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James  J.  McGeath 

V. 

The  City  op  Chicago. 


Municipal  Corporations — Taxes^Act  of  April  15,  1873 — Ordinance 
Under,  Void — Chicago  Tax  Commissioner — Claim  far  Salary — General 
Incorporation  Law — Re-organization  under. 

1.  The  re-organization  of  a  city  under  the  general  incorporation  law- 
abrogates  its  former  charter  and  determines  the  tenure  of  all  officers 
under  it,  except  such  as  are  within  the  saving  clause  of  the  general  law. 

2.  The  Act  of  April  15, 1878,  in  regard  to  the  levy  and  collection  of  taxes 
by  incorporated  cities,  having  been  declared  unconstitutional,  the  ordi- 
nance of  the  City  of  Chicago  under  which  a  tax  commissioner  was  appointed, 
and  under  which  he  claims  to  have  performed  the  duties  of  such  office  and 
to  be  entitled  to  the  salary  thereof,  was  void  and  incapable  of  conferring 
any  rights  upon  him. 

[Opinion  filed  November  9, 1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KiBK  Hawes,  Judge,  presiding. 

This  was  a  suit  in  assumpsit,  brought  by  James  J.  McGrath 
against  the  City  of  Chicago,  to  recover  the  ealary  which  the 
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plaintiflE  claims  is  due  him  as  city  tax  commissioner,  for  five 
months,  from  August  1,  1876,  to  December  31,  1876.  The 
cause  was  tried  before  the  court,  a  jury  beinof  waived,  anJ 
such  trial  resulted  in  a  finding  and  judgment  for  the  defendant. 
The  facts  shown  by  the  evidence  are  these : 

On  the  15th  day  of  Juno,  1874,  the  Common  Council  of  the 
City  of  Cliicago  passed  an  ordinance  for  the  election  of  a  city 
tax  commissioner,  and  defining  and  prescribing  his  duties;  the 
first  section  of  said  ordinance  beino:  as  follows: 

''Section  1.  At  the  first  regular  meeting  of  the  Council 
after  the  passage  of  this  ordinance,  th.ere  shall  be  elected,  by 
the  Common  Council,  a  city  tax  commissioner  in  and  for  said 
city.  The  commibsioner  so  elected  shall  hold  his  oflSce  until 
the  second  Monday  in  December,  A.  D.  1875,  or  until  his  suc- 
cessor shall  be  elected  and  qualified.  On  said  second  Monday 
in  December,  and  every  two  years  thereafter,  there  shall  be 
elected  by  the  Common  Council  a  tax  commissioner  in  and 
for  said  city.  All  tax  commissioners  elected  under  this  ordi- 
nance shall  hold  their  olHce  for  tlie  terra  for  which  elected, 
and  until  their  successors  are  elected  and  qualified.  The  sal- 
ary of  said  tax  commissioner  shall  be  fixed  in  the  annual 
appropriation  ordinance  or  by  some  ordinance  ]mssed  during 
the  first  quarter  of  the  fiscal  year  of  said  city:  Provided,  liow- 
ever,  that  nothing  contained  in  this  ordinance  shall  be  consid- 
ered binding  on  the  Common  Council  in  case  they  should 
determine  to  collect  the  city  taxes  of  any  one  year  under  the 
provisions  of  the  general  revenue  law  of  this  State." 

The  second  section  of  the  ordinance  required  the  tax  com- 
missioner to  give  an  oflicial  bond,  and  the  remaining  sections 
prescribed  his  oflicial  duties. 

On  the  22d  day  of  June,  1874,  said  Common  Council  pro- 
ceeded to  the  election  of  a  city  tax  commissioner,  and  tlie 
plaintitf  having  received  a  majority  of  all  the  votes  cast,  was 
declared  duly  elected,  and  he  thereupon  qualified  and  entered 
upon  the  duties  of  his  oftice.  At  the  same  meeting  of  the 
Council  an  ordinance  was  passed  making  various  appropriations 
for  the  fiscal  year,  commencing  April  1,  1874,  and  ending 
March  31,  1875,  and  among  these  was  an  appropriation  "for 
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one  tax  commissioner,  $4,000;"  and  it  was  provided  that  the 
atnoants  appropriated  for  the  j)ayment  of  salaries  to  the 
respective  officers  and  employes,  in  said  ordinance  mentioned, 
should  be  paid  monthly  at  the  rate  per  annum  of  the  amounts 
respectively  appropriated,  until  otherwise  lawfully  provided. 

In  pursuance  of  an  election  held  in  the  City  of  Chicago  on 
the  23d  day  of  April,  1875,  said  city  became  organized  under 
the  General  Incorporation  Law,  and  on  the  3d  day  of  May, 
1875,  the  said  Council  passed  the  following  ordinance : 

*'  Whereas,  a  majority  of  the  votes  cast  at  the  election  held 
in  the  City  of  Chicago  on  the  23d  day  of  April,  A.  D.  1875, 
were  and  are  for  city  organization  under  general  law,  and 
by  reason  of  such  election  the  said  City  of  Chicago  has  become 
and  is  organized  under  such  general  law,  to-wit,  an  act 
entitled  '  An  act  to  provide  for  the  incorporation  of  cities  and 
villages,'  in  force  July  1,  1872 ;  and, 

"Whereas,  doubts  may  exist,  in  the  absence  of  an  ordinance 
on  the  subject,  as  to  the  powers  and  duties  and  the  continu- 
ance in  office  of  municipal  officers,  boards,  member  of  munic- 
ipal boards  and  employes  of  the  City  of  Chicago,  who  were 
such  at  the  time  of  the  organization  of  said  city  nnder  such 
general  law;  and, 

''Whereas,  it  is  necessary  to  the  public  interest  and  service 
and  the  administration  of  the  municipal  goverament  that  such 
doubts  shonld  not  exist;  therefore, 

**  Be  it  ordained  by  the  City  Council  of  the  City  of  Chi- 
cago: 

** Section  1.  That  all  city  offi-ers,  city  boards,  members  of 
city  boards  and  employes  of  the  City  of  Chicago,  wJio  were 
such  at  the  time  of  the  organization  of  the  City  of  Chicago 
under  an  act  entitled  'An  act  to  provide  for  the  incorporation 
of  cities  and  villages,'  in  force  July  1,  1872,  shall  be  and 
remain  snch  officers,  boards,  members  of  boards  and  employes, 
until  their  successors  shall  be  elected  or  appointed  and  quali- 
fied, and  shall  have  and  exercise  the  same  powers  and  perform 
the  same  duties  as  heretofore  and  before  said  organization 
under  the  said  act,  until  otherwise  provided  by  law  or  ordi- 
nance. 


i  22  Appellate  Courts  of  iLLiNoig, 

McGrath  v.  City  of  Chicago. 

**  Section  2.  This  ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage." 

On  the  9th  day  of  August,  1875,  said  city  passed  an  ordi- 
nance fixing  the  total  amount  of  all  the  appropriations  for  the 
current  fiscal  year,  and  certifying  the  same  to  the  County  Clerk 
of  Cook  County.  On  the  28th  day  of  April,  1876,  an  ordi- 
nance was  passed  making  appropriations  for  the  fiscal  year, 
and  among  them  was  an  appropriation  for  the  expenses  of  the 
tax  commissioner's  office,  including  salaries,  clerk  hire,  etc., 
and  it  was  therein  provided  that  the  salaries  should  be  paid  at 
the  same  rate  as  during  the  preceding  year.  On  the  12th  day 
of  July,  1876,  said  Council  passed  the  following  resolution: 

"Whereas,  the  Supreme  Court  has  decided  the  act  known 
as  "Bill  300  "  to  be  unconstitutional,  and  even  if  that  decision 
should  be  modified  or  reversed,  it  is  not  desirable  to  attempt 
the  levy  and  collection  of  taxes  otherwise  than  by  the  general 
law  applicable  to  the  entire  State;  and, 

"Whereas,  the  office  of  tax  commissioner  and  city  assessor, 
though  useless,  can  not  be  abolished  to  take  effect  before 
January  next,  therefore, 

"Resolved,  That  the  Mayor  be  and  he  is  hereby  respect- 
fully requested  and  urged  to  cause  the  discharge  of  the  assist- 
ants and  employes  of  each  of  those  offices,  and  to  remove  the 
incumbents  of  the  offices  themselves,  in  order  that  the  offices 
remain  vacant  until  they  can  be  lawfully  abolished;  the  books 
in  possession  of  the  officers  to  be  transferred  to  the  board  of 
public  works.'* 

In  accordance  with  the  foregoing  resolution  the  Mayor,  on 
the  5th  day  of  August,  1876,  transmitted  to  the  plaintiff  the 
following  communication : 

**  Chicago,  Aug.  5,  1876. 
"  J.  J.  McGrath,  Esq.,  City. 

^^ Dear  Sir: — In  accordance  with  the  resolution  passed  by 
the  honorable  City  Council,  July  17,  1876,  requiring  that  the 
books  and  other  public  documents  in  your  possession  be  turned 
over  to  the  board  of  public  works  upon  your  vacating  the 
office  of  tax  commissioner,  I  hereby  notify  you  to  comply  with 
the  provisions  of  said  resolution  and  to  hand  over  to  said  board 
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of  public  works  such  public  documents  and  to  take  a  receipt 
for  the  same.  I  shall  feel  obliged  by  your  complying  with 
this  request  at  once* 

"  Eespectf  ully, 

"  M.  Heath,  Mayor/' 

On  the  26th  day  of  July,  1876,  the  City  Council  passed  an 
ordinance,  the  eighth  section  of  which  is  as  follows: 

**  Section  8.  The  offices  of  city  tax  assessor  and  city  tax 
commissioner  be  and  the  same  are  hereby  abolished,  the  same 
to  take  effect  on  the  thirty-first  day  of  December,  1876." 

There  seems  to  have  been  no  election  of  tax  commissioner 
subsequent  to  the  election  of  the  plaintiff,  June  22,  1874,  and 
the  plaintiff  claims  to  have  held  over  in  default  of  an  election 
of  his  successor.  The  evidence  shows  that  he  refused  to  turn 
over  the  books  and  documents  in  his  hands  in  accordance  with 
the  foregoing  request  of  the  Mayor,  but  continued  to  hold 
them  and  to  attempt  to  discharge  the  duties  of  his  office  down 
to  December  26,  1876,  at  which  date  he  delivered  the  key  of 
the  vault  containing  said  books  and  documents  to  the  city  . 
comptroller.  It  is  admitted  that  the  plaintiff's  salary  was 
paid  down  to  August  1,  1876,  but  that  nothing  was  paid  him 
subsequent  to  that  date. 

Messrs.  H.  T.  &  L.  Helm,  for  appellant. 

Mr.  Clarence  A.  Knight,  for  appellee. 

Bailey,  J.  The  act  of  the  General  Assembly,  entitled  "  An 
act  in  regard  to  the  assessment  of  property  and  the  levy  and  col- 
lection of  taxes  by  incorporated  cities  in  this  State,"  approved 
April  15, 1873, and  known  as  "the  City  Tax  Act,"  provided  a 
mode  for  the  assessment  and  collection  of  taxes  different  from 
that  prescribed  by  the  general  revenue  laws  of  the  State, 
and  authorized  the  election  or  appointment  of  certain  officers 
to  carry  out  the  revenue  system  thus  inaugurated.  The  last 
section  of  the  act  empowered  the  City  Council,  in  its  discretion, 
to  provide  by  ordinance  for  the  appointment  of  a  city  tax 
commissioner,  to  fix  the  term  of  his  office  and  the  amount  of 
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his  salary,  and  to  confer  upon  him  such  powers,  and  to  require 
of  him  tho  performance  of  such  duties  as  such  Council  might 
deem  necessary  and  proper. 

In  pursuance  of  the  powers  thus  granted,  the  City  Council  of 
the  City  of  Chicago,  on  the  15th  day  of  June,  1874,  passed  an 
ordinance  providing  for  the  election  by  said  Council  of  a  city 
tax  commissioner,  fixing  his  term  of  office,  prescribing  hie 
powers  and  duties,  and  making  it  the  duty  of  said  Council, 
from  time  to  time,  to  fix  the  amount  of  his  salary.  Mani- 
festly the  office  of  tax  commissioner  thus  created  was  a  part  of 
the  machinery  for  carrying  out  the  revenue  system  created  by 
the  act,  and  that  the  validity  of  the  office  depended  upon  the 
validity  of  the  system  of  which  it  formed  a  part. 

In  People  v.  Cooper,  83  111.  585,  said  act  was  declared  to  be 
unconstitutional  and-  void,  and  it  follows,  unavoidably,  as  it 
seems  to  us,  that  the  ordinance  under  which  the  plaintiff  was 
elected  to  the  office  of  city  tax  commissioner,  and  under  which 
he  claims  to  have  performed  the  duties  and  to  be  entitled  to 
the  salary  of  such  office,  was  void  and  incapable  of  conferring 
any  rights  upon  him. 

It  is  urged,  however,  that  the  plaintiff's  election  as  city  tax 
commissioner  may  be  sustained  under  the  provisions  of  section 
1,  chapter  10,  of  the  former  charter  of  the  City  of  Chicago. 
Taley's  Laws  and  Ordinances,  476.  It  is  sufficient  answer  to 
say,  that  the  City  Council,  in  creating  the  office,  fixing  its 
term  and  duties,  and  filling  it  by  the  election  of  the  plaintiff, 
did  not  assume  to  act,  and  did  not  in  fact  act,  under  that  sec- 
tion of  the  charter.  By  that  section  it  is  provided  that  an 
officer  termed  "  a  commissioner  of  taxes  "  should  be  appointed 
by  the  Mayor  with  the  advice  and  consent  of  the  Council,  to 
hold  his  office  for  the  term  of  four  years,  and  to  perform  the 
duties  imposed  upon  such  officer  by  said  charter.  It  is  clear 
that  the  office,  though  similar  in  name,  was  not  the  same  office 
created  by  the  ordinance  of  June  22,  1874,  and  that  the  plaint- 
iff's election  can  derive  no  validity  from  the  provisions  of  the 
old  charter. 

But  there  is  another  ground  upon  which  it  must  be  held 
that  the  plaintifE  was  not  entitled  to   hold   said  office   and 
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receive  its  emoluments  during  the  period  for  which  he  is  now 
seeking  to  recover  the  salary  pertaining  to  the  office.  The 
creation  of  said  office  and  the  plaintiff's  election  to  it,  wei-e 
anterior  to  the  organization  of  the  City  of  Chicago  under  the 
general  incorporation  law,  and  by  force  of  said  organization, 
said  office  was  abolished.  In  People  v.  Brown,  S3  111.  95, 
and  Crook  v.  People,  106  HI.  237,  it  was  held  that  the  re- 
organization of  a  city  under  the  general  incorporation  law  was 
an  abrogation  of  its  former  charter,  and  determined  the  ten- 
ure  of  all  officers  under  it,  except  such  as  were  within  the 
saving  clause  of  the  general  law.  The  saving  clause  provided 
that  the  officers  in  office  at  the  time  of  the  organization  under 
the  general  law,  "  sliall  continue  to  exercise  the  powers  con- 
ferred upon  like  officers  in  this  act  until  their  successors  shall 
be  elected  and  qualified."  It  is  held  in  the  cases  above  cited, 
that  this  proviso  must  be  understood  to  apply  to  the  officers 
provided  for  in  the  general  incorporation  law,  answering  to 
the-  same  officers  under  special  charters.  There  is  no  provision 
in  the  general  incorporation  law  for  the  election  or  appoint- 
ment of  a  city  tax  commissioner,  nor  is  any  officer  provided  for 
having  powers  or  duties  answering  to  that  of  city  tax  com- 
missioner created  by  the  ordinance  in  question  in  this  case. 

This  cause  was  tried  before  the  court  without  a  jury,  and 
no  questions  of  law  were  raised  at  the  trial.  The  only  conten- 
tion now  is,  that  the  finding  and  judgment  are  contrary  to  the 
evidence.  We  are  of  the  opinion  that  said  finding  and  judg- 
ment may  be  sustained  npon  either  of  the  theories  above 
noticed,  and  the  judgment  will,  accordingly,  be  affirmed. 

Judginent  affirmed. 
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Emil  Johnson,  by  next  friend, 

V. 

City  of  Chicago. 

Munietpal  Corporations — Personal  Injury — Instrnctifins. 

1.  Where  the  plaintiff  fails  to  make  out  a  cause  of  action,  error  in  the 
instructions  affords  no  flfround  for  reversal. 

2.  In  an  action  ag;ainst  a  municipal  corporation  to  recover  for  a  personal 
injury,  this  court  holds  that  the  evidence  foils  to  show  a  cause  of  action. 

[Opinion  filed  November  9,  1887.] 

In  error  to  the  Saporior  Conrt  of  Cook  County;  the  Hon. 
JoHif  P.  Altgbld,  Judge,  presiding. 

Mr.  G.  G.  Bellows,  for  plaintiflf  in  error. 

« 

Messrs.  H.  "Washbubne  and  Clabenob  A.  Knight,  for  de- 
fendant in  error. 

McAllister,  J.  This  was  an  action  brought  August  4, 
1883,  by  plaintiflf  in  error  by  his  next  friend,  against  the  City 
of  Chicago,  to  recover  for  a  personal  injui*y  to  the  former, 
received  July  15,  1883,  by  having  his  foot  caught  between 
the  south  end  of  the  swing  bridge  on  Clark  Street,  and  the 
north  end  of  the  south  approach  thereto,  while  said  bridge, 
which  had  been  opened  to  let  a  vessel  pass,  was  being  closed. 
The  declaration,  after  setting  out  the  duty  of  the  city  in  the 
premises,  states  the  cause  of  action  in  these  words:  "  Yet  the 
defendant,  not  regarding  its  duty  in  that  behalf  while  it  was  so 
]X)ssessed  and  had  the  control  of  said  bridge  and  said  ap- 
proaches to  said  bridge,  to-wit,  etc.,  then  wrongfully  and 
negligently  suflfered  the  same  to  be  and  remain  in  bad  and 
unsafe  repair  and  condition,  and  said  approaches  defective  and 
bad  and  without  proper  guards,  nor  was  there  any  or  sufficient 
light  at  the  approach  to  said  bridge,  by  means  whereof  llio 
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said  Emil  Johnson,  who  was  then  and  there  passing  along  and 
upon  said  bridge  and  said  approaches,  then  and  there  neces- 
sarily and  unavoidably  was  caught  by  his  foot  between  said 
bridge  and  said  approaches,"  etc. 

There  was  a  trial  under  the  plea  of  general  issue,  verdict 
for  defendant  on  which  judgment  passed,  and  plaintiflE  brings 
error  to  this  court. 

Upon  full  and  careful  consideration  of  the  case  we  are  of 

opinion  that  the  evidence  fails  to  show  a  cause  of  action  set  out 

in  the  declaration.     There  was  no  attempt  on  the  trial  to  prove 

any  defect  either  in  the  bridge  or  approach  thereto.     There 

was  some  testimony  tending  to  show  that  it  was  dusky,   or 

getting  dark,  and  that  the  gas  lamps  located  at  the  south  end 

of  the  bridge  had  not  been  lighted  at  the  time  of  the  accident; 

but  under  the  facts  that  could  not  constitute  a  sufficient  basis 

for  a  recovery,  if  true.     The  time  was  July  15th,  when  the 

darkness  comes  late.     The  weather  was  fair  and  sky  clear. 

It  was  Sunday  evening.     The  plaintiff,  then  a  boy  about  seven 

years  of  age,  whose  home  was  with  his  parents,  living  in  North 

Chicago,  came  in  company  with   and  in   charge  of  a   Miss 

Nowackson,  an  adult  member  of  his  father's  family,  over  into 

the  South  Side  for  the  purpose  of  a  walk.     Starting  to  go 

home  they  reached  the  place  of   Clark  Street  brid.^e  about 

half    past    eight    o'clock,    and,    on    the  west    side    of   the 

street,  walked  up  to  within  a  few  steps  of  what  would  be  the 

south  end  of  the -bridge,  if  in  place.     The  bridge,  however, 

had,  but  little  previously,  been  swung  open  to  let  a  vessel  pass, 

but  was  then  being  turned   back  in  its  usual  manner  to  its 

proper  place;  and  the  evidence  shows  that  both  Miss  Nowack- 

son  and  plaintiff  were  aware  of  the  situation  of  the  bridge  as 

respected  its  having  been   opened  and  then  being  in  the 

process  of  closing.     But  it  happened  that  there  was  at  this 

time  an  excursion  boat  lying  in  the  river,  just  east  of  the 

bridge,  on  which  a  band  of  music  was  playing.     That  naturally 

drew  quite  a  collection  of  persons  upon   said   approach   to 

the  bridge,  and  especially  the  east  side  of  it.     The  plaintiff 

became  attracted  by  the  music  and  his  curiosity  was  excited 

to  see  just  where  it  came  from.     So  he  urged  his  attendant  to 
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cliange  positions  from  the  west  over  to  the  east  side  of  the 
street  there.  They  went,  taking  a  position  only  two  or  three 
steps  from  tlie  end  of  the  approach,  or  the  south  end  of  the 
bridge,  when  it  should  be  returned  to  its  proper  place.  Then 
the  plaintiff  found  he  could  not  see  the  boat  where  the  band 
was,  on  account  of  the  number  of  people  standing  on  the  east 
t^ide  of  said  approach.  So  he  began  to  urge  his  attendant  to 
go  upon  the  bridge  which  was  not  tlien  fully  closed.  She, 
knowing  the  bridge  was  not  fully  closed,  refused,  giving  that 
as  a  reason,  and  telling  him  not  to  go  upon  the  bridge  until  it 
was  closed.  Thereupon  he  suddenly  pulled  his  hand  out  of 
that  of  his  attendant,  sprang  toward  the  bridge  before  it  was 
fully  closed,  got  his  foot  caught,  whereby  it  was  so  crushed  as 
to  require  amputation.  The  case  is  like  that  of  Gavin  v.  City 
of  Chicago,  97  111.  66,  and  should  be  governed  by  it. 

We  perceive  no  error  in  the  exclusion  of  evidence  oflFered 
on  behalf  of  plaintiff  or  in  admitting  any  on  the  part  of 
defendant  One  instruction  for  defendant  may  be  obnoxious 
to  criticism,  but  the  law  is  well  settled  in  this  State,  that  if 
the  plaintiff  fails  to  make  out  a  cause  of  action,  error  in  the 
instructions  affords  no  ground  for  reversal.  The  judgment 
below  should  be  afhrmed. 
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Chicago  City  Railway  Company 

V. 

May  C.  Duffix. 

Personal  Injuries — Action  for  Damages  against  Street  Bnilway  Com' 
pany — Bill  cf  Exceptions^  a  Pleading — Action  and  Rulings  of  Court — 
Presumption — Affidavit  for  Continuance — Improper  Ttemarls  of  Counsel — 
Waiter  qf  Objections, 


1.  The  bill  of  exceptions  ia  coiisidered  a  pleading  of  the  party  alleging 
the  exception;  and,  when  liable  to  the  charge  of  ambiguity,  uncertainty  or 
omission,  it  is  construed  most  strongly  against  the  party  who  prepared  it 
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2.  The  correctness  of  the  action  or  rulings  of  the  trial  court  will  always 
be  presumed  in  the  absence  of  anything  in  the  bill  of  exceptions,  or  record 
proper,  showing  the  contrary. 

3.  In  an  action  against  a  street  railway  company  to  recover  damages  for 
a  personal  injury,  it  is  held:  That  tlie  evidence  sustains  the  verdict  for  the 
plaintiff;  that  the  appellant  can  not,  under  the  bill  of  exceptions,  predicate 
error  upon  the  ruling  of  the  court  -in  respect  to  an  affidavit  for  a  continu- 
ance; and  that  objection  to  certain  improper  remarks  of  counsel  was  waived 
by  the  failure  of  defendant's  counsel  to  preserve  an  exception* 

[Opinion  filed  June  22,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
BoLLLN  S.  Williamson,  Jud^e,  presiding. 

Messrs.  Hynes,  English  &  Dunne,  for  appellant 

Messrs.  Stiles  &  Lewis,  for  appellee. 

McAllistee,  p.  J.  This  was  an  action  on  the  case  by 
appellee  against  the  appellant  corporation  to  recover  damages 
for  a  personal  injury  received  by  the  former  in  February,  1884, 
at  the  corner  of  18th  Street  and  Michigan  Avenue  in  the  City 
of  Chicago,  by  reason,  as  it  was  alleged,  of  the  carelessness  of 
the  conductor  upon  one  of  api)ellant's  horse  cars,  in  giving  the 
bell  signal  to  start  such  car  while  appellee  was  in  the  act  of 
getting  upon  the  same  for  the  purpose  of  being  carried  as  a 
passenger,  whereby  the  car  being  suddenly  started  in  response 
to  said  signal,  she  was  violently  thrown  down,  her  face  strik- 
ing against  some  portion  of  said  car  as  she  went,  producing  in 
that,  and  by  the  manner  of  her  fall  upon  the  ground,  a  serious 
bodily  injury.  There  was  a  trial  by  jury  imder  the  plea  of 
not  guilty,  resulting  in  a  verdict  for  appellee  and  assessing  her 
damages  at  $2,500;  upon  which  the  court,  overruling  defend- 
ant's motion  for  a  new  trial,  gave  judgment  and  the  latter  pros- 
ecutes this  appeal. 

The  evidence  on  behalf  of  the  plaintiff  tended  to  prove  her 
cause  of  action  and  the  extent  of  her  injury  as  alleged  in  her 
declaration.  The  defendant  introduced  evidence  tending  to 
disprove   the  facts  in  plaintiff's  case^  as  to  the  cause  of  the 
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injury,  and  tended  to  prove  that,  instead  of  the  car  having 
come  to  a  stop  for  the  purpose  of  letting  the  plaintiff  get  on 
and  then  suddenly  starting,  while  she  was  in  the  act  of  doing 
so,  she  attempted  to  get  on  before  the  cai*  had  stopped,  and 
some  way  raitsing  her  footing,  fell  to  the  ground. 

The  point  is  made  on  this  appeal,  that  upon  the  questions 
of  negligence  on  the  part  of  defendant  and  the  exercise  of 
ordinary  care  by  plaintiff,  the  evidence  so  clearly  preponder- 
ates in  favor  of  the  defendant  that  the  trial  court  erred  in 
overru  ing  its  motion  for  a  new  trial,  and  this  court  should, 
for  that  reason,  reverse  that  judgment. 

We  have  carefully  read  the  evidence  and  think  that  it  does 
not  present  a  case  for  the  interference  by  this  court,  with  the 
verdict  of  the  jury,  on  the  gi*ound  that  it  was  against  the  clear 
weiglit  and  preponderance  of  the  evidence,  within  the  estab- 
lished rules  of  the  Supreme  Court  in  that  behalf.  There  were 
circumstances  developed  upon  the  trial  strongly  tending  to 
support  the  theory  of  the  plaintiff,  which  we  can  not  stop  to 
discuss,  but  notably  the  absence  of  the  testimony  of  the  con- 
ductor of  the  car,  at  the  time,  without  any  satisfactory  expla- 
nation or  excuse. 

There  is  no  complaint  on  the  part  of  the  appellant  as  to  giv- 
ing or  refusing  instructions  by  the  court  to  the  jury.  There  isan 
assignment  of  error  upon  the  admission  of  improper  evidence; 
but  upon  examination  of  the  record,  we  think  there  is  not 
enough  in  the  points  made  in  that  respectto  justify  statements 
and  discussion  of  them.  Two  principal  points  seem  to  be  relied 
upon  by  appellant's  counsel  and  which  they  have  discussed  with 
force  and  ability.  As  stated  by  counsel  they  are :  I^irsty  that  at 
the  beginning  of  the  trial  a  motion  was  made,  based  upon  the 
aflSdavit  of  an  authorized  ageut  of  defendant,  for  a  continuance 
on  account  of  the  absence  from  the  State  of  two  witnesses, 
the  affidavit  setting  out  the  facts  which  it  was  expected  to 
prove  by  them  respectively;  that  the  court  held  the  affidavit 
sufficient  to  authorize  a  continuance,  and  that  thereupon 
plaintiff's  counsel,  to  avoid  such  continuance,  agreed  and  con- 
sented to  admit  the  affidavit  in  evidence;  that  upon  the  trial 
the  defendant's  counsel  read  in  evidence  the  portions  of  said 


First  District — March  Term,  1887.         31 

Chicago  City  Ry.  Co.  v.  DuflBn. 

afHdavit  which  set  out  the  facts  expected  to  be  testified  to  by 
said  witnesses,  to  the  jury;  that  thereupon  the  court  permit- 
ted the  plaintiflPs  counsel,  against  the  objections  of  the  defend- 
ant, to  read  in  evidence  to  the  jury  all  the  residue  of  said  affi- 
davit, which  appellant's  counsel  insists  was  incompetent. 

Secondly^  that  plaintiff's  counsel  made  improper  remarks 
and  statements  to  or  in  the  hearing  of  the  jury,  calculated  to 
create  undue  prejudice  in  them  against  defendant. 

It  is  insisted  by  coun&el  for  appellee,  that  the  question 
involved  in  the  first  of  the  above  points  and  as  respects  the 
reading  of  said  afiSdavit  in  evidence  is  not  presented,  and  that 
no  proper  exception  is  preserved  by  the  appellant's  bill  of 
exceptions. 

It  has  been  the  settled  rule  of  the  Supreme  Court  of  this 
State  since  the  year  1841,  that  a  bill  of  exceptions  is  not  to  be 
considered  as  a  writing  of  the  Judge  who  signs  and  seals,  but 
that  it  is  to  be  esteemed  as  a  pleading  of  the  party  alleging 
the  exception ;  and  if  liable  to  the  charge  of  ambiguity, 
uncertainty  or  omission,  it  ought,  like  any  other  pleading,  to 
be  construed  most  strongly  against  the  party  who  prei)ared  it. 
Eogers  v.  Hall,  3  Scam.  6  ;  McLaughlin  v.  Walsh,  3  Scam.  185. 
In  McKee  v.  Ingalls,  4  Scam.  30,  the  rule  was  thus  stated : 
"  It  is  the  duty  of  the  party  excepting  to  set  forth  in 
his  bill  of  exceptions  the  whole  matter  necessary  to  make  the 
very  truth  of  that  matter  appear ;  and  the  omission  shall  be 
taken  most  strongly  against  him." 

It  is  an  established  rule  of  the  Supreme  and  Appellate 
Courts  that,  upon  appeals  and  writs  of  error,  the  correctness 
of  the  action  or  rulings  of  the  trial  court  will  always  be  pre- 
sumed in  the  absence  of  anything  in  the  bill  of  exceptions,  or 
record  proper,  showing  to  the  contrary. 

Now  in  this  case  the  bill  of  exceptions  fails  to  show,  by  any 
proper  statements,  that  defendant  made  any  motion  for  a  con- 
tinuance on  account  of  the  absence  of  necessary  and  material 
witnesses,  and  to  identify  any  affidavit  as  the  basis  of  such 
motion.  It  contains  no  statements  as  to  how  or  in  what  way 
a  motion  for  continuance  was  disposed  of — whether  under  the 
statute  or  by  agreement  of  counsel — nor  does  it  show  with  any 
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reasonable  certainty  that  the  defendant  preserved  an  exception 
to  the  ruling  of  the  court  in  (permitting  the  plaintiff's  counsel 
to  read  in  evidence  the  entire  affidavit,  o£  which  the  defend- 
ant's counsel  had  previously  read  portions. 

All  that  appears  by  the  bill  of  exceptions,  pertinent  to  the 
matter  under  consideration,  is  that  it  states  certain  conversation 
between  the  counsel  and  presiding  Judge,  concerning  the  affi- 
davit, which  is  not  identified  as  being,  or  having  been,  the  basis 
of  a  motion  for  a  continuance,  and  counsel  for  defendant  said 
he  would  now  read  the  affidavit  in  evidence,  and  the  bill  of 
exceptions  says:  "Mr.  Hynes  reads  certain  portions  of  the 
affidavit  of  Sumner  O.  Welch.  Mr.  Stiles  then  reads  the  affi- 
davit entire.  Mr.  Hynes:  I  object  to  the  reading  of  those 
portions  of  the  affidavit  My  point  is  this,  that  only  so  much 
of  the  affidavit  is  admissible  as  states  what  is  expected  to  be 
proved  by  the  absent  witnesses.  The  coui't :  I  think  he  is 
entitled  to  read  it  all." 

Then,  without  any  words  connecting  it  with  anything  in  the 
case,  follows  a  copy  of  an  affidavit  purporting  to  have  been 
made  by  Sumner  0.  Welch,  after  which  follow  these  words: 
"  Exception  by  defendant." 

We  are  of  opinion  that,  taking  this  bill  of  exceptions  subject 
to  the  rule  of  a  instruction  as  above  stated,  the  ap))ellant  can 
not  be  permitted  to  predicate  error  upon  the  ruling  of  the 
court  in  respect  to  said  affidavit. 

The  other  ground  of  error  arises  upon  alleged  improper 
remarks  made  by  the  counsel  for  plaintiff  to,  or  in  the  hear- 
ing of  the  jury.  The  first  of  such  remarks,  as  ap])ear8  by  the 
bill  of  exceptions,  arose  while  a  colloquy  was  going  on  between 
counsel,  as  respected  a  former  conversation  between  them. 
The  counsel  for  defendant  said:  "I  will  admit  that  the  gen- 
tleman said  everything  that  he  possibly  could  against  the  com- 
pany. Mr.  Stiles:  No,  I  could  have  stated  that  you  have 
killed  twenty  or  thirty  on  your  own  lino  of  road.  The  defend- 
ant excepted  to  the  above  statement." 

There  was  no  repetition  of  the  remark,  and  we  feel  justified 
in  saying,  without  discussion  of  the  point,  that  it  is  an  insuffi- 
cient cause  for  reversf^l  of  the  judgment. 
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The  other  remarks  of  counsel  objected  to  here  were  made 
in  his  closing  speech  to  the  jury,  which  is  incorporated  into 
the  bill  of  exceptions.  They  are  too  voluminous  to  be  set  out 
in  an  opinion.  They  were  very  improper,  and  the  counsel 
would  probably  have  been  checked  if  the  court's  attention  had 
been  called  to  them  by  the  defendant's  counsel.  But  the  lat- 
ter failed  to  fio  object  No  exception  is  preserved,  and  we 
think  the  error  was  waived  by  the  defendant's  counsel  not 
objecting.     Earll  v.  The  People,  99  111.  123. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 
below  will  be  affirmed. 

Affiiined. 

re-hbartng. 

Per  Curiam,  A  re-hearing  having  been  granted  in  this 
case  upon  petition  of  the  appellant,  we  have  reconsidered  the 
case  upon  all  the  grounds  presented  in  such  petition,  and  have 
come  to  the  conclusion  that  the  judgment  should  be  affirmed 
for  the  reasons  given  in  our  opinion. 

Judgment  affirmed. 


Fairbank  Canning  Company 

V. 

Elizabeth  C.  Innes. 

Action  against  Employer  for  Damages  for  Causing  Death  of  Plaintiff '  s 
Husband — Agreement — Reasonable  Care — Approved  Appliances — Defect- 
we  Elevator^^Negligence — Question  for  Jury — Practice — Declaration— In- 
structions* 

1.  In  an  action  to  recover  damages  for  causing  the  death  of  the  plaint- 
iff^B  husband,  who  was  killed  by  reason  of  the  defective  construction  of  an 
elevator  which  he  was  employed  to  operate,  it  is  held:  That  a  certain  con- 
versation with  the  deceased  can  not  be  construed  as  an  agreement  on  his 
part  to  take  the  risk  of  defects  in  the  construction  of  the  ei^jvator,  or  to  re- 
lieve the  defendant  from  the  duty  of  using  reasonable  care  to  provide  such 
appliances  for  safety  as  were  known  and  in  general  use;  that  it  was  for  the 

VoL.xxrv  s 
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jury  to  draw  from  the  evidence  the  inference  of  care  or  of  negligence;  thafc 
the  declar  ition  was  ButB.nent  after  verdict;  and  that  objection  to  it  should 
have  been  taken  by  demurrer  before  trial. 

2.  Upon  a  reh-fiiring  it  is  farther  held:  That  in  the  ab<jence  of  proof  of 
any  other  interveninj?  cause,  the  giving  way  of  the  timbers  and  supports 
was  of  itself  sufficient  evidence  to  justify  a  verdict  that  their  construction 
was  negligent;  that  it  Wivs  the  duty  of  the  defendant  to  use  reasonable  care 
and  diligence  in  supplying,  for  the  use  of  its  eniplo3-es,  machinery  which 
should  be  resisonably  safe  and  secure;  that  it  was  for  the  j  iry  to  determine 
whether  an  elevator  constructed  without  a  brake  was  reasonably  safe;  that 
the  evidence  do 's  not  show  a  contract  on  the  part  of  the  dece  .sed  to  assume 
any  risks  beyond  those  which  might  result  from  his  own  want  of  Ciire;  that 
there  is  no  evidence  tending  to  charge  him  with  negligence;  and  that  there 
was  no  substantial  error  in  giving  and  refusing  instructions. 

[Opinion  filed  April  26,  18S7.] 

Appea^l  from  the  Superior  Court  of  Cook  County;  the  Hon. 
RoLLiN  S.  Williamson,  Judge,  presiding. 

Mr.  John  C.  Richbero,  for  appellant. 

"  Where  defects  in  machinery  or  other  appliances  are  as 
well  known  to  the  servant  as  to  the  master,  the  servant  must 
bo  regarded  as  voluntarily  incurring  the  risks  resulting  from 
its  use,  unless  the  master,  by  urging  upon  the  servant  or  coerc- 
ing him  int«>  danger,  or  in  6om3  other  way,  directly  contrib- 
utes to  the  injury."  C,  B.  &  Q.  R.  R.  Co.  v.  Smith,  18  III. 
A  pp.  124. 

In  this  case  there  was  no  ursrinor  or  coercino:;  on  the  con- 
trary,  the  deceased  was  warned  that  he  took  it  at  his  own  risk, 
as  it  was;  he  knew  just  as  well  as  the  mister  that  there  was 
no  air-brake  on  this  elevator;  as  an  experienced  elevator  man, 
who  had  made  two  trial  trips,  he  could  not  help  but  know  it; 
and  if  the  steam-brake  was  taken  off  on  the  night  of  February 
2(1,  he  was  bound  to  know  when  he  took  ciiarge  of  the  eleva- 
tor on  the  3d,  that  it  was  not  on,  and  certainly  before  the 
accident  occurred,  as  he  had  made  numerous  trips  on  the 
morning  of  the  accident.  C,  R.  I.  &  P.  R'y  Co.  v.  Lonergan 
118  III.  41;  Payn-  v.  Reese,  100  Pa.  3)6;  C.  &  K  W.  R'y 
Co.  V.  Snyder,  1 17  111.  376;  C,  M.  &  St.  P.  R'y  Co.  v.  Stondart, 
16  111.  Ai)p.  145;  Stafford  v.  C,  B.  &  Q.  R.  R.  Co.,  114  111. 
244;  C.  &  E.  I.  R.  R.  Co.  v.  Geary,  110  111.  383,  389. 
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Mr.  John  B.  Skinner,  for  appellee. 

Per  Gurianh.  Appellant  brings  this  appeal  from  a  judg- 
ment of  the  Superior  Court  for  $5,000,  recovered  by  appellee 
for  causing  the  death  of  George  Innes,  the  husband  of  appel- 
lee. 

It  appears  from  the  record  that  the  deceased  was  employed 
by  the  superintendent  of  appellant  to  run  the  elevator,  that 
he  was  an  experienced  elevator  man,  had  run  elevators  for 
raanv  years  and  was  careful  and  comoetent.  Within  a  short 
time  after  he  commenced  to  run  the  elevator  on  the  first  trip 
he  made,  either  the  beams  overhead  and  which  bore  the 
weight  of  the  elevator,  or  the  wheel  over  which  the  cable  ran, 
broke,  and  the  elevator  was  precipitated  to  the  bottom  of  the 
shaft  and  Innos  was  killed.  There  is  nothing  to  show  that 
the  falling  of  the  elevator  was  due  to  any  carelessness  on  the 
part  of  deceased,  and  from  his  experience  and  character  for 
prudence  the  jury  might  infer  the  exercise  by  him  of  proper 
care  in  managing  the  elevator.  It  is  in  proof  that  there  was 
no  air-brake  on  the  elevator  and  that  if  a  proper  air-brake  had 
been  upon  it,  the  fall  of  the  elevator  would  have  been  pre- 
vented. It  further  appears  that  a  steam-brake,  whicli  was  on 
the  elevator,  was  removed,  and  it  does  not  appear  that  the  atten- 
tion of  Innes  was  called  to  the  fact  that  there  was  no  air  or 
steam-brake  upon  it  when  he  was  placed  in  charge  of  it  So 
iar  as  external  appearance  wont,  the  elevator  appeared  to  be 
in  good  condition.  The  superintendent  told  Innes  when  he 
went  upon  the  elevator  that  he  must  lookout  and  run  at  his 
own  risk,  and  Innes  told  him  not  to  be  afraid,  that  ho  had  run  an 
elevator  for  twenty  years.  Appellant  presses  this  with  a  view 
of  showing  that  Innes  took  the  risk  of  all  danger,  but  we  think 
it  plain  that  the  conversation  had  reference  to  his  care  and  his 
competency  and  that  it  can  not  be  understood  as  an  agreement 
on  his  part  that  he  took  the  risk  of  defects  in  the  construction 
or  machinery  of  the  elevator  which  were  unknown  to  him,  or 
that  it  can  be  construed  to  relieve  the  appellee  from  the  duty 
of  using  reasonable  care  to  proyide  upon  the  elevator  such 
appliances  for  safety  as  were  known  and  in  general  use.     The 


o 


G  Appellate  Courts  of  Illinois. 


Fairbank  Canning  Co.  v.  Innes. 


jury  is  the  proper  tribunal  to  draw  from  the  evidence  the  in- 
ference of  care  and  of  neghVence  in  such  cases,  and  when 
there  is  evidence  before  tliein  which  authorizes  such  inferences 
the  court  can  not  interfere. 

No  point  18  made  against  the  instructions  of  the  court,  but 
counsel  contends  that  the  declaration  is  insufficient,  and  that 
this  motion  in  arrest  of  judgment  ought'to  have  been  sustained; 
we  think  the  declaration  sufficient  after  verdict.  The  objec- 
tion to  it  should  have  been  taken  by  demurrer  before  trial. 
C,  B.  &  Q.  R  R.  Co.  V.  Harwood,  90  111.  425;  L.  S.  &  M.  S 
RV  Co.  V.  O'Connor,  115  111.  254. 

On  the  whole  record,  we  think  the  judgment  of  the  Supe- 
rior Court  must  be  affirmed. 

Judgment  affirmed. 

KE-HEARING. 

Bailey,  J.  This  was  an  action  on  the  case  brought  by 
Elizabeth  C.  Innes,  administratrix  of  the  estate  of  George 
Innes,  deceased,  against  the  Fairbank  Canning  Company,  to 
recover  damages  resulting  from  the  death  of  the  plaintiff's 
intestate.  The  declaration  alleges  that  the  defendant,  in  the 
lifetime  of  said  Innes,  built,  constructed  a\id  placed  in  its 
packing-house  a  certain  elevator  for  carrying  f reiglit  between 
the  different  floors  of  said  building  and  placed  said  Innes  in 
charge  of  it;  that  said  elevator  was  built,  constructed  and 
placed  by  the  defendant  in  so  careless,  negligent  and  wrong- 
ful a  manner,  that  while  said  Innes  was,  with  all  due  care  and 
diligence,  in  said  elevator  and  running  the  same,  said  elevator 
or  portions  of  it,  without  any  fault  on  his  part,  was  and 
became  broken  and  displaced  and  gave  way,  thereby  precipi- 
tating said  elevator  from  the  upper  floor  of  said  building, 
to  the  basement  and  causing  the  death  of  said  Innes.  At  the 
trial  the  jury  found  the  defendant  guilty  and  assessed  the 
plaintiff's  damages  at  $5,000,  and  for  that  sum  and  costs  the 
plaintiff  had  judgment. 

The  ground  upon  which  the  defendant  chiefly  relies  for  a 
reversal  of  the  judgment  is,  that  the  verdict  is  unsupported 
by  the  evidence.     It  appears  that  in  the  latter  part  of  January, 
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1885,  the  defendant  employed  the  ElHthorpe  Air  Brake  Com- 
pany to  re-construct  its  freight  elevator,  using,  in  so  doing, 
the  cage  belonging  to  the  former  elevator.  On  the  2d  day  of 
February,  1885,  said  elevator  was  turned  over  to  the  defend- 
ant as  ready  for  use,  and  on  that  day  the  defendant  employed 
Innes  to  take  charge  of  and  run  it  At  7  o'clock  the  following 
morning  Innes  was  put  in  charge  of  the  elevator,  and  com- 
menced operating  it,  carrying  freight  between  the  different 
floors  of  the  building.  After  he  had  been  running  it  about  an 
hour,  tlie  cage  fell  from  the  top  to  the  bottom  of  the  elevator 
shaft,  causing  the  death  of  Innes  almost  instantly.  After  the 
cage  had  fallen,  it  was  found  that  all  the  timbers  at  the  top  of 
the  shaft  upon  whicli  the  cage  was  suspended,  had  come  down, 
three  of  them  having  lodged  part  way  up  the  shaft  and  the 
residue  being  at  the  bottom;  that  the  wheel  over  which  the 
cable  ran  was.  broken,  the  fragments  lying  in  the  cage,  and 
that  the  cable  itself  was  broken.  The  cage  had  previously 
been  supplied  with  a  steam-brake,  but  said  brake  had  been 
removed  from  it  the  evening  before  Innes  took  charge  of  the 
elevator,  and  it  does  not  appear  that  he  was  informed  of  its 
removal  or  that  he  was  aware  of  its  absence.  The  evidence 
also  tends  to  show  that  if  the  elevator  had  been  supplied  with 
an  air-brake  the  cage  would  not  have  fallen. 

It  is  insisted  that  the  evidence  fails  to  establish  negligence 
on  the  part  of  the  defendant.  As  we  have  seen,  the  negli- 
gence charged  was  in  the  construction  of  the  elevator.  In  the 
absence  of  proof  of  any  other  intervening  cause,  the  giving 
way  of  the  timbers  and  supports  upon  which  the  elevator  cage 
was  suspended  was,  of  itself,  evidence  of  negligence  in  the 
construction  of  those  supports,  and  justifies  a  verdict  that  their 
construction  was  negligent 

There  is  one  circumstance,  however,  testified  to  by  one  of  the 
defendant's  witnesses  which  is  relied  upon  as  tending  to  show 
an  intervening  cause  for  the  giving  way  of  said  timbers.  That 
witness  testifies  that,  after  the  cage  had  fallen,  he  noticed  "  a 
casting  from  the  top  of  the  cage  stuck  on  top  of  the  timbers," 
and  it  is  argued  that  the  cage  must  have  been  run  up  against 
said  timbers  so  as  to  throw  them  out  of  their  j)laces  and  cause 
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thern  to  fall.  Such  inference  might  perhaps  have  been  war- 
ranted if  it  had  appeared  that  the  timber  in  which  the  casting 
was  found  imbedded  was  one  of  those  whitih  had  lodged  in  the 
shaft  and  had  not  fallen  to  the  bottom.  Tliis,  however,  is  not 
shown,  and  in  the  absence  of  speciticinformationfrom  the  wit- 
ness on  this  point,  we  are  at  liberty  to  assume  that  it  was  one 
of  the  timbers  which  was  found  at  the  bottom  of  the  shaft 
lying  in  or  u])on  the  cage.  It  is  much  more  probable,  then, 
that  the  casting  became  imbedded  in  the  timber  by  the  tim- 
ber's falling  upon  the  cage  than  by  the  cage  being  run  up  against 
the  timber. 

There  is  also  ground  for  charging  the  defendant  with  neg- 
ligence in  having  the  elevator  constructed  without  a  propur 
and  sufficient  brake.  A  steam-brake  which  is  shown  to  have 
been  a  very  considerable  safe-guard  against  accidjnt,  had  been 
taken  off,  and  an  air-brake,  an  ap})liance  which,  as  it  seems, 
would  have  completely  protected  the  cage  against  any  liability 
to  fall,  had  not  been  supplied.  It  was  the  duty  of  the  defend- 
ant to  use  reasonable  care  and  diligence  in  supplying,  for  the 
use  of  its  employes,  machinery  which  should  be  reasonably 
safe  and  secure,  and  it  was  for  the  jury  to  determine  whether, 
under  all  the  circumstances,  an  elevator  constructed  without 
any  brake  was  reasonably  safe,  within  this  rule. 

But  it  is  claimed  that  Innes  expressly  undertook  to  take 
charge  of  and  run  the  elevator  at  his  own  risk.  It  appears 
that  Innes  was  hired  by  the  defendant's  engineer  and  there  is 
no  evidence  that,  at  the  time  he  wasemj^loyed,  there  was  an}*- 
thing  said  between  him  and  the  officer  who  employed  him,  in 
relation  to  the  assumption  by  him  of  any  of  the  risks  incident 
to  his  employment.  After  he  was  hired,  however,  and  before 
he  took  charge  of  the  elevator,  the  defendant's  superintendent 
had  a  conversation  with  him  in  the  presence  of  the  engineer, 
in  which  the  superintendent,  as  he  testifies,  told  Innes  that  he 
was  to  run  the  elevator  at  his  own  risk;  that  the  company 
would  stand  no  responsibility  whatever;  that  it  was  a  new  ele- 
vator and  they  wanted  him  to  take  good  care  of  it,  and  any- 
thing that  happened  to  him,  he  was  responsible  for  himself; 
that  the  company  would  positively  not  be  responsible  for  any- 
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thing;  that  Innes  replied:  **  You  know  me  lont^  enough;  I 
have  been  at  work  in  the  stock  yards  for  twenty  years,  and  I 
have  run  elevators  off  and  on,  and  you  must  not  be  afraid  of 
me;^'  that  the  superintendent  replied:  *'If  that  is  the  ease 
yon  go  aliead  and  take  care."  Taking  this  evidence  all  together, 
it  is  very  clear  that  it  does  not  show  a  contract  on  the  part  of 
Innes  to  assume  any  risks,  or  at  least,  none  beyond  those  which 
miglit  result  from  his  own  want  of  care. 

We  are  of  the  opinion  that  there  was  no  evidence  tending 
to  charge  Innes  with  negligence.  He  is  shown  to  have  been 
competent,  experienced  and  careful  in  the  running  and  man- 
agement of  elevators,  and  no  act  of  carelessness  or  imprudence 
is  shown.  We  have  already  considered  the  tlieory  that  he 
allowed  the  cage  to  run  up  against  the  beams  from  which  it 
was  suspended,  and  found  that  such  theory  has  no  substantial 
basis  in  the  evidence. 

We  find  no  material  error  in  the  instructions  to  the  jury. 
No  instructions  were  given  at  the  instance  of  the  plaintiff.  A 
large  number  were  asked  on  behalf  of  the  defendant,  of  which 
a  considerable  number  were  given,  and  we  think  the  law  appli- 
cable to  the  case  was  adequately  stated  in  the  instructions 
given.  The  propositions  of  law  stated  in  one  or  more  of  the 
instructions  refused  are  perhaps  not  open  to  serious  criticism, 
but  said  instructions  are  abstract  in  form,  and  it  was  there- 
fore wholly  discretionary  with  the  court  to  give  or  refuse  them. 

After  diligently  examining  the  record  and  giving  the  argu- 
ments of  counsel  careful  consideration,  we  are  liuable  to  find 
any  material  error.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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City  of  Chicago 

V. 

Ella  J.  Wood. 

Municipal  Corporations — Defective  Sidetpalk—Perttonal  Injury — Action 
for  Damages — Amended  Declaration — Waiver  <^  Objection — Evidence — 
Physician — License, 


1.  In  an  action  against  a  municipal  corporation  to  recover  damages  for  a 
personal  injury  caused  by  a  defective  sidewalk,  it  is  held:  That  the  evi- 
dence tended  to  support  the  verdict  for  plaintiff;  that  the  damages  allowed 
were  not  excessive;  that  it  was  proper  to  allow  the  plaintiff  to  file  an 
amended  declaration  after  the  evidence  was  in;  that  an  objection  that  there 
was  no  issue  on  the  amended  declaration  was  waived  by  the  defendant  by 
proceeding  with  the  trial ;  that  the  court  properly  refused  to  allow  certain 
questions  asked  the  plaintiff  on  cross-examination;  and  that  tie  evidence^  of 
the  physician,  who  attended  the  plaintiff,  as  to  the  value  of  his  services,  was 
competent. 

2.  Where  the  question  of  license  or  qualification  of  a  physician  arises  col- 
laterally in  a  civil  action  between  third  parties,  the  license  or  due  qualifica- 
tion of  the  physician  under  the  statute  will  be  presumed. 

The  case  of  City  of  Chicago  y.  Honey ^  10  111.  App.  535,  criticised, 

[Opinion  filed  November  23,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  Couutv;  tlie  Hon. 
Joseph  E.  Gaey,  Judge,  presiding. 

Messrs.  Hempstead  Washbukn  and  Clabence  A.  Knight,. 
for  appellant. 

Messrs.  Byam,  Paekhuest  &  Weinschenk,  for  appellee. 

MoRAN,  P.  J.  Appellee  recovered  a  judgment  against  the 
City  of  Chicago  for  an  injury  sustained  by  her  by  stepping  into 
a  hole  in  the  sidewalk  on  State  Street,  a  little  south  of  the 
intersection  of  Twelfth  Street. 

The  case  was  tried  before  the  court  and  a  jury,  and  a  ver- 
dict for  $1,750  was  found.    The  evidence  tended  to  support  the 
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allegations  of  plaintiflE  that  she  stepped  into  a  hole  in  the  side- 
walk, at  the  place  stated  in  the  declaration,  and  was  injured,  and 
that  at  the  time  of  such  injury  she  was  in  the  exercise  of  due 
care,  and  also  tended  to  show  that  the  defect  or  hole  into  which 
she  stepped  had  been  in  said  sidewalk  for  such  a  length  of 
time  before  the  accident  that  the  city  authorities,  by  the  exer- 
cise of  reasonable  diligence,  might  have  known  of  its  exist- 
ence. 

We  are  unable  to  say  that  the  damages  allowed  by  the  jury 
are  excessive.  The  verdict  being  supported  by  the  evidence, 
the  judgment  must  stand,  unless  some  one  of  the  errors  of  law 
assigned  by  the  counsel  for  appellant  shall  be  found  to  require  a 
reversal.  The  first  point  which  the  counsel  urges  as  error  in 
the  brief,  is  that  the  court  allowed  plaintiff  to  file  an  amended 
declaration  on  the  trial  in  the  court  below  after  the  evidence 
was  all  in,  and  after  plaintiff's  counsel  had  begun  his  argument 
to  the  jury,  and  that  the  case  proceeded  to  verdict  and  judg- 
ment without  any  issue  being  found  on  the  amended  declara- 
tion. 

There  was  no  error  in  allowing  the  amended  declaration  to 
be  filed.  It  is  within  the  discretion  of  the  court  to  allow 
amendments  to  the  pleadings  at  any  time  before  final  judg- 
ment. On  the  point  that  there  was  no  issue  on  the  amended 
declaration,  the  bill  of  exceptions  recites  that  the  counsel  for 
thecity  reserved  their  exception  to  the  ruling  of  the  court,  per- 
mitting the  amendment,  ''  and  proceeded  with  the  trial."  Hav- 
ing thus  proceeded  with  the  trial  without  objection,  both  parties 
treated  the  cause  as  at  issue,  and  the  city  can  not  now  be  heard 
to  complain  that  there  was  no  formal  issue  on  the  pleadings. 

The  next  error  alleged  is  that  the  court  refused  to  allow 
the  two  following  questions  to  be  put  on  cross-examination  of 
the  plaintiff:  "Did  you  pay  the  costs  of  this  suit?"  "Have 
you  ever  sued  any  other  corporation?"  The  questions  were 
not  germane  to  anything  brought  out  on  the  direct  examina- 
tion, and  were  wholly  immaterial.  Therefore,  there  was  no 
error  in  refusing  them. 

It  is  next  urged  that  the  court  erred  in  allowing  Dr.  Potter, 
who  attended  plaintiff  at  the  time  of  her  injury,  to  testify 
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against  objectiou,  that  his  services  were  worth  $100,  for  the 
reason:  Ist,  "that  there  was  no  evidence  to  show  that  said 
Potter  was  a  licansed  physician;"  and  2d,  "that  at  the  time 
the  evidence  was  introducsd  tliere  was  no  claim  made  in  the 
declaration  for  .liability  incurred,  but  only  for  money  paid 
out."  The  amended  declaration  obviates  the  latter  ground  of 
objection  to  the  testimony  and  there  remains  to  consider  the 
objection  .  that  there  was  no  evidence  that  the  doctor  was  a 
licensed  physician. 

In  support  of  this  objection  counsel  for  the  city  rely  on  the 
case  of  City  of  Chicago  v.  L[oney,  10  111.  App.  535. 

While  that  case  is  undoubtedly  sound  in  the  view  therein 

at 

taken  of  the  purpose  and  intent  of  the  Legislature  in  enacting 
the  statute  to  regulate  the  practice  of  modicine  in  this  State, 
we  are  not  inclined  to  adhere  to  the  rule  there  laid  down  as  to 
the  burden  of  proof  in  cases  where  the  physician  sues  to  recover 
for  services,  or  where  it  is  sought  in  a  civil  case  to  prove 
a  legal  debt  incurred  for  such  services.  We  regard  the  sounder 
and  better  supported  doctrine  to  be  as  stated  by  the  same 
learned  Justice  who  wrote  the  opinion  in  City  v.  Honey, 
in  the  cise  of  Williams  v.  People,  20  111.  App.  89.  It  is 
there  said:  "After  a  somewhat  thorough  examination  of  the 
authorities  and  full  consideration,  we  are  of  the  opinion  that 
the  rules,  with  their  proper  distinctions,  may  be  thus  stated: 
Where  the  question  of  license  or  qualification  of  a  physician 
arise  collaterally  in  a  civil  action  between  party  and  party,  or 
between  the  doctor  and  the  one  who  employs  him,  then  the 
license  or  due  qualification  under  the  statute  to  practice,  will 
be  presumed.  McPheroon  v.  Cheadell,  24  Wend.  15;  Thomp- 
son V.  Sayre,  1  Deaio,  175;  Pearce  v.  Whale,  5  Barn.  &  C, 
38;  Id,  758. 

"But  in  case  of  prosecution  on  behalf  of  the  public  the 
rule  is  otherwise,  and  in  such  cases  license  or  due  qualification 
under  the  statute  is  not  presumed,  and  it  rests  with  the  defend- 
ant to  prove  it.  iVpothecaries  Co.  v.  Bently,  Ry.  &  Moo. 
159;  21  E.  C.  L.  722;  Sheldon  v.  Clark,  1  Johns.  513;  Sher- 
wood V.  Mitchell,  4  Denio,  435;  Smith  v.  Joyce,  12  Barb.  21." 

The  reason  why  the  license  will  be  presumed  where  theio 
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is  no  evidence  to  the  contrary,  rests  upon  the  principle  that 
when  an  act  is  required,  by  positive  law,  to  be  done,  the  omis- 
sion of  which  would  be  a  misdemeanor,  the. law  presumes  that  it 
has  been  done  and  therefore  the  party  relying  on  the  omission 
must  make  some  proof  of  it  though  it  be  a  negative.  In  addi- 
tion to  the  cases  cited  in  Williams  v.  People,  showing  the 
difference  between  civil  and  criminal  cases  as  regards  the 
burden  of  proof,  as  to  the  existence  of  the  license,  the  follow- 
ing cases  will  be  found  to  support  the  distinction  as  stated  in 
that  ease  :  Brown  v.  Young,  2  B.  Mon.  26;  Kedding  v.  Com- 
monwealth, 3  B.  Mon.  344;  State  v.  Crowell,  25  Me.  171. 

We  are  of  opinion,  therefore,  that  the  evidence  of  the  doc- 
tor, as  to  what  his  services  to  the  plaintiff  were  worth,  was 
competent,  and  that  in  the  absence  of  contrary  evidence  he 
would  be  presumed  to  have  been  duly  licensed,  and  therefore 
plaintiff  established  a  legal  debt  incurred  for  such  services 
which  she  was  entitled  to  recover  as  part  of  her  damages. 

We  have  carefully  examined  the  instructions  given  and 
refused,  and  find  the  action  of  the  court  in  that  regard  free 
from  error.  No  ground  appearing  for  the  reversal  of  the 
case,  the  judgment  of  the  Superior  Court  must  be  affirmed. 

Judgment  affirmed* 


J.  V.  A.  Weaver  et  al. 

V. 

The  Singer  Manufacturing  Company. 

Landlord  and  Tenant — Practice — Bill  of  Exceptions. 

In  an  action  to  recover  rent,  it  is  held:  That,  as  the  bill  of  exceptions  fails 
to  show  that  any  exception  to  the  finding  or  judgment  for  defendant  was 
taken,  or  motion  for  a  new  trial  made,  neither  the  sufficiency  of  the  evi- 
dence nor  an  objection  to  the  form  of  the  judgment  can  be  raised  in  this 
court 

[Opinion  filed  November  23,  1887.] 
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Appeal  from  the  Circuit  Court  of  Cook  Couutj;  the  Hon. 
John  C.  BAGiiY,  Judge,  presiding. 

Messrs.  Jouu  Bauton  Payne  and  John  V.  A  Weaver,  for 

appellants. 

Mr.  N.  M.  Jones,  for  appellee. 

McAllister,  J.  This  was  an  action  originally  brought  in 
Justice  Court,  by  appellants  against  appellee,  to  recover  for 
rent.  On  apj^eal  to  the  Circuit  Court,  there  was  a  trial  by  the 
court  without  a  jury,  and  a  finding  and  judgment  for  defend- 
ant, from  which  the  plaintiffs  took  this  appeal. 

There  was  evidence  upon  the  trial  tending  to  prove  a  legal 
defense  viz.,  a  surrender  of  the  term  of  defendant  and 
acceptance  by  plaintiffs  before  the  alleged  accruing  of  rent 
The  sufficiency  of  that  evidence  is  now  challenged  by  argu- 
ment. But  the  bill  of  exceptions  fails  to  show  that  any  excep- 
tion to  the  finding  or  judgment  was  taken,  or  motion  for  new 
trial  made  in  the  trial  court.  In  such  case  the  point  made,  as  ' 
well  as  that  against  the  form  of  the  judgment,  will  be  unavail- 
ing.    Martin  v.  Foulke,  114  III.  206. 

The  judgment  will  be  affii-med. 

Affirmed. 


Chicago,  Milwaukee  &  St.Paul  Railroad  Company 

V. 

Walter  West,  by  next  friend. 

Railroads — Personal  Injury  io  Boy — Conflict  of  Evidence— Bights  of 
Trespasstr — Violation  by  its  Servant  of  DcfendanVs  Rules, 

In  an  action  against  a  railroad  company  to  recover  dania^sreR  for  a  personal 
injury  to  the  plaintiff,  a  boy  about  seven  years  of  age,  caused  by  an  engineer  of 
the  defendant  ordering  the  plaintiff  to  get  off  his  engine  while  in  motion,  it 
is  held:  That  the  evidence  being  conflicting  the  verdict  of  the  jury  settles 
the  facts;  that,  although  the  engineer  violated  his  instructions  in  inviting  the 
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plaintiff  upon  his  engrine,tind  although  the  plaintiff  was  a  trcRpas^ser,  he  had 
a  right  to  be  exempted  from  the  gross  carelessness  of  the  defendant's  ser- 
vant in  removing  him  from  the  engine;  that  the  violation  of  the  rules  of  the 
defendant  by  its  servant  does  not  relieve  it  from  liability  for  his  subsequent 
"wrongful  acts  while  endeavoring  to  obey  and  enforce  said  rules;  and  tbut 
his  act  can  not  be  reg-arded  as  wilful  and  unauthorized. 

[Opinion  filed  November  23,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P,  Altgeld,  Judge,  presiding. 

Mr.  E.  Walker,  for  appellant 

Mr.  Selden  Fish,  for  appellee. 

.  MoRAN,  p.  J.  The  evidence  introduced  in  this  case,  on  the 
trial  in  support  of  the  plaintiff's  cause  of  action,  tended  to 
show  that  plaintiff,  being  at  the  time  about  seven  years  of  age, 
was  invited  by  the  engineer  to  get  upon  the  engine  which  was 
used  for  switching  cara  upon  defendant's  tracks;  that  after 
riding  up  and  down  in  the  yard  several  times,  and  when  the 
engine  was  moving,  the  engineer  said  to  plaintiff  that  the  "old 
man,*' meaning  the  yard-master,  was  coming,  and  told  him  to  get 
off;  that  in  obedience  to  such  command  plaintiff  climbed  down 
the  steps  of  the  engine  and  in  attempting  to  reach  the  ground 
his  foot  was  caught  under  the  wheels  and  crushed.  That  at  the 
time  the  engineer  told  the  plaintiff  to  get  off,  the  engine  was 
moving  about  as  fast  as  the  plaintiff  could  run,  and  it  was  not 
"slowed  up''  to  enable  the  plaintiff  to  get  off.  The  evidence 
introduced  in  behalf  of  defendant  was  in  almost  all  particu- 
lars in  conflict  with  that  of  plaintiff,  and  the  verdict  must  bo 
regarded  as  settling  the  issues  of  fact,  and  as  the  verdict  is 
supported  by  the  evidence  the  judgment  must  stand,  unless 
there  was  some  error  of  law  committed  by  the  trial  court, 
which  shall  be  found  to  require  a  reversal  of  the  case. 

It  is  contended  by  appellant's  counsel  that  the  railroad  com- 
pany can  not  be  held  liable  for  an  injury  occurring  in  conse- 
quence of  the  act  of  its  employe  which  was  not  done  in  the 
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line  of  his  duty,  but  was  in  fact  in  direct  violation  of  the 
express  rules  of  the  company.  It  is  shown  that  there  were 
plain  instructions  hanging  up  in  the  cab,  not  to  allow  any  one 
to  ride  on  the  engine  except  employes,  and  the  rule  of  the 
company  was  shown  to  be  as  follows:  "No  person  will  be 
allowed  to  ride  upon  the  engines  except  road-masters  on  their 
own  divisions,  conductors  or  forward  brakemi3n  of  the  train, 
without  ]>ermission  from  the  su|X3rintendent  or  master  me- 
chanic. Every  engineer  will  be  held  responsible  for  the  strict 
enforcement  of  this  rule." 

It  is  apparent  that  the  engineer  had  no  authority  to  invite 
the  boy  upon  his  engine,  and  that  his  doing  so  was  a  palpable 
violation  of  the  rule  which  the  company  had  laid  down  for  the 
government  of  his  conduct;  but  it  is  also  manifest  tliat  the  boy 
who  got  on  in  obedience  to  the  invitation,  could  be  in  no 
worse  position  than  if  he  had  stolen  on  witliout  the  notice  of 
the  engineer,  or  jumped  on  as  the  engine  was  starting,  against 
the  direct  order  of  the  engineer  that  he  should  keep  off.  So 
far  as  the  relation  of  the  company  is  concerned,  the  boy, 
whether  he  got  on  at  the  engineer's  invitation,  or  against  his 
command,  was  a  trespasser,  and  it  may  be  conceded  that  if, 
while  ridinir  upon  the  engine,  even  by  the  invitation  and  per- 
mission of  the  engineer,  he  had  been  injured  by  reason  of 
some  negligence  in  the  management  or  operation  of  the  engine 
or  the  road,  the  company  would  not  be  responsible.  Being  a 
trespasser,  the  company  would  owe  him  no  duty  of  protection 
against  the  ordinary  perils  of  the  position  which  he  voluntarily 
assumed.  But  when  the  injury  results  from  the  direct  act  of 
a  servant  of  the  company  in  endeavoring  to  enforce  the  rule 
of  the  company,  a  different  question  is  presented. 

The  boy  had  no  right  to  remain  on  the  engine,  but  he  had 
a  right  to  be  exempted  from  the  peril  of  gross  carelessness  on 
the  part  of  defendant's  servants  in  removing  him  therefrom, 
sind  they  were  l)'>unl  to  exorcise  toward  him.  in  putting  him 
off,  care  and  prudence,  so  that  in  enforcing  the  rule  of  the 
company  no  injury  should  be  inflicted,  which,  in  view  of  all 
the  circumstances,  reasonable  caution  on  their  part  could  pre- 
vent 
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It  is  sought  to  treat  the  act  of  inviting  the  boy  on  the 
engine,  allowing  him  to  ride  thereon  and  tlie  ordering  him 
ofiE,  as  one  continuous  act  of  the  engineer,  all  without  author- 
ity, and  hence  creating  no  liability  against  the  company.  We 
can  not  perceive  that  the  fact  that  the  servant  of  the  company 
violates  its  rules,  can  relieve  the  company  from  liability  for 
his  wrongful  acts,  when  he  afterward  nn  lertakes  to  obey  and 
enforce  them.'  That  the  rule  of  the  company  in  evidence  au- 
thorized the  engineer  to  remove  any  person'  wrongfully  upon 
his  engine,  whether  the  entry  there  was  in  its  inception  by 
his  invitation  or  against  his  will,  there  can  be  no  doubt.  In 
removing  the  intruder  he  was  doing  the  will  of  the  company 
and  his  act  can  not  be  regarded  as  wilful  and  unauthorized. 
When  the  act  is*authorized  by  the  master,  he  is  always  liable 
for  the  negligent  or  improper  execution  of  it  by  the  servant. 

So  it  was  held  that  the  company  was  liable  where  a  bag- 
gage man  forced  a  boy,  who  got  on  the  rear  platform  of  a  bag- 
gage car  which  was  being  switched,  to  jump  oflE  while  the  car 
was  in  motion  and  at  a  dangerous  place,  the  rule  of  the  com- 
pany posted  up  in  the  car  being  as  follows:  "No  person  will 
be  allowed  to  ride  on  this  baggage  car,  ex(iept  the  regular 
train  men  employed  thereon.  Conductors  and  baggage  men 
must  see  this  order  strictly  enforced."  Rounds  v.  D.  &  L. 
W.  R.  R.  Co.,  64  N.  Y.  129. 

In  Holmes  v.  Wakefield,  12  Allen,  580,  where  the  instruc- 
tion of  the  company  was,  "  The  conductors  will  not  allow  any 
person  to  ride  in  any  freight  car  attached  to  their  trains,"  it 
was  argued  that  this  direction  only  authorized  the  conductor 
to  prevent  persons  getting  on  the  car  but  did  not  require  him 
to  remove  them,  especially  after  the  car  was  in  motion.  The 
court  said  :  "We  do  not  think  the  eflfect  of  the  instruction  can 
be  so  limited.  It  plainly  made  it  his  duty  to  prevent  any  persons 
riding  on  a  freight  car.  This  he  might  do  in  any  lawful  and 
proper  manner,  by  the  use  of  reasonable  force  to  prevent  get- 
ting upon  the  car,  or  removing  a  person  who  had  got  upon  the 
car  in  violation  of  the  rule.  The  wrong,  to  the  plaintiff,  con- 
sisted in  using  force  unreasonably  ;  that  is,  at  a  time  and  under 
circumstances  which  made  it  dangerous  to  his  life  or  limb." 
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It  18  urged  that  there  is  no  evidence  in  the  record  which 
shows  that  the  engineer  used  or  even  threatened  to  use  anv 
force.  The  evidence  is  that  he  said  to  the  boy,  "cheese  it, 
the  old  man  is  coming,"  and  told  him  to  get  otf.  Whether 
what  was  said  and  the  manner  of  saying  it  to  this  boy  of  seven 
years  was  equivalent  to  actual  force,  was  for  the  jury  to  say.  As 
was  said  by  the  court  in  Lovett  v,  S.  &  S.  D.  R.  K.  Co..  9 
Allen,  557,  in  answering  a  similar  objection,  "'His  obedience 
would  be  naturally  expected,  without  regard  to  the  risk  he 
might  incur,  and  in  respect  to  a  child  so  young,  the  command 
would  be  equivalent  to  compulsion." 

It  was,  we  think,  the  plain  duty  of  the  engineer  not  to  direct 
the  boy  to  get  oflE  the  engine  till  he  had  stopped  it,  or  at  least 
to  have  "  slowed  up "  so  that  the  descent  from  the  engine 
would  be  rendered  reasonably  safe.  Kline  v.  C.  P.  R.  R. 
Co.,  37  Cal.  400. 

We  have  examined  the  instructions  given  for  plaintiflf,  and 
find  them  in  substantial  accord  with  the  views  above  expressed 
and  quite  as  favorable  to  the  defendant  as  it  had  a  right  to 
ask.  We  think  also  that  the  court  was  right  in  declining  to 
give  defendant's  instructions  which  were  refused.  We  find 
no  error  in  the  record  and  the  judgment  of  the  Superior 
Court  will  therefore  be  aflii'med. 

Judgment  affirmed. 


The  Pennsylvania  Company 

V. 

George  M.  Sloan. 

Statute  of  Limitations — Misnomer  of  Defendant — Amendment^  not  the 
B  ginning  qf  New  Suit— Railroads — Personal  Injury, 

1.  Where  suit  is  brought  against  A  by  the  name  of  B,  and  be  appears 
and  defends,  and  pending  the  suit  the  mistake  in  the  name  of  the  defendant 
is  discovered  and  corrected  by  inserting  in  the  record  his  proper  name,  such 
amendment  does  not  constitute  the  bringing  of  a  new  suit  against  A.  This 
rule  applies  where  the  defendant  is  a  corporation. 
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2.  In  an  action  to  recover  damages  for  a  personal  injury,  brought  ag.iinst 
the  **  Pittsburg,  Ft.  Wayne  &  Chicago  Railroad  Company,"  instead  of  the 
*•  Pennsylvania  Company,"  by  the  negligence  of  whose  servants  the  plaint- 
iff was  injured,  it  is  held:  That  the  Pennsylvania  Company  was  the  real 
defendant  in  the  original  summons;  that  the  evidence  was  suthcient  to  war- 
rant the  jury  in  finding  that  the  plaintiff,  in  suing  out  the  original  summons, 
intended  to  bring  suit  and  in  fact  brought  suit  against  said  Pennsylvania 
Company;  that  the  amendment  of  the  record  by  inserting  the  proper  name  of 
the  defendant  was  not  the  commencement  of  a  new  suit;  and  that  the 
action  is  not,  therefore,  barred  by  the  Statute  of  Limitations. 

[Opinion  filed  November  23,  1887.] 

Appeal  from  the  Ciixjoit  Court  of  Cook  Countj;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Mr.  Geoegb  Dbiggs,  for  appellant. 

Mr.  John  Lylb  King,  for  appellee. 

Bailey,  J.  This  was  an  action  on  the  case  to  recover  dam- 
ages for  a  personal  injury.  The  injury  com[>lained  of  was 
received  by  the  plaintiff  July  6,  1872,  and  it  appears  without 
controversy,  so  far  as  this  appeal  is  concerned,  tliat  said  injury 
was  caused  by  the  negligence  of  the  defendant's  servants  in 
the  management  and  operation  of  certain  engines  and  cars  upon 
a  railway  in  the  possession  of  and  operated  by  the  defendant. 
The  only  defense  insisted  upon  here  is  that  which  is  presented 
by  the  defendant's  plea  of  the  Statute  of  Limitations. 

It  appears  that  the  railway  in  question  was  built  in  1853  or 
1854,  by  a  corporation  known  as  the  Pittsburg,  Fort  TVayne 
&  Chicago  Railroad  Company,  and  that  such  corporation 
owned  and  operated  said  railway  until  about  the  year  1860,  at 
which  date  it  was  sold  under  foreclosure  proceedings,  and  be- 
came the  jiroperty  of  a  new  corporation  known  as  the  Pitts- 
burg, Fort  Wayne  &  Chicago  Railway  Company.  At  the 
time  of  the  foreclosure,  the  original  corporation  ceased  to  do 
business,  and  since  then  it  has  owned  and  operated  no  railwaj^, 
and  is  not  shown  to  have  maintained  a  corporate  existence  for 
any  other  purpose  than  that  of  adjusting  such  matters  as  re- 
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inained  after  all  its  railway  property  had  been  swept  away  by 
the  foreclosure. 

The  Pittsburg,  Fort  Wayne  &  Chicago  Railway  Company 
continued  to  own  and  operate  said  railway  until  some  time  in 
the  year  1869,  when  it  leased  the  railway  with  the  appurte- 
nances to  the  defendant,  the  Pennsylvania  Company,  a  corpo- 
ration organized  under  the  laws  of  Pennsylvania,  and  ever 
since  that  date  said  railway,  together  with  its  engines  and  cars, 
lias  been  in  the  possession  of  and  has  been  o]  crated  by  the 
defendant.  The  evidence  shows  that  during  all  the  time  the 
railway  has  been  in  existence,  it  has  been  usually  called  and 
known  to  the  public  as  the  Pittsburg,  Fort  Wayne  &  Chicxigo 
Kailroad,  or  liailway,  and  the  company  operating  it  as  the 
Pittsburg,  Fort  Wayne  &  Chicago  Company. 

On  the  3d  day  of  July,  1875,  which  was  two  days  less  than 
two  years  after  the  date  of  his  injury,  the  plaintiflf  commenced 
a  suit  to  recover  damages  therefor  by  suing  out  a  summons, 
and  in  said  summons  the  defendant  was  named  ^'  The  Pitts- 
burg, Fort  Wayne  &  Chicago  Railroad  Com]  any. '^  That 
summons  was  returned  ^^non  est  inventvs,^^  whereupon  an 
alias  summons  was  issued  and  returned  served  on  R.  C.  Mel- 
drum,  an  agent  of  said  company. 

The  evidence  is  undisputed  that  Meldrum,  at  the  date  of  the 
service  of  said  writ,  was,  and  ever  since  the  leasing  of  the 
railway  to  the  Pennsylvania  Company  had  been,  the  general 
western  freight  agent  of  that  company,  having  his  ofHce  in 
Chicago.  The  evidence  also  shows  that,  prior  to  said  lea^e, 
Meldrum  was  in  the  service  of  the  Pittsburg,  Fort  Wayne  «k 
Chicago  Railway  Company  in  a  similar  capacity,  but  there  is 
no  very  satisfactory  evidence  that  his  agency  for  that  company 
continued  after  the  execution  of  the  lease,  and  there  is  no 
evidence  that  he  ever  was  the  agent  of  tlie  Pittsburg,  Fojt 
Wayne  &  Chicago  Railroad  Company,  either  before  or  after 
the  railway  passed  from  the  possession  of  that  company  by 
means  of  the  foreclosure  proceedings. 

The  writ  having  been  served  as  above  stated,  the  plaintiff 
filed  his  declaration  describing  the  defendant  as  the  Pittsburg, 
Fort  Wayne  &  Chicago  Railroad  Comj  any.     Afterward  an 
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attorney  appeared  for  the  defendant  and  in  the  same  name 
filed  a  plea  of  not  guilty.  The  attorney  so  appearing  was  tlie 
attorney  having  general  charge  for  the  Pennsylvania  Com- 
pany of  all  litigation  in  Chicago  in  vrhich  that  company  was 
interested,  and  receiving  from  said  company  a  fixed  annual 
salary  for  his  services.  It  appears  also  that  he  had  been  the 
attorney  at  Chicago  of  both  the  preceding  companies  from  the 
time  of  their  organization,  and  still  had  authority  to  appear 
in  their  behalf  and  defeml  any  suits  which  might  be  brought 
against  them.  It  appears  from  the  testimony  of  said  attorney 
tl)at,  being  in  the  employ  of  all  of  said  companies,  he  deemed 
it  his  duty  to  appear  and  defend  the  suit,  and  if  it  turned  out 
to  be  a  suit  against  the  Pennsj'lvania  Company,  to  defend  it 
under  his  retainer  by  that  company;  that  he  was  not  expressly 
employed  by  either  company  to  defend;  that  he  was  never 
paid  for  his  services  by  tlie  Pittsburg,  Fort  Wayne  &  Chicago 
Eailroad  Com[)any  and  never  presented  a  bill  for  his  services 
to  that  company,  but  that  all  the  compensation  he  ever 
received  or  asked  for  was  the  salary  paid  him  by  the  Pennsyl- 
vania Company. 

Upon  the  issue  formed  by  said  plea  two  trials  were  had, 
each  resulting  in  a  verdict  in  favor  of  the  plaintiff.  On  the 
26th  day  of  March,  1877,  a  third  trial  was  entered  upon,  and 
after  a  portion  of  the  evidence  had  been  introduced,  leave  was 
given  to  the  plaintiff,  on  his  motion,  to  withdraw  a  juror,  and 
to  amend  the  papers  and  record  in  the  cause  by  substituting 
the  name  of  the  Pennsylvania  Company  as  defendant  in  place 
of  that  of  the  Pittsburg,  Fort  Wayne  &  Chicago  Eailroad 
Company.  The  papers  and  record  having  been  thus  amended, 
a  summons  was  issued  March  27,  1877,  to  the  Pennsylvania 
Company,  which  was  afterward  served  on  that  company  by 
delivering  a  copy  to  Meldrum,  its  agent. 

The  Pennsylvania  Company  thereupon  appeared  in  its  own 
name  and  pleaded — first,  not  guilty;  second,  that  the  causes  of 
action  did  not  accrue  within  two  years  next  before  the  institu- 
tion of  the  suit.  Upon  these  pleas  various  issues  were  formed 
and  a  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor   of   the  plaintiff.      That  judgment  was  reversed  by  this 
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court  on  appeal  for  reasons  stated  in  the  oj)init)n  then  tiled. 
Pennsylvania  Company  v.  Sloan,  1  111.  App.  3t)i.  After  tlie 
cause  was  reinstated  in  the  court  below,  all  the  replications  to 
the  plea  of  the  Statute  of  Limitations  previously  tiled  were 
withdrawn  and  thereupon  the  plaintiff  tiled  two  replications 
-.to  said  plea,  the  first  of  which  is  substiintially  as  follows: 
That  prior  to  and  at  the  time  said  cause  of  action  accrued, 
the  defendant  was  a  corporation  of  the  State  of  Pennsylvania, 
having  its  chief  office  and  president  in  that  State,  but  was 
])08se68ed  of  and  operatino^  a  certain  railroad  known  as  the  Pitts- 
burg, Fort  Wayne  &  Chicago  Kail  road,  extending  from  the 
City  of  Chicago  into  the  State  of  Pennsylvania,  and  all  the 
cars,  locomotives  and  rolling  stock  belonging  thereto,  and  that 
all  the  agentfi,  servants  and  employes  operating  said  railroad 
were  the  agents,  servants  and  employes  of  the  defendant; 
that  the  causes  of  action  in  the  declaration  mentioned  accrued 
to  the  plaintiff  by  reason  of  the  negligence  of  the  defendant's 
servants  and  enij)loye8  in  the  use  and  operation  of  said  cars 
and  locomotives;  that  prior  to  and  at  the  time  said  causes  of 
action  accrued,  one  Meldrum  was  the  agent  of  the  defendant 
in  Chicago;  that  the  })laintiff,  on  the  3d  day  of  July,  1875, 
sued  out  a  writ  of  summons  and  impleaded  the  defendant  in 
the  name  of  the  Pittsburg,  Fort  Wayne  &  Chicago  liailroad 
Com]iany,  the  said  Pennsylvania  Comj^any  then  being  reputed 
and  known  as  the  Pittt^burg,  Fort  Wayne  &  Chicago  Railroad 
Company,  which  summons  was  returned  by  the  Sheriff  not 
served;  that  the  plaintiff  thereupon  sued  out  an  alias  summons 
against  the  defendant,  by  its  said  reputed  name,  which  aliasi 
summons  was  afterward  returned  served  on  said  Meldrum, 
the  defendant's  said  agent;  that  said  service  of  summons  being 
had,  the  defendant,  by  its  attorney,  appeared  in  said  action, 
and  without  objection  or  plea  in  abatement  ])leaded  to  the 
merits  and  joined  issue  in  said  cause;  that,  at  the  April  term, 
1876,  of  said  court,  said  cause  was  tried  before  a  jury  and  a 
verdict  rendered  for  the  plaintiff;  that  said  verdict  was  set 
aside  at  the  instance  of  the  defendant  and  a  second  trial  had 
at  the  October  term,  1876,  resulting  in  a  verdict  for  the  plaint- 
iff, v;hich  verdict  was  also  set  aside  by  the  court  at  the  in- 
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Stance  of  the  defendant;  that,  at  the  March  terra  of  said  court, 
1877,  snch  proceedings  were  had,  that  leave  was  granted  by 
the  court  to  the  plaintiff  to  amend  the  record  and  proceedings 
by  substituting  the  name  of  the  Pennsylvania  Company, 
whereupon  the  plaintiff  caused  a  summons  to  issue  against  the 
defendant  in  that  name,  which  was  afterward,  and  on  the 
SSth  day  of  March,  1877,  served  on  said  Meldrum,  then  still 
the  agent  of  the  defendant;  and  so  the  plaintiff  says,  that  this 
suit  is  the  same  suit  commenced  as  aforesaid  by  summons 
against  the  defendant  by  the  name  of  the  Pittsburg,  Fort 
Wayne  &  Chicago  K.iih'oad  Company,  and  that  the  causes  of 
action  in  the  declaration  mentioned,  and  each  and  every  of 
them,  accrued  within  two  years  before  the  commencement 
of  this  suit. 

The  second  replication  was  substantially  like  the  first, 
and  closed  with  the  same  averment,  that  the  causes  of  action 
in  the  declaration  mentioned,  and  each  and  every  of  them, 
did  accrue  within  two  years  next  before  this  suit  was  com- 
menced. 

Issues  were  taken  on  said  replication  by  rejoinders,  and 
the  cause  again  coming  on  to  be  tried  before  a  jury,  a  verdict 
was  rendered  finding  the  issues  for  the  plaintiff  and  assessing 
his  damages  at  $5,000,  and  for  that  sum  and  costs  the  court 
gave  judgment  in  his  favor.  This  last  judgment  is  the  one 
brought  here  by  this  appeal. 

The  foregoing  replications,  whenstripped  of  their  verbiage, 
amount  merely  to  a  traverse  of  the  plea  of  the  Statute  of 
Limitations.  They  aver  that  the  causes  of  action  in  the  dec- 
laration mentioned  did  accrue  within  two  years  next  prior  to 
the  commencement  of  the  suit,  and  also  set  out  a  number  of 
facts  and  circumstances  which  are  material  only  as  evidence 
upon  the  issue  raised  by  said  traverse.  The  only  question  to 
be  considered  then  is,  whether  the  evidence  sustains  the  find- 
ing of  the  jury  in  favor  of  the  plaintiff  upon  that  issue. 

The  original  summons,  which  names  as  defendant  the  Pitts- 
burg, Fort  Wayne  &  Chicago  Railroad  Company,  was  sued  out 
within  two  years  after  the  date  of  the  plaintiff's  injury;  while 
the  summons,   which  names  the  Pennsylvania  Company  as 
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defendant,  was  not  issued  until  more  than  two  years  after  that 
date.  The  case  then  turns  upon  the  question  as  to  which  cor- 
poration was  the  real  defendant  in  the  original  summons. 
Was  that  summons  issued  against  the  right  defendant  by  a 
wrong  name,  or  was  it  issued  against  the  wrong  defendant? 
This  is  mainly  a  question  of  fact  upon  which  the  verdict  is 
conclusive,  unless  it  is  obviously  against  the  preponderance  Qf 
the  evidence,  or  is  plainly  the  result  of  some  misconstruction 
of  the  evidence  by  the  jury. 

It  can  not  be  doubted  that  it  was  the  intention  of  the  plaint- 
iflf  to  sue  the  corporation  which  at  the  time  was  operating  the 
railway  in  question,  and  by  the  negligence  of  whose  servants 
he  was  injured.  Xot  only  does  he  testify  that  such  was  his 
intention,  but  all  the  circumstances  lead  to  the  same  conclu- 
sion. It  further  appears  that  said  railway  was  very  generally 
known  to  the  public  as  the  Pittsburg,  Fort  Wayne  &  Chicago 
Railroad,  and  that  the  corporation  operating  it  was  popularly 
known  as  the  Pittsburg,  Fort  Wavne  &  Chicasro  Railroad 
Company.  The  summons  when  issued  was  actually  served  on 
an  agent  of  the  corporation  liable  for  the  injury,  and  against 
whom  the  plaintiff  intended  to  bring  his  suit.  The  regularly 
retained  attorney  of  that  corporation  appeared  and  conducted 
the  defense.  When  the  error  in  the  name  of  the  defendant 
was  discovered,  the  record  was  amended  by  inserting  the  true 
name,  and  the  suit  was  then  prosecuted  to  judgment. 

These  facts  are  in  our  opinion  sufficient  to  warrant  the  jury 
in  finding  that  the  plaintiff,  in  suing  out  the  original  summons, 
intended  to  bring  suit  and  in  fact  brought  suit  against  the 
defendant,  the  Pennsylvania  Company. 

If  a  plaintiff  brings  suit  against  A  by  the  name  of  B,  and 
summons  is  served  on  A,  and  he  appears  and  defends,  and 
judgment  is  rendered  against  the  defendant  in  the  suit,  the 
judgment  is  against  A  and  he  is  bound  by  it,  nor  is  the  case 
affected  in  the  least  by  the  fact  that  there  is  another  person 
in  being  by  the  name  of  B.  And  in  such  case,  if  during  the 
pendency  of  the  suit,  the  mistake  in  the  name  of  the  defendant 
is  discovered  and  corrected  by  inse  rting  the  name  of  A  in  the 
record  in  the  place  of  B,  such  amendment  does  not  constitute 
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the  bringing  of  a  new  suit  against  A.  Such  suit,  so  far  as  the 
Statute  of  Limitation  applies,  must  be  deemed  to  have  been 
instituted  at  the  time  of  suing  out  the  original  summons.  We 
can  not  see  that  any  different  rule  applies  where  the  defend- 
ant is  a  corporation.  Service  in  such  case,  it  is  true,  can  not 
be  made  on  the  corporation  itself  but  must  be  made  on  an 
officer  or  agent,  but  when  so  made,  the  same  legal  consequences 
follow  as  in  case  of  a  personal  service  of  process  on  a  natural 
person. 

No  question  is,  or  can  be  made,  that  the  service  was  on  an 
agent  of  the  Pennsj^lvania  Company.  There  is  some  evidence, 
though  of  a  very  unsatisfactory  character,  that  the  same  per- 
son was  also  an  agent  in  some  capacity  of  the  Pittsburg, 
Fort  Wayne  &  Chicago  Railway  Company,  the  defendant's 
lessor.  But  whether  ho  was  an  agent  of  that  corporation  or 
not  is  wholly  immaterial.  That  corporation  is  in  no  way  in 
question  in  this  suit  There  is  not,  however,  a  scintilla  of 
proof  that  said  agent  was  or  ever  had  been  in  any  way  the 
agent  of  the  Pittsburg,  Fort  Wayne  &  Chicago  Railroad 
Company.  That  company  had  lost  all  its  railroad  property  by 
a  foreclosure  proceeding  fifteen  years  before  the  date  of  said 
service,  and  had  long  been  out  of  business  and  practically 
extinct.  It  is  clear  then  that  the  service  was  not  and  could 
not  have  been  on  that  corporation. 

Service  having  thus  been  had  on  the  Pennsylvania  Com- 
pany and  on  that  company  alone,  an  attorney  who  claims  to 
have  had  authority  to  appear  for  either  or  all  of  the  three  cor- 
porations above  named,  appeared  in  the  case,  and,  without 
raising  any  question  as  to  the  style  by  which  the  defendant 
was  sued,  or  as  to  which  of  said  corporations  was  really  in 
court,  filed  a  plea  of  not  guilty  and  represented  the  defend- 
ant at  three  trials  of  the  cause  before  the  amendment  waa 
made.  As  nothing  appears  to  the  contrary,  he  must  be  pre- 
sumed to  have  appeared  and  defended  for  the  one  of  his 
clients  which  had  been  sued,  and  such  presumption  is  strongly 
corroborated  by  the  testimony  of  said  attorney  above  referred 
to,  that,  being  in  the  employ  of  all  of  said  corporations,  he 
deemed  it  his  duty  to  appear  and  defend  the  suit,  and  if  it 
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turned  out  to  be  a  suit  against  the  Pennsylvania   Company, 
to  defend  it  under  his  retainer  by  that  company. 

On  consideration  of  all  the  evidence  we  are  eatisfled  with 
the  verdict.  We  find  no  substantial  error  in  the  instructions 
to  the  jury.  There  being  no  error  in  the  recoid,  the  judg- 
ment will  be  affirmed. 

Judgment  affii^med. 


Seth  F.  Hanchett 

V. 

Charles  Williams. 


Trorer  against  Sheriff—Demand — Appeal  from  Justice — Insufficiency 
cf  Transcript — Waiver  o^  Objection. 

1.  Where  an  officer  levies  on  the  proods  of  one  person  nnder  an  execu- 
tion against  another,  and  sells  them,  he  is  liable  in  an  action  of  trover. 
Proof  of  the  sale  makes  out  the  conversion,  no  demand  being  necessary. 

2.  Upon  appeal  from  a  Justice,  if  the  parties  appear  and  go  to  trial  in 
the  Circuit  Court  on  the  merits  without  objection,  the  court  will  have  juris- 
diction although  there  is  no  transcript. 

[Opinion  filed  November  23,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  6.  Kogers,  Judge,  presiding. 

An  action  of  replevin  was  commenced  by  appellee  against 
appellant  in  Justice  Court,  and  the  goods  not  being  found,  the 
writ  stood  as  a  summons  in  trover.  Judgment  was  entered 
against  the  api:)ellant  by  the  Justice.  An  appeal  was  perfected 
to  the  Circuit  Court  where  the  case  was  submitted  to  the  court 
for  trial  without  a  jury,  and  there  was  a  finding  and  judgment 
against  a]>pellant  for  $150,  to  review  which  judgment  this 
appeal  is  brought. 

The  evidence  tended  to  show  that  appellee  had  four  bar- 
rels of  wine,  in  all  about  220  gallons,  in  the  store  of  a  liquor 
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dealer,  named  Ilowe.  Howe  had  requested  appellee  to  take 
it  away  as  he  could  not  sell  it,  but  appellee  failed  to  do  so,  and 
it  remained  in  Howe's  store  at  the  time  appellant,  as  Sheriff, 
took  possession  of  the  same  and  the  stock  of  liquors  therein, 
by  virtue  of  an  execution  against  Howe.  Appellant  demanded 
tlie  four  casks  of  wine  from  Matson,  appellant's  chief  deputy, 
and  was  told  by  him  that  ho  had  better  bring  a  replevin  suit 
to  establish  his  title. 

The  four  casks  of  wine  were  in  the  store  when  the  Sheriff 
took  possession  and  remained  there  after  he  took  possession. 
The  levy  was  upon  and  included  everything  contained  in  the 
basement  and  store  known  as  206  East  Jackson  Street,  and  the 
testimony  of  tlie  deputy  Sheriff  shows  that  all  the  goods 
levied  on  by  him  were  sold  and  the  proceeds  turned  over  to 
the  plaintiff  in  the  execution. 

Messrs.  Moses  &  Newman,  for  appellant. 

Messrs.  Kraus,  Mayer  &  Bracketi,  for  appellee. 

MoRAN,  P.  J.  The  court  found  that  the  four  barrels  or 
casks  of  wine  belongino^  to  the  plaintiff  were  in  the  store  of 
Howe,  and  levied  upon  by  the  Sheriff  as  the  goods  of  Howe, 
and  were  sold  by  the  Sheriff  and  the  proceeds  paid  over  on 
the  execution.  This  finding  is  plainly  supported  by  the  evi- 
dence but  it  is  contended  by  appellant's  counsel  that  there 
could  be  no  recovery  against  the  Sheriff  in  trover  because 
there  was  no  demand  made  upon  him  by  appellee  for  the 
goods. 

Demand  and  refusal  are  only  evidence  of  conversion  in  an 
action  of  trover,  and  if  it  is  shown  by  the  evidence  that  the 
goods  for  which  recovery  is  sought  were  sold  or  otherwise 
disposed  of  by  the  person  who  had  the  possession  of  thcni, 
then  the  conversion  is  proven  and  it  is  unnecessary  to  prove 
a  demand.  Howitt  v.  Estelle,  92  111.  218;  Kime  v.  Dale,  14 
111.  App.  308.  An  officer  who  levies  on  the  goods  of  one 
person  under  an  execution  against  another  and  sells  them  or 
loses   them,  is  liable  in  an  action  of  trover,  and  no  demand  is 
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necessary,  as  proof  of  the  sale  or  loss  makes  out  the  conver- 
sion. Duncan  v.  Stone,  45  Vt.  118;  Kobinson  v.  McDonald, 
2  Geo.  116;  Burgin  v.  Burgin,  1  Ired.  453. 

As  no  demand  was  necessary  under  the  evidence,  it  is  not 
worth  while  to  consider  whether  the  demand  upon  the 
deputy,  Matson,  would  constitute  a  good  demand  upon  the 
Sheriflf. 

As  the  appellant  appeared  and  went  to  trial  in  the  Circuit 
Court,  he  can  not  be  heard  now  to  object  to  the  insufficiency 
of  the  transcript.  Where  the  parties  appear  and  try  the  case 
in  the  Circuit  Court  upon  its  nierit<5,  without  objection,  the 
court  will  have  jurisdiction  without  a  transcript,  and  the  evi- 
dence will  be  looked  into  to  see  what  the  demand  was  and 
what  the  defense. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judginerit  affirmed. 


Singer,  Nimick  &  Company,  Limited,  et  al., 

V. 

Henry  T.  Steele. 

Attorney  and  CUent — Bill  for  Accounting— Collection  of  Accounts — 
Agency — Value  of  Services — Special  Agreement — Practice, 

Upon  a  bill,  aisrainst  an  attorney,  for  an  accounting,  it  is  held:  That  the 
decree  dismissing  the  bill  for  want  of  equity  was  warranted  by  the  evi- 
dence; that  it  was  entirely  proper  for  the  defendant  to  employ  his  law  piirt- 
ner  to  collect  certain  claims  belonging  to  the  complainant;  that  the  failure 
of  the  defendant  to  preserve  a  memorandum  from  which  he  could  give  a  de- 
tailed account  of  said  claims  upon  demand,  was  not  such  negligence  as  should 
render  him  liable  to  account  on  the  basis  of  a  wilful  default;  that  he  was 
only  chargeable  with  the  actual  amount  collected  by  him  or  his  agent;  that 
he  was  properly  allowed  credit  for  the  reasonable  value  of  the  service's  ren- 
dered by  him  or  his  ag^nt  in  collecting  or  attempting  to  collect  said  claims, 
their  collection  not  being  within  a  certain  special  agreement  to  collect  and 
remit  the  proceeds  of  certain  notes,  in  lieu  of  which  they  were  taken;  and 
that,  if  the  evidence  did  not  fairly  warrant  the  finding  of  the  master  as  to 
the  value  of  said  services,  the  appellant  could  not  first  raise  the  objection 
here. 
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[Opiniou  filed  November  23,  1887.]' 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Henry  M.  Shepaed,  Judge,  presiding. 

Messrs.  Gardner,  MoFadon  &  Gardner,  for  appellants. 

Mr.  John  McGaffey,  for  appellee. 

Bailey,  J.  This  was  a  bill  in  chancery,  brought  by  Singer, 
Nimick  &  Company,  Limited,  a  corporation,  against  Henry  T. 
Steele,  for  an  accounting.  For  some  fifteen  years  prior  to 
February,  1878,  the  defendant  had  been  the  attorney  at  Chi- 
cago of  the  firm  of  Singer,  Nimick  &  Company,  of  Pittsburg, 
Pennsylvania.  About  that  date  said  firm  placed  in  his  hands, 
for  collection  or  settlement,  a  claim  in  their  favor  against 
N.  S.  Bouton,  of  Chicago,  amounting  to  $15,720.  After  con- 
siderable negotiation,  the  defendant  effected  a  settlement  of 
said  claim  by  taking  certain  real  estate  in  Illinois,  Kansas  and 
Nebraska,  valued  at  $7,500,  about  $1,120  in  money, and  about 
$7,100  in  seven  notes  of  the  Chicago  Plow  Comj^any,  a  cor- 
poration then  in  good  credit.  Of  said  notes,  six  were  for 
$1,000  each,  maturing  respectively  on  the  first  day  of  April, 
Jime,  August,  October  and  December,  1878,  and  February  1, 
1879.  The  seventh  note  was  for  $1,097.32,  maturing  April  1, 
1879.  As  a  part  of  the  settlement  it  was  agreed  between  the 
defendant  and  the  plow  company  that  said  company  might 
tak©  up  said  notes,  or  any  of  them,  at  any  time  before  maturity, 
by  substituting  in  their  place  notes  of  said  company's  custom- 
ers for  like  amount  and  maturing  within  the  same  time.  For 
convenience  in  making  the  collection  or  exchange,  said  notes 
were  drawn  payable  to  the  defendant.  Said  settlement  was 
reported  by  him  to  Singer,  Nimick  &  Company,  and  by  them 
approved. 

In  a  letter  written  by  the  defendant  to  Singer,  Nimick  <fe 
Company,  nnder  date  of  February  25,  1878,  communicating 
to  them  certain  matters  connected  with  the  settlement,  he  ex- 
pressed the  opinion  that  every  dollar  was  secured,  and  asked 
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permission  to  retain  $321.08  of  the  cash  payment  then  in  his 
hands  on  account  of  fees,  saying:  "No  further  charge  or 
claim  for  services  will  be  made  for  attending  to  the  collection 
and  remittance  of  the  proceeds."  In  another  letter,  dated 
March  29,  1878,  he  wrote:  "Hitherto  I  have  made  no  men- 
tion of  fees  and  charges  for  services  in  the  settlement  of  the 
N.  S.  Bouton  claim,  except  the  retaining  of  the  ?321.98  ca^h 
on  settlement  to  apply  on  same,  as  advised  in  mine  of  25th  ult. 
In  this  matter,  inasmuch  as  no  further  charge  is  to  be  made 
for  collecting  and  remitting  as  the  paper  falls  due,  it  has 
seemed  to  me  that  the  sum  of  $500  would  be  a  fair  and  a 
proper  charge  in  full  for  fees  and  services  in  this  case,  and  if 
upon  the  coming  settlement  of  the  Chebanse  purchase  you 
will  allow  me  to  retain  the  balance  on  making  remittance,  it 
will  be  very  acceptable,  being  $178." 

Under  the  ari'angement  with  the  plow  company,  two  of  the 
notes,  the  first  and  seventh,  were  surrendered  to  said  company 
in  exchange  for  notes  made  bv  various  of  its  customers,  and 
said  notes,  with  the  excef)tion  of  a  small  amount,  were  col- 
lected and  remitted  by  the  defendant.  The  second  note  not 
being  paid  at  maturity,  the  defendant  induced  the  plow  com- 
pany to  turn  over  to  him  as  collateral  four  notes,  of  whicli  he 
collected  one  and  compromised  the  other  three,  and  remitted 
the  proceeds  to  Singer,  Nimick  &  Company.  The  total 
amount  thus  collected  and  remitted  by  the  defendant  was  about 
$2,850.  The  remaining  notes  were  not  collected,  so  that  tliere 
remained  uncollected  a  small  balance  of  the  second  note  and 
the  four  remaining  notes  of  $1,000  each. 

Some  time  during  the  year  1878  the  defendant  entered  into 
a  copartnership  with  J.  Blackburn  Jones,  a  member  of  the 
Chicago  bar,  which  partnership  continued  until  1882.  In  the 
summer  of  1878,  and  after  the  formation  of  said  partnership. 
Singer,  Nimick  <fe  Company  employed  Jones,  at  a  time 
when  the  defendant  was  temporarily  absent  from  Chicago,  to 
go  to  Kansas  to  examine  some  lands  for  them,  but  in  all  sub- 
sequent matters  they  seem  to  have  refused  to  recognize  Jones 
as  their  attorney,  and  to  have  insisted  upon  looking  to  the  de- 
fendant alone  for  the  transaction  of  all  business  connected  with 
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the  plow  company  notes.  On  tlie  3d  day  of  February,  1879, 
the  plow  com})any  being  badly  pressed  by  its  creditors,  and 
being  in  a  failing  condition,  the  defendant  induced  said  com- 
pany to  turn  over  to  him  such  assets  as  they  had  in  the  form 
of  choses  in  action  and  claims  against  various  parties,  for  the 
benefit  of  Singer,  Nimick  &  Com])any.  There  is  a  dispute  as 
to  whether  these  assets  were  turned  over  to  the  defendant  by 
the  plow  company  in. payment  of  or  as  collateral  to  its  said 
notes,  but  the  court  found  that  they  were  turned  over  to  him 
as  collateral  and  not  as  payment,  and  the  evidence  tends  to 
support  such  iSnding.  Said  claims  aggregated  a  large  amount 
and  were  supposed  to  be  sufficient  to  pay  the  entire  indebted- 
ness. A  schedule  of  said  claims  was  made  out  and  delivered 
to  the  defendant,  and  an  assignment  thereof  executed  to  the 
firm  of  Steele  &  Jones. 

Tlie  task  of  looking  up  and  collecting  the  claims  thus 
assigned  was  committed  by  the  defendant  entirely  to  Jones, 
and  he  immediately  started  on  a  trip  through  several  of  the 
western  States,  visiting  the  debtors  so  far  as  he  could  find 
them  and  addressing  those  whom  he  failed  to  see,  by  letter, 
being  absent  on  such  trip  one  week.  Some  months  later  he 
made  another  similar  trip,  the  expenses  of  both  trips  being 
paid  by  the  defendant.  A  large  portion  of  said  claims  proved 
to  be  uncollectible,  only  about  $730  in  all  being  collected.  It 
isclainjed  that  the  assignment  of  said  claims  was  obtained  by 
the  defendant  wliolly  without  the  knowledge  or  consent  of 
Singer,  Nimick  &  Company,  and  that  the  efforts  made  by  the 
defendant,  through  his  partner,  Jones,  to  collect  said  claims, 
was  without  their  knowledge,  procurement  or  approval. 
Whether  tliis  be  so  or  not,  it  does  not  appear  that  they  in 
any  way  disaflSrmed  the  defendant's  act  in  obtaining  said 
assignment  when  they  learned  of  it,  but  on  the  contrary,  it 
appeai-s  that  they  frequently  demanded  of  the  defendant  an 
account  of  the  money  collected,  and  in  the  bill  the  complain- 
ants claim  the  benefit  of  the  assignment,  and  pray  that  the 
defendant  be  required  to  account  for  the  moneys  so  collected. 

In  July,  1881,  Singer,  Nimick  &  Company  became  incor- 
porated  under   the   name   of   Singer,  Nimick  &   Company, 
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Limited,  and  assigned  to  said  corporation  tlieir  claim  against 
the  defendant.  The  agent  of  the  firm  before  the  incorpora- 
tion, and  the  agent  of  the  company  afterward,  on  several 
occasions,  applied  to  the  defendant  for  a  statement  of  tlie  claims 
assigned  as  aforesaid,  but  as  the  schedule  of  said  claims  had 
been  placed  in  Jones'  custody,  together  with  all  other  memo- 
randa connected  with  the  matter,  the  defendant  referred  the 
agent  to  him  for  information,  but  said  agent  refused  to  see 
Jones,  but  domanded  an  account  of  the  defendant,  who  per- 
sonally had  nothing  to  do  with  said  claims  and  knew  nothing 
of  the  details  in  respect  to  them. 

The  cause  being  heard  on  pleadings  and  proofs,  the  court 
found  that  the  defendant  was  liable  to  account  to  the  com- 
plainants for  the  moneys  collected  on  said  claims,  and  that  he 
was  entitled  to  credit  for  the  reasonable  value  of  Jones'  ser- 
vices in  collecting  and  attempting  to  collect  the  same.  The 
cause  was  thereupon  referred  to  the  master  to  state  the  account 
between  the  parties  upon  the  principles  thus  laid  down,  and 
the  master,  in  stating  the  account,  charged  the  defendant  with 
the  sum  of  $730,  the  amount  of  the  moneys  collected,  and 
found  the  value  of  Jones'  services  to  be  $1,400,  thus  leaving 
a  balance,  in  the  defendant's  favor,  of  $670.  Said  report  of  the 
master  was  confirmed  by  the  court,  but  as  the  defendant  had 
filed  no  cross-bill,  the  court  refused  to  render  a  decree  in  his 
favor  for  said  balance  thus  appearing  to  be  due  him,  but  dis- 
missed the  bill  at  the  complainants'  costs  for  want  of  equity. 

Without  attempting  to  notice  in  detail  the  numerous  criti- 
cisms of  appellant's  counsel  upon  both  the  interlocutory  and 
final  decrees,  we  are  of  the  opinion  that  the  decree  is  fully- 
warranted  by  the  evidence.  It  was  entirely  proper,  so  far  as 
we  can  see,  for  the  defendant  to  employ  Jones,  his  partner,  to 
collect  the  claims  turned  over  by  the  plow  company.  It  is  not 
pretended  that  Jones  was  not  a  lawyer  of  standing  and  ability, 
or  that  he  was  not  entirely  competent  to  perform  the  duties 
growing  out  of  such  employment,  and  it  is  not  shown  that  he 
was  not  faithful  and  diligent  in  their  performance.  That  he 
was  not  more  successful  was  doubtless  owing  to  the  character 
of  the  claims' given  him  for  collection.     Tlie  evidence  shows 
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that  all  tlie  moneys  collected  by  Jones  were  accounted  for,  and 
that  the  defendant  had  in  his  hands  at  the  hearing,  ready  to  be 
delivered  to  the  complainants,  all  of  said  claims  not  collected. 

The  contention  of  the  complainants  seems  to  be,  that  by  giv- 
ing over  the  entire  charge  of  the  collection  of  said  claims  to 
another  and  keeping  in  his  hands  no  memorandum  from  which 
he  conld  give  to  the  complainants,  whenever  they  saw  fit  to 
call  for  it,  a  detailed  account  of  the  nature,  description  and 
condition  of  said  claims,  the  defendant  was  guilty  of  such 
negligence  as  should  render  him  liable  to  account  on  the  basis 
of  wilful  default,  that  is,  to  be  held  liable  to  account  for  all 
such  claims  as  he  might  not  be  able  to  show  on  the  accounting 
could  not  have  been  collected  by  the  exercise  of  ordinary  dili- 
gence. Without  attempting  to  define  or  classify  the  cases 
where  an  accounting  party  may  be  charged  on  the  basis  of  wil- 
ful default,  it  seems  very  clear  that  there  are  no  facts  shown 
here  which  can  invoke  an  application  of  the  principles  which 
govern  cases  of  that  character.  No  such  consequences  can  fol- 
low from  the  employment  of  another  to  collect  the  claims,  so 
long  at  least  as  the  agent  employed  was  competent  and  per- 
foi-med  the  duties  of  his  agency  with  faith  fulness  and  diligence. 
Nor  does  the  fact  that  the  defendant  placed  in  his  agent's  hands 
all  his  memoranda  in  relation  to  the  claims  to  be  collected, 
make  out  a  case  of  wilful  default,  especially  as  it  is  not  shown 
that  any  prejudice  resulted  therefrom  to  the  complainants. 
But  even  if  this  were  otherwise,  the  bill  is  not  framed  upon  the 
tlieory  of  a  wilful  default,  and  where  that  is  the  case,  only 
ordinary  relief  can  be  given.  We  see  no  ground  for  charging 
the  defendant  anything  beyond  the  actual  amount  of  the 
moneys  collected  by  him  or  his  agent. 

Was  the  defendant  entitled  to  credit  for  the  reasonable  value 
of  the  services  rendered  by  him  or  his  agent  in  collecting  or 
attempting  to  collect  said  claims  ?  The  only  gi'ound  upon  which 
it  is  suggested  that  he  should  have  rendered  such  services  with- 
out charge  is,  that  at  the  time  of  settling  the  Bouton  claim  and 
taking  the  plow  company's  notes,  the  defendant  charged  $500 
for  his  services  and  agreed  that  there  should  be  no  further 
charge  for  collecting  and  remitting  as  said  notes  should  fall 
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due.  At  the  time  that  agreement  was  made,  the  plow  com- 
pany was  in  good  credit  and  solvent,  and  we  may  fairly  conclude 
that  the  parties  expected  the  notes  to  be  ])aid  by  the  maker  at 
maturity,  and  that  it  was  not  within  their  contemplation  that 
there  should  be  any  litigation  in  the  premises.  The  collection 
and  remittance  stipulated  for,  it  would  seem,  were  the  collection 
by  mere  presentment  at  maturity,  and  the  remittance  of  the 
money  as  it  should  be  thus  paid.  But  however  that  may  be, 
the  agreement  to  collect  the  plow  company  notes  without 
charge  did  not  embrace  within  its  terms  the  collection  without 
charge  of  claims  against  a  ojreut  number  of  parties  scattered 
over  a  number  of  States,  which  the  plow  company  might  turn 
out  as  collateral  to  its  notes.  That  service  was  clearly  beyond 
and  additional  to  what  the  contract  called  for. 

We  can  not  say  that  the  amount,  found  by  the  master  to  bo 
due  the  defendant  for  services,  is  too  large.  The  evidence 
fairly  warrants  said  finding,  and  besides,  we  are  unable  to 
ascertain  from  the  record  that  the  complainant  filed  any  excej)- 
tions  to  the  master's  report  challenging  the  amount  of  credits 
allowed  to  the  defendant.  Having  failed  to  except  below,  he 
can  not  be  permitted  to  do  so  here.  But  if  we  were  inclined 
to  think  that  the  master's  estimate  was  too  large,  or  that  he 
had  included  items  of  services  which  should  have  been  rejected, 
it  would  not  follow  that  the  decree  is  erroneous.  The  balance 
of  $670  found  due  him  has  not  been  given  him  by  the  decree, 
and  the  reduction  of  the  master's  finding  by  that  sum  elimi- 
nates all  errors  in  that  respect,  which,  under  the  evidence,  can 
possibly  be  claimed. 

"We  find  no  substantial  error  in  the  record.  The  decree  will 
therefore  be  affirmed. 

Decree  ajirmed. 
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Joshua  Emery 

V. 

Mary  Ginnan. 

Malicious  Prosecution — Malicious  Use  and  Abuse  of  Process — Distinction 
— Tenn — Motion  of  Original  Proceeding — Probable  Cause — Compromise  or 
Settlement — Waiver — Estoppel — Instructions, 

1.  There  is  a  distinction  between  an  action  for  a  malicious  abuse  and  a 
malicious  use  of  civil  process,  such  distinction  having  reference  to  the  ter- 
mination of  the  action  in  which  the  process  issued. 

2.  Where  there  is  a  just  claim  in  suit,  and  civil  process  is  maliciously 
used  to  arrest  the  defendant,  in  order  to  recover  for  such  malicious  u?e  of 
leffal  process,  it  is  necessary  to  prove  that  it  was  malicious  and  without 
probable  cause  and  that  the  suit  or  proceeding  was  finally  determined  be- 
fore action  was  brought  for  the  injury. 

3.  The  termination  of  the  suit  or  proceeding  must  be  such  as  does  not 
admit  a  reasonable  cause  for  prosecution.  A  termination  by  compromise  or 
settlement  between  the  parties  is  such  an  admission  of  probable  cause  by  the 
defendant  as  will  estop  him  from  its  subsequent  denial. 

4.  In  the  case  presented,  it  is  held:  That  an  instruction,  which  attempts 
to  enumerate  all  the  elements  necessary  to  susbiin  plaintiff's  cause  of  action, 
is  fatally  defective,  because  it  ignores  and  excludes  from  the  consideration 
of  the  jury  certain  evidence  tending  to  show  a  dismissal  of  the  original  pro- 
ceeding as  the  result  of  a  settlement  between  the  parties;  and  that  another 
instruction  was  improperly  amended  by  the  court  so  as  to  make  one  part 
conflict  with  the  other. 

[Opinion  filed  ISTovember  23,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County^  tLo 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

The  declaration  in  this  action  was  for  maliciously,  and  with- 
out probable  cause  and  by  means  of  a  false  affidavit,  procuring 
a  writ  of  capias  to  be  issued  by  Justice  of  the  Peace,  and  the 
plaintiff  to  be  arrested  by  a  Constable,  and  while  so  under 
arrest  by  threats  and  imprisonment,  extorting  from  plaintiff's 
possession  a  certain  warehouse  receipt  for  certain  goods,  and 
wrongfully   compelling   plaintiflE  to  indorse  said  warehouse 
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receipt  to  the  defendants,  by  means  whereof  defendants  obtained 
and  took  possession  of  certain  goods  of  plaintiff  of  the  vaUie 
of  1285. 

That  thereupon  said  Constable,  at  the  instance  of  defend- 
ants, discharged  and  set  at  liberty  the  plaintiff,  and  afterward 
procured  said  writ  of  capias,  and  the  suit  in  which  the  same 
was  issued,  to  be  dismissed  at  their  costs.  The  affidavit,  which 
was  alleged  to  be  false,  was  as  follows: 

State  of  Illinois  ) 
County  of  Cook,  j 

Joshua  Emery,  being  first  duly  sworn, 
says  that  he  is  about,  on  behalf  of  John  J.  Henry,  George  E. 
Hatch  and  himself,  composing  the  firm  of  Henry,  Hatch  & 
Emery,  of  Chicago,  Cook  County,  Illinois,  to  commence  an 
action  of  assumpsit  before  D.  J.  Lyon,  Esq.,  Justice  of  the 
Peace  in  and  for  said  Cook  County,  against  Mrs.  J.  L.  Ginnan 
of  said  county;  that  the  said  Mrs,  J.  L.  Ginnan  is  justly 
indebted  to  said  Henry,  Hatch  &  Emery,  composed  as  afore- 
said, in  the  sum  of  $184.25,  for  boots  and  shoes  heretofore 
sold  by  said  Henry,  Hatch  &  Emery  to  said  Ginnan ;  that  hereto- 
fore, to-wit,  on  the  26th  day  of  May,  1884,  said  Ginnan  was 
running  a  store  at  No.  Ill  Blue  Island  Avenue,  in  said 
City  of  Chicago,  and  had  therein  a  large  stock  of  boots  and 
shoes  of  large  value,  a  portion  of  which  was  the  same  projv 
erty  so  sold  to  her  as  above  set  forth ;  that  on  the  said  last 
mentioned  date  said  Ginnan  secretly  removed  said  stock  of 
goods  to  some  place  unknown  to  this  affiant,  and  that  the  agents 
of  said  affiant  had  made  diligent  search  for  the  same,  but  had 
beeti  unable  to  find  them.  Affiant  further  states  that  said 
Ginnan  has  removed  her  residence  to  a  house  on  School  Street 
in  said  city,  and  that  the  clerk  of  affiant  has  called  there  and 
made  effort  to  see  said  Ginnan,  but  she  has  concealed  herself 
and  refused  to  respond  to  requests  to  see  her  in  reference  to 
said  account,  as  affiant  is  informed  and  believes.  And  affiant 
btates  that  said  Ginnan  has  concealed,  removed,  assigned  and 
disposed  of  her  said  property  with  intent  to  defraud  said  firm 
and  her  other  creditors.  And  this  affiant  further  states  that 
he  fully  believes  the  benefit  of  whatever  judgment  said  Henry, 
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Hatch  &  Emery  may  obtain  in  this  behalf,  will  be  in  danger 
of  being  lost  unless  said  Ginnan  be  held  to  bail. 

(Signed)     Joshua  Emery. 

It  was  admitted  on  the  trial  by  plaintiff  that  at  the  time  of 
the  commencement  of  the  suit  before  the  Justice  she  was  in- 
debted to  the  plaintiffs  in  said  snit  in  about  the  sura  of  $85,  as 
near  as  she  could  tell,  but  she  denied  that  she  had  in  any 
manner  concealed  herself  or  i*emoved  or  concealed  her  goods 
with  intent  to  defraud  said  firm. 

Defendants  offered  evidence  tending  to  show  that  after 
she  was  arrested  on  the  capias  by  the  Constable,  she  requested 
to  be  taken  to  the  store  of  defendants,  and  that  when  brought 
there  the  Constable  said  to  defendants  in  her  presence  that 
she  wanted  to  settle  with  them;  that  thereupon  there  were  some 
negotiations,  and  she  presented  a  warehouse  receipt  and  said 
it  was  all  she  had  to  show;  that  she  had  borrowed  $50  on  the 
goods;  that  thereupon  plaintiff  and  a  Mr.  DuflSeld,  the  clerk  of 
defendants,  and  the  Constable,  went  with  plaintiff  to  the  ware- 
house where  the  goods  were  stored,  and  that  Duffield,  acting 
for  defendants,  said  that  to  avoid  all  trouble  they  would  pay 
the  money  that  had  been  borrowed  on  the  goods,  and  take  the 
goods  if  she  would  turn  them  over.  That  thereupon  plaintiff 
signed  the  book  and  authorized  the  warehouseman  to  deliver 
the  goods  to  defendants,  and  then  plaintiff  went  home. 
Plaintiff  claimed  .  she  did  not  settle,  but  turned  over  the 
goods  to  defendants,  and  expected  that  when  they  sold  them 
they  would  give  her  some  account  of  them. 

Defendants  claimed  they  took  the  goods  in  settlement  of  the 
claim  for  which  they  had  brought  snit,  and  after  the  settle- 
ment dismissed  the  cuit,  and  that  the  goods  were  not  of  sufl5- 
cient  value  to  pay  the  amount  of  their  bill  against  plaintiff. 
There  was  a  verdict  and  judgment  against  defendants  for 
$1,500. 

Messrs.  Wetglet,  Bulklet  &  Gray,  for  appellant. 

The  plaintiff  must  prove  both  a  want  of  probable  cause  and 
malice  to  recover;  and  if  the  defendant  shows  either  probable 
cause  or  good  faith,  tie  action  will  not  lie.    Jacks  v.  Stim- 
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Bon,  13  III.  701;  Barrett  v.  Spaids,  70  III.  40S;  Leidig  v. 
Kawson,  1  Scam.  27:2;  S[)Iane  v.  Byrne,  9  111.  App.  392;  Com- 
niieky  v.  Breen,  7  111.  App.  369. 

The  plaintiflF  has  admitted  that  there  was  probaWe  cause  by 
settling  the  demand.  Cooley  on  Torts,  186;  Ilurd  v.  Shaw. 
20  111.  354;  Barrett  v.  Spaids,  70  111.  4(^)8;  Sartwell  v.  Parker. 
5  N.  E.  Rep.  807;  Jones  v.  Given,  Gill>ert's  Cases,  185;  Clark 
V.  Everett,  2  Grant,   416;  Mayer  v.  Walker,  64  Pa.  St  2S7. 

Messrs.  George  W.  Brandt  and  Eli  B.  Felsenthal,  for 
appellee. 

MoRAN,  P.  J.  There  is  a  distinction  recognized  and  estab- 
lished by  the  authorities  between  an  action  for  a  malicious 
abuse  of  legal  process,  and  a  malicious  use  of  legal  process. 

Where  the  action  is  for  abuse  of  process  it  is  not  necessary 
to  prove  that  the  action  in  which  the  process  issued  has  been 
determined,  or  to  aver  that  it  was  sued  out  without  reasonable 
or  probable  cause.     Granger  v.  Hill,  4  Bing.  (N.  C.)  212. 

But  where  there  is  just  claim  in  suit,  and  civil  process  is 
maliciously  used  to  arrest  the  defendant  when  no  probable 
cause  for  such  arrest  exists,  it  is  necessary  in  order  to  recover 
for  such  malicious  use  of  legal  process  to  prove  that  it  was 
malicious  and  without  probable  cause,  and  also  that  the  suit 
or  proceeding  was  finally  determined  before  action  brought 
for  the  injury.     Mayer  v.  Walter,  64  Pa.  St.  283. 

This  case,  while  it  is  called  by  apj)ellee's  counsel  an  action 
for  abuse  of  legal  process,  is  in  the  frame  of  the  declaration, 
and  in  the  theory  on  which  it  was  tried  in  the  court  below, 
an  action  for  malicious  use  of  civil  pi-ocess.  Appellee  alleged 
in  her  declaration  and  sought  to  prove  on  the  trial,  that  the 
capids  was  sued  out  maliciously  and  without  probable  cause, 
and  that  the  prosecution  was  terminabed  before  she  commenced 
this  action. 

To  establish  that  the  prosecution  was  so  legally  terminated 
as  to  permit  the  maintenance  of  this  action,  it  was  not  neces- 
sary for  appellee  to  show  that  the  merits  had  been  determined 
in  her  favor;  it  was  sufficient  to  show  the  voluntary  dismissal 
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or  abandonment  of  the  prosecution  by  plaintiff  in  the  action  or 
proceeding.  But  wheie  the  proceeding  is  dismissed  or  aban- 
doned by  the  procurement  of  the  pa"ty  prosecuted  by  settle- 
ment or  compromise  with  the  prosecutor  or  ])laintiff  in  the 
action,  it  is  not,  it  seems,  such  a  termination  of  the  proceeding 
as  that  a  suit  for  malicious  prosecution  can  be  maintained. 

The  termination  must  be  such  as  does  not  admit  a  reasona- 
ble cause  for  prosecution.  If  the  prosecution  should  end  with 
a  judgment  adverse  to  the  party  prosecuted  crimmally,  or 
aiTested  in  a  civil  suit,  it  would  establish  not  only  that  there 
was  probable  cause  but  tliat  there  was  actual  cause  for  the 
proceeding,  and  where  the  termination  of  the  case  is  brought 
about  by  a  compromise  or  settling  between  the  parties,  under- 
Btandingly  entered  into,  it  is  such  an  admission  that  there  was 
probable  cause  that  the  plaintiff  can  not  afterward  retract  it 
and  try  the  question,  which  by  settling  he  waived. 

"  If  he  settled  the  demand  understandingly  and  voluntarily, 
he  is  estopped  from  denying  that  the  defendant  had  probable 
cause  for  bringing  the  suit.  If  he  would  contest  tlie  claim, 
he  should  have  protested  against  his  liability.  If  a  party  is 
silent  when  self-interest  commands  him  to  speak,  he  will  not 
be  permitted  to  speak  when  public  policy  commands  him  to 
keep  silent."     Morton  v.  Young,  55  Me.  27. 

So  in  McCormick  V.  Sisson,  7  Cow.  715,  where  the  plaintiff 
had  been  arrested  on  a  charge  of  theft  but  during  the  examina- 
tion before  the  Justice  the  matter  was  settled  and  tlie  pro- 
ceeding was  dropped,  the  court  held  that  the  proceeding, 
having  ended  in  consequence  of  a  settlement  and  not  by  an 
acquittal,  was  fatal  to  the  action  for  malicious  prosecution. 
And  in  Clark  v.  Everett,  2  Grant's  Cases,  416,  where  one  was 
arrested  on  a  debt  not  due  but  compromised  the  matter  and 
l^aid  the  money,  and  was  discharged  from  the  debt  and  the 
action,  it  was  held  that  he  was  precluded  from  maintaining  an 
action  for  maliciously  bringing  the  suit  before  the  debt  was 
due.  Judge  Cooley  in  his  work  on  Torts,  18G,  in  discussing 
what  is  an  end  of  the  proceeding,  says:  *'It  is  not  enough 
that  the  parties  in  a  case  which  they  might  lawfully  settle, 
have  effected  a  compromise  and  thereby  terminated  it." 
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This  is  substantially  the  view  taken  in  every  case  we  have 
been  able  to  find  where  the  question  has  been  presented- 
Ilamilburg  v.  Shepard,  119  Mass.  30;  Marks  v.  Gray,  42  Me. 
86 ;  Eounds  v.  Humes,  7  E.  I.  535 ;  Brown  v.  Randall,  36 
Conn.  56 ;  Sartwell  v.  Parker,  14:1  Mass.  405. 

There  was  in  this  case  a  conflict  of  evidence  on  the  ques- 
tion as  to  whether  there  was  a  settlement  between  plaintiflE 
and  defendants.  Plaintiff's  contention  was  that  her  goods 
were  extorted  from  her  by  threats  and  duress,  and  that  she 
did  not  settle,  and  defendants  introduced  evidence  to  show 
that  there  was  a  settlement  and  that  the  goods  were  turned 
over  by  plaintiff  to  them  in  ])ayment  of  the  debt,  and  there- 
upon plaintiff  was  discharged  from  arrest  and  the  suit  against 
her  dismissed.  In  this  condition  of  the  evidence  the  court 
gave  to  the  jury  at  the  instance  of  plaintiff  the  following 
instruction: 

"  Third.  If  the  jury  believe  from  the  evidence  that  the 
defendant  maliciously  and  without  probable  cause  procured 
the  plaintiff  to  be  arrested  and  treated  as  charged  in  the 
declaration,  and  that  the  suit  in  which  said  plaintiff  was 
arrested  was  dismissed,  and  the  prosecution  against  the 
plaintiff  ended  before  this  suit  was  brought,  then  the  jury  are 
instructed  that  they  should  find  tlie  defendant  guilty,  and 
assess  the  plaintiff's  damages,  and  in  such  case  the  jury  may 
give  exemplary  damages,  and  such  as  under  all  the  circum- 
stances ap})earing  in  evidence,  the  jury  shall  deem  just." 

This  instruction  attempts  to  enumerate  all  the  elements 
nece:isary  to  sustain  plaintiff's  cause  of  action.  It  purports  to 
cover  the  whole  case,  yet  it  ignores  and  excludes, from  the 
consideration  of  the  jury  the  evidence  tending  to  show  that 
the  prosecution  was  dismissed  because  of  the  settlement 
between  the  parties.  It  was  for  the  jury  to  determine 
whether  the  dismissal  of  the  proceeding  was  brought  about 
by  a  compromise  or  settlement  between  the  parties,  and  it  was 
error  to  instruct  them  that  if  they  found  the  suit  against  plaint- 
iff was  dismissed  and  the  prosecution  ended  before  this  suit  was 
brought,  they  might  find  defendants  guilty.  The  instruction 
would  be  correct  if  there  was  no  evidence  to  show  that  the 
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suit  was  settled,  but  there  being  evidence  before  the  jury 
tending  to  prove  a  fact  having  an  important  bearing  on  the 
.  law  of  the  case,  the  instruction  was  partial  and  incomplete 
without  a  hypothesis  negativing  the  conclusion  which  such 
evidence  tended  to  establish.  Chicago  Packing  &  Provision 
Co.  V.  Tilton,  87  111.  547. 

The  court  modified  one  of  defendants'  instructions  so  that 
as  given  to  the  jury  it  read  as  follows,  the  modification  by  the 
court  being  in  italics: 

"The  court  instructs  the  jury,  that  the  plaintiff  having  dis- 
missed her  count  in  the  declaration  for  conspiracy,  the  only 
issue  remaining  is  that  in  relation  to  malicious  prosecution,  and 
the  jury  are  instructed  that  in  an  action  of  malicious  prosecution 
it  is  incumbent  on  the  plaintiflE  to  prove  by  the  preponderance 
of  evidence  that  the  suing  out  of  the  writ  complained  of  was 
procured  by  the  defendant  maliciously  and  without  probable 
cause.  Both  of  those  elements  must  co-exist,  otherwise  the 
action  can  not  be  sustained.  So  if  you  believe  from  ike 
emdence  that  the  defendant  had  prohahle  cause  arid  instituted 
the  proceedings  against  the  plaintiff  and  caused  said  mrit  to 
he  issued  in  good  faith  and  without  maZice^  then  you  must  find 
defendant  not  guilty." 

The  first  part  of  the  instruction  states  the  law  correctly,  the 
latter  part  erroneously.  One  part  is  in  conflict  with  the 
other.  It  is  impossible  to  determine  which  part  of  the  in- 
struction the  jury  followed.  The  lack  of  harmony  between 
the  rules  stated  in  the  instruction  tended  to  mislead,  and  in 
such  case,  unless  we  can  clearly  see  that  the  error  could  not 
have  operated  injuriously,  we  must  reverse.  C,  B.  &  Q.  R. 
R.  Co.  v.  Harwood,  80  111.  88;  Quinn  v.  Donovan,  85  111.  194. 

For  the  errors  indicated,  the  judgment  of  the  Superior 
Court  will  be  reversed  and  the  case  remanded. 

JSeversed  and  remanded. 
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M.  D.  Brown 

V. 

The  People  of  the  State  of  Illinois. 

Scire  Facias /or  Final  Judgment  upon  Recognizance — Forfeiture — De- 
fault— Time  to  Appear  in  Justice  Court — Jurisdiction, 

1.  In  order  to  maintain  a  proceeding  by  scire  facias  for  final  judgment 
upon  a  recogni/ance,  a  regular  jadj^ment  of  forfeiture,  rendered  prior  to 
the  commencement  of  such  proceeding,  must  be  shown. 

2.  It  is  indispensable  to  a  legal  default  and  declaration  of  forfeiture  of  a 
recognizmce,  that  the  principal  should  have  been  regularly  called,  and  upon 
such  call  failed  to  appear. 

3.  By  the  common  or  unwritten  law  of  this  State,  in  proceedings  before 
Justic'-js  of  the  Peace,  which  are  notified  to  begin  at  a  fixed  hour,  neither 
party  is  in  default  until  the  expiration  of  that  hour  and  the  commencement 
of  the  next. 

4.  In  the  case  presented,  it  is  held:  That  the  evidence  failed  to  show 
that  either  the  principal  or  surety  was  csilled  by  the  Justice;  and  that  the 
principal  had  all  the  time  between  the  hour  set  and  the  commeuceinent  of 
the  next  in  which  to  appear. 

5.  It  seems  that,  as  in  preliminary  examinations  a  Justice  of  the  Peace 
is  an  officer  of  general  powers,  jurisdictional  fact^  need  not  \je  shown  in 
a  proceeding  by  scire  facias  for  final  judgment  upon  a  recognizance. 

[Opinion  filed  November  23,  1SS7.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

This  is  an  appeal  from  the  judgment  of  the  Criminal  Court 
of  Cook  County  against  appellant,  M.  D.  Brown,  in  a  piuceed- 
inghy  8*u  re  J'ac  I  as  upon  SL  recognizance  executed  and  taken 
before  a  Justice  of  the  Peace,  March  21, 18 85,  by  Samuel  Gold- 
stein as  principal  and  said  Brown  as  surety,  in  the  sum  of 
$500,  containing  the  following  condition :  '*  Whereas,  the 
above  bounden  Samuel  Goldstein,  on  the  2 1st  day  of  March, 
A.  D.  1885,  was  brought  before  Edward  A.  Fislier,  a  Justice 
of  the  Peace  in  and  for  the  county  aforesa'd,  on  a  charge  j)re- 
ferred  against  him  for  burglary,  and  the  further  examination 
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of  the  said  Samuel  Goldstein  having  been  continued  to  the 
30th  day  of  March,  A.  D.  1885,  at  8  o'clock  a.  m.,  and  the 
said  Samuel  Goldstein  having  been  adjudged  and  required  by 
the  said  Justice  to  give  bonds  required  by  the  statute  in  such 
case  made  and  provided  for  his  appearance  to  answer  said 
charge,  now  the  condition  of  this  recognizance  is  such  that 
if  the  above  bounden  Samuel  Goldstein  shall  personally  be  and 
appear  before  the  undersigned  at  my  court  room,  in  the  city 
of  Chicago,  in  said  county,  on  the  30th  day  of  March,  A.  D. 
1885,  at  8  o'clock  a.  m.,  then  and  there  to  answer  to  the  people 
of  the  State  of  Illinois  on  said  charge,  and  abide  the  order  and 
the  judgment  of  said  court,  and  not  depart  the  same  without 
leave,  then  and  in  that  case  this  recognizance  to  become  void, 
otherwise  remain  in  full  force  and  virtue." 

The  scire  facias  sets  out  the  recognizance  in  words  and 
figures;  avers  that  on  the  30th  day  of  March,  1885,  the  said 
Justice  of  the  Peace  was  holding  court  for  the  transaction  of 
business  at  his  said  court  room,  and  that  the  said  Samuel 
Goldstein  being  then  and  there  three  times  solemnly  called  to 
answer  the  charge  preferred  against  him  in  said  recognizance 
set  forth,  came  not,  nor  any  person  for  him,  but  therein  failed 
and  made  default;  and  the  said  M.  D.  Brown  being  then  and 
there  three  times  solemnly  demanded  that  he  bring  the  body 
of  the  said  Samuel  Goldstein  into  court  or  that  his  recogni- 
zance be  declared  forfeited,  came  not,  nor  did  he  produce  the 
body  of  said  Samuel  Goldstein,  but  made  default  therein, 
which  was  duly  taken  and  certified  upon  said  recognizance 
and  which  was  duly  filed  in  the  oflSce  of  the  clerk  of  the 
Criminal  Court,  on  the  11th  day  of  May,  1885,  and  then  and 
there  became  matter  of  record;  then  followed  the  summons 
part  in  due  form. 

The  defendant,  Brown,  pleaded  to  that  part  of  the  scire  facias 
setting  out  the  judgments  of  default  and  forfeiture  by  the 
Justice  court,  the  plea  of  nul  tiel  record,  and  to  all  the  aver- 
ments of  the  writ,  nil  debet;  on  which  issue  was  joined. 

On  the  trial  before  the  court,  without  a  jury,  the  court  per- 
mitted the  State's  Attorney,  against  the  objections  of  the 
defendant,  Brown,  to  give  in  evidence  in  support  of  said 
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averments  as  to  said  judgment  of  default  and  forfeiture,  the 
following  indorsements  by  the  Justice  on  the  back  of  said 
recognizance.. 

"The  People  of  the  State  of  Illinois  v.  Samuel  Goldstein. 

"  Kecognizance  for  further  examination. 

"  Amount $500.00 

"  Justice's  costs 2.30 

*'  March  30,  1885.  This  recognizance  is  declared  forfeited 
for  want  of  appearance  of  Samuel  Goldstein,  the  principal 
therein  named,  at  the  time  mentioned  tlierein  viz.,  March  30, 
1885,  at  8  A.  M. 

[seal]  "  Edwaed  a.  Fisher,  J.  P." 

The  State's  Attorney  was  also  allowed  by  the  court  to  give 
in  evidence,  against  the  objection  of  defendant.  Brown,  the 
transcript  of  said  Justice's  docket,  of  all  the  proceedings  in 
the  case  before  said  Justice;  from  which  it  appears  that  at 
8  o'clock  A.  M.,  March  30,  1885,  the  said  Justice  declared  the 
said  recognizance  forfeited,  and  from  which  transcript  it  no- 
where appears  that  the  said  Justice  waited  any  after  that  time, 
or  that  either  the  said  Goldstein,  the  principal,  or  Brown,  the 
surety,  was  called  in  any  manner. 

There  was  no  other  evidence;  and  the  court  found  the 
issues  for  the  people,  and  gave  judgment  against  Brown  for 
the  amount  in  said  recognizance,  from  which  he  prosecutes 
this  appeal,  assigning  for  error,  (1)  that  the  recognizance  was 
void  for  want  of  recital  therein  of  facts  showing  that  the 
Justice  had  jurisdiction;  (2)  that  evidence  of  a  proper  judg- 
ment of  forfeiture  was  wanting;  (3)  that  there  was  a  fatal 
variance  between  the  averments  in  the  scire  faciaa  as  to  such 
judgment  of  forfeiture,  and  the  proof. 

Mr.  M.  D.  Brown,  in  person,  appellant 

No  brief  filed  for  appellee. 

McAllister,  J.  It  is  well  settled  law  in  this  State  that, 
in  order  to  maintain  a  proceeding  by  scire  facias  for  final 
judgment  upon  a  recognizance,  a  regular  judgment  of  forfeit- 
ure, rendered  prior  to  the  commencement  of  such  proceeding. 
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must  be  shown.  Thomas  v.  People,  13  III.  696;  Kenneiy  v. 
People,  15  LI.  418;  Cable  v.  People,  46  111.  467;  Banta  v. 
People,  53  111.  434;  Farris  v.  People,  58  111.  26. 

In  conformity  with  that  rule  the  scire  facias  avers  that  on 
the  day  named  in  the  reoguizarice,  Goldstein  (the  principal) 
being  then  and  there  three  times  solemnly  called  to  answer 
the  charge  preferred  against  him,  came  not,  nor  anybody  for 
him,  but  therein  made  default;  and  that  Brown  (the  surety) 
being  then  and  there  three  times  solemnly  demanded  that  he 
bring  the  body  of  said  Goldstein  into  court,  or  that  his  recog- 
nizance be  declared  forfeited,  came  not,  nor  did  he  produce 
the  body  of  said  Goldstein,  but  made  default  therein,  which 
was  duly  taken  and  certified  upon  said  recognizance.  These 
averments  were  properly  denied  by  a  plea  of  nul  tiel  record,  on 
which  issue  was  joined.  The  burden  was,  therefore,  upon  the 
plaintitfs  to  sustain  their  said  averments  by  competent  evidence. 
The  only  evidence  offered  in  that  behalf  was  the  entry  by  the 
Justice  upon  the  back  of  the  recognizance  set  out  in  our  state- 
ment of  the  case,  and  the  transcript  from  the  Justice's  docket? 
from  neither  of  which  did  it  appear  that  either  principal  or 
surety  was  called  at  the  time  in  question. 

We  are  of  opinion  that  the  evidence  adduced  not  only 
failed  to  support  said  averments,  but  that  it  was  indispensable 
to  a  legal  default  and  diiclaration  of  forfeiture,  that  the  prin- 
cipal in  the  recognizance  should  have  been  regularly  called, 
and  upon  such  call  failed  to  appear.  Dillingham  v.  United 
States,  2  Wash.  422;  State  v.  Ohesley,  4  N.  H.  366;  State  v. 
Grigsby,  3  Yerg.  230;  Wliite  v.  State,  5  Yerg.  183;  Park 
V.  State,  4  Ga.  329;  United  States  v.  Rundlet,  2  Curtis,  41 ; 
Cable  v.  People,  46  111.  467;  Banta  v.  People,  53  III.  434. 

But  there  is  another  reason  why  there  was  no  legal  breach  of 
the  condition  of  the  recognizance  shown.  That  condition  was 
that  Goldstein  should  personally  be  and  appear  before  said 
Justice  on  the  30th  day  of  March,  1885,  at  8  o'clock  a.  m.,  to 
answer,  etc. 

Ifow,  the  evidence  adduced  by  plaintiflFs  not  only  fails  to 
show  a  call  upon  Goldstein,  but  it  shows  that  the  Justice  did 
not  wait  the  expiration  of  an  hour  from  8  o'clock,  but  declared 
a  forfeiture  at  8  o'clock  a.  m.  of  that  day.    By  the  common, 
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or  unwritten  law  of  tliis  State,  it  is  the  rule  that  in  pro- 
ceedings before  Justices  of  the  Peace,  which  are  notified  to 
l)02^in  at  a  fixed  hour,  neither  party  is  in  default  until  the 
expiration  of  that  honr  and  the  commencement  of  the  next 
This  is  a  convenient  rule.  ])reveuts  surprise  and  exacts  as  much 
promptness  as  is  safe  and  reasonable.  That  it  prevails  in  this 
State  is  understood  by  the  courts  and  the  legal  })rofession,  as 
well  as  by  the  generality  of  the  community.  Therefore  the 
legal  effect  of  the  condition  of  the  recognizance  in  question 
was  that  tlu  party  had  all  the  time  between  8  o'clock  and 
9,  in  which  to  appear,  and  no  default  before  the  beginning  of 
the  latter  hour  could  be  legal.  United  States  v.  Kundlet,  2 
Curtis,  41. 

The  views  expressed  render  it  unnecessary  to  discuss  the 
other  point  made,  viz.:  That  there  was  nothing  in  the  case 
showing  the  facts  necessary  to  give  the  Justice  jurisdiction. 

As  an  outcome  of  the  doctrine  that  Justices'  courts  are 
courts  of  statutory  and  limited  jurisdiction,  and  that  their 
jurisdiction  must  always  be  made  to  appear,  it  has  been  held, 
that  in  jn'oceedings  hy  scire  fa^nii^^  upon  a  recognizance  taken 
before  such  magistrate,  such  jurisdictional  facts  must  appear 
from  tiie  recognizance;  and  in  an  action  upon  one,  they  must 
appear  by  averments  in  the  declaration.  In  the  case  of  The 
People  V.  Koeber,  7  Hill.  30,  that  doctrine  was  enunciated  and 
all  the  then  reported  cases  were  cited.  But  that  case  as  to 
that  point  was  overruled  in  the  case  of  The  People  v.  Kane,  4 
Den.  530,  and  Chamj)lain  v.  People,  2  N.  Y.  81.  Many  cases 
follow  the  doctrine  of  those  two  latter  cases  and  hold  that  a 
Justice  of  the  Peace,  as  to  preliminary  examinations  in  criminal 
cases,  is  an  officer  of  general  powers  in  that  behalf,  and  juris- 
dictional facts  need  not  be  shown.  Adams  v.  The  Governor, 
22  Geo.  417;  State  v.  Randolph,  22  Mo.  475;  State  v.  Grant, 
10  Minn.  30;  U.  S.  v.  George,  3  Dill.  C.  C.  431.  And  the 
case  of  McFarlan  v.  People,  13  111.  9,  following  the  decisions 
in  Kentucky,  adopts  the  same  view. 

But  the  objection,  of  a  want  of  a  regular  judgment  of  for- 
feiture, is  insuperable  and  fatal  to  any  recovery,  wherefore  the 
judgment  against  appellant  must  be  reversed. 

Judgment  reversed. 
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Olive  Rhea 

V. 

George  W.  Powell. 

Attachment — Capital  Stock  of  Corporation. 

Shares  of  stock  in  a  corporation  are  not  subject  to  attachment  under  the 
statute  of  this  State. 

[Opinion  filed  November  23,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Lincoln  Brooke  and  E.  Walker,  for  appellant. 

Mr.  I.  K.  BoYESEN,  for  appellee. 

McAllister,  J.  This  is  an  appeal  by  Ehea,  the  plaintiff 
below,  in  a  suit  by  attachment  against  appellee,  brought  Jan- 
uary 5,  1885,  in  which  the  defendant  traversed  by  ])]ea  the 
facts  of  the  aflSdavit  for  the  attachment,  and  upon  that  issue 
the  court,  before  whom  the  case  was  tried  without  a  jury, 
found  for  the  defendant  and  gave  judgment  accordingly. 

It  is  insisted,  upon  argument  here  for  the  appellant,  that 
such  finding  was  against  the  law  and  the  clear  preponderance 
of  the  evidence.  The  issue  as  tried  was,  whether  the  defend- 
ant had,  or  was  about  to,  fraudulently  dispose  of  property 
with  the  intent  and  so  as  to  hinder,  delay  and  defraud  his 
creditors,  of  whom  plaintiff  was  one.  It  appears  that  the 
attachment  was  levied  upon  210  shares  of  stock  in  a  manu- 
facturing corporation,  standing  in  the  name  of  the  defendant 
on  Hie  books  of  said  company,  and  on  no  other  property. 

The  theory  of  the  plaintiff  in  support  of  said  issue  was,  that 
a  specific  lien  upon  said  shares  having  been  acquired  by  such 
levy,  the  defendant  had,  soon  after  such  levy,  transferred  ten 
shares  of  said  stock  of  the  face  value  of  $100  eacli  to  one 
Hiosey  to  secure  an  antecedent  debt  which  he  owed  to  the 
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latter;  that  this  was  a  frawd  per  se,  and  the  presniDi)tioii  mnet 
be  tliat  it  was  in  pursuance  of  a  prior  intent  and  purpose  to 
hinder  and  delay  plaintiff  in  the  collection  of  her  debt,  lie 
liaving  previously  assigned  or  pledged  all  the  other  of  such 
shares  to  honajide  creditors,  and  it  did  not  appear  that  he  had 
any  other  property. 

The  counsel  for  appellant  assume  that  a  specific  lien  upon 
the  shares  of  stock  was  acquired  by  the  levy  of  the  attachment. 
Were  they  correct  in  that  assumption?  After  a  careful 
examination  of  our  statutes  and  due  consideration  of  the  prin-^ 
ciples  of  law  applicable  to  such  a  case,  wo  are  of  opinion  that 
no  lien  was  acquired  thereby. 

It  is  well  settled  that  shares  of  stock  in  a  corporation  were, 
not  leviable  at  common  law.  Denton  v.  Livingston,  9  Johns. 
96;  Williamson  v.  Smoot,  7  Mart  O.  S.  (La.)  3L  ''But 
shares  in  a  turnpike,  or  other  incorporated  company,  are  not 
chattels.  They  have  more  resemblance  to  choses  in  action, 
being  merely  evidence  or  property.  The  sale  of  them  upon 
execution  not  being  justifiable  at  common  law,  the  statute 
must  be  strictly  pursued  to  give  any  property  to  the  pur- 
chaser." Parker,  C.  J.,  in  Howe  v.  Starkweather,  17  Mass. 
243. 

It  is  equally  well  settled  that  a  proceeding  by  attachment 
has  no  existence  at  common  law,  but  is  authorized  solely  by 
statute  and  is  in  derogation  of  the  common  law.  Hence,  the 
proceeding  must,  in  all  essential  particulars,  conform  to  the 
statute  of  its  creation,  or  be  invalid.  Haywood  v.  Collins,  60 
111.  328,  and  cases  there  cited;  Waples  on  Attach.  24.  On 
page  270  that  author  says:  "It  may  be  said  that  except  so  far 
as  statutes  expressly  authorize  the  taking  of  promissory  notes, 
bonds,  certificates  of  stock,  accounts,  title  deeds  to  lands,  book 
accounts  and  other  evidences  of  debt  or  property,  such  things 
are  not  attachable  on  general  principles,  because  their  presence 
in  court  is  not  the  presence  of  the  debts  or  property  which  they 
evidence  or  indicate."  And  he  cites  numerous  cases  in  support 
of  the  text,  among  them  that  of  Prout  v.  Grout,  72  111.  4^6- 

The  Attachment  Act  of  this  State  does  not  expressly  author- 
ize a  levy  upon  shares  of  stock,  nor  attempt  to  prescribe  any 


. 
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method  by  which  levy  can  be  made.  Such  levy  was  therefore 
unauthorized.  Foster  v.  Potter,  37  Mo.  526;  Van  Norman  v. 
The  Circuit  Judge  of  Jackson  County,  45  Mich.  204.  In  the 
last  cited  case,  the  statute  authorizing  the  levy  of  an  execution 
upon  shares  was  precisely  like  that  in  this  State;  and  the  court 
held  that  it  was  insufficient  to  authorize  the  levying  of  the 
attdchment. 

But  aside  from  the  want  of  statutory  authority  to  levy  an 
attachment  upon  such  shares  of  stock,  we  think  the  evidence 
failed  to  show,  by  any  clear  weight  and  preponderance,  that 
the  defendant  did  in  fact  make  the  transfer  of  ten  shares  to 
Kinsey  after  the  beginning  of  the  attachment  suit.  It  tended 
strongly  to  show  that  defendant  had  agreed  to  do  it  before  he 
had  any  notice  or  knowledge  that  the  bringing  such  suit  was 
contemplated  and  that  it  was  in  good  faith  for  a  honafide^^i. 
The  judgment  below  should  be  affii*med. 

Affirmed, 


Andrew  Mattson 

V. 

Benedix  G.  Borgeson. 


Practice — Bill  of  Exceptiona — Form  qf  Verdict—Presumption  of  Pegu- 
larity. 

In  the  absence  of  anything  to  the  contrary  appearing  in  the  bill  of  excep- 
tions, it  will  be  presumed  that  the  verdict  as  set  out  in  the  record  was 
returned  in  open  court  and  in  proper  form. 

[Opinion  filed  November  23,  18S7.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Richard  Pbendergast,  Judge,  presiding. 

Mr.  H.  H.  Anderson,  for  appellant 

Messrs.  Blanks  &  Chttbaus,  for  appellee. 
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Per  Curiam,  The  ground  of  error  alleged  in  this  case  is 
that  the  jury  did  not  pronounce  tlieir  verdict  in  open  court, 
nor  was  the  verdict  reduced  to  writing  and  signed  by  the  fore- 
man of  the  jury.  On  examining  the  record  we  find  a  formal 
verdict  set  out  in  it,  as  returned  by  the  jury  in  open  court 
The  bill  of  exceptions  contains  no  statement  as  to  the  form  in 
which  the  verdict  was  rendered,  and  we  must  therefore  pre- 
sume the  verdict,  as  set  out  in  the  record,  to  have  been  returned 
in  open  court  in  proper  form. 

The  bill  of  exceptions  shows  no  exception  whatever  to  the 
manner  of  returning  the  verdict. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Mathew  Johnson 

V. 

Anna  Christine  Johnson. 

Huahnnd  and  Wife — Separate  Maintenance — Evidence — Alimony  and 
Solicitor'' 8  Fees, 

Upon  appeal  from  a  decree  allowing  separate  maintenance,  it  is  held: 
That  the  finding  of  the  court  below,  that  the  wife  was  living  separate  and 
apart  from  the  defendant  without  her  fault,  is  sustained  by  the  evidence, 
which  was  conflicting;  and  that  the  allowance  for  alimony  and  solicitor's 
fees,  although  "full  liberal,"  was  not,  in  view  o{  all  the  circum  tances,  so 
excessive  as  to  require  a  reversal. 

[Opinion  filed  November  23,  1887.] 

Appeal  from  the  Su]ierior  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  Henry  "W".  Magee  and  C.  M.  Hardy,  for  appellant. 

Messrs.  Hutchinson  &  Partridge,  for  appellee. 

The  amount  allowed  is  §80  per  month.     This  amount  was 
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lixed  by  the  court  upon  an  agreement  of  parties  that  the  de- 
fendant was  worth  $50,000  or  more,  and  that  his  income 
above  expenses  was  not  less  than  $3,000  per  annum. 

Defendant  testifies  that  his  income  "  was  between  five  and 
six  thousand  dollars  a  year."  The  amount  allowed  by  the 
court  is  therefore  less  than  one-third  of  his  income,  and  the 
income  consisted  principally  of  rents  from  his  building  on 
Chicago  Avenue. 

The  manner  and  style  of  living,  together  with  the  income 
and  property  of  the  defendant,  determine  the  amount  of  allow- 
ance, and  any  amount  less  than  one-third  of  his  income  is  rea- 
Bonable. 

Tlie  amount  of  solicitor's  fees  was  submitted  to  the  court 
witliout  additional  evidence.  The  several  motions  and  the 
trial  was  had  before  the  chancellor,  and  he  was  fully  cogni- 
sant of  the  services  rendered.  Many  affidavits  were  taken, 
motion  for  temporary  alimony  was  bitterly  contested;  the  suit 
was  pending  more  than  eight  months;  negotiations  for  settle- 
ment were  had;  the  trial  occupied  several  days,  and  the  amount 
fixed  by  the  court  was  less  than  compensation  for  services  ren- 
dered. $150  had  been  paid,  and  $350  more  was  allowed  for 
services  rendered  prior  to  the  appeal,  and  $225  was  ordered 
to  be  paid  as  solicitor's  fees  on  the  appeal  to  this  court. 

Per  Curiam,  This  is  an  appeal  from  a  decree  finding  that 
appellee  was  living  separate  and  apart  from  appellant,  her 
husband,  without  her  fault,  and  ordering  the  payment  of 
alimony  and  solicitor's  fees.  The  evidence  of  appellant  and 
of  appellee  is  in  direct  conflict  as  to  the  acts  of  cruelty 
alleged  and  as  to  the  general  treatment  of  appellee  by  appellant. 
We  find  that  appellee's  account  of  their  quarrels  and  of  appel- 
lant's conduct  toward  her  derives  support  from  the  testimony 
of  other  witnesses,  but  if  this  were  not  so,  as  the  witnesses 
testified  orally  before  the  chancellor,  and  he  had  the  same 
means  for  judging  of  their  credibility  as  a  jury  would  have, 
we  would  not  be  authorized  to  reverse  his  finding  of  the  facts 
nnless  such  finding  was  clearly  unauthorized  by  the  evidence. 
It  is  clear  that  the  trial   court  believed   appellee   and  her 
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witness,  and  takinof  her  account  as  true  we  are  unable  to  say 
that  the  decree,  that  she  was  living  apart  from  her  husband 
without  her  fault,  is  not  supported  by  the  evidence. 

A  woman's  life  may  be  made  miserable  and  cohabitation 
with  her  husband  made  unbearable  by  other  means  than  the 
inflicting  by  him  of  blows  upon  her  person;  and  while  in  this 
case  there  is  not  great  violence  often  repeated  shown  by 
appellant  toward  appellee,  there  is  evidence  of  coarse  and 
brutal  conduct  and  also  instances  of  physical  violence. 

Appellant  was  jealous  of  appellee,  and  his  conduct  toward 
her  implied  a  belief  on  his  part  that  she  was  not  faithful  to 
him,  and  the  repeated  efforts  of  the  chancellor  to  bring  the 
parties  together  and  have  them  live  as  husband  and  wife  was 
defeated  by  appellant's  alleged  doubt  of  her  chastity  and  his 
refusal  to  be  reconciled  until  he  had  an  opportunity  to  inves- 
tigate as  to  rumors  that  had  reached  him.  This  condition  of 
mind  on  his  part  gave  color  and  sting  to  his  conduct  toward 
her,  and  might  render  actions  and  words,  which  would  other- 
wise be  indifferent,  cruel  in  the  extreme.  We  can  not  say, 
therefore,  that  the  court  erred  in  its  conclusion,  and  while  we 
think  the  allowances  made  for  alimony  and  solicitor's  fees 
"full  liberal,"  we  are  not  disposed,  in  view  of  all  the  cii^enm- 
stances,  to  regard  the  action  of  the  chancellor  in  those 
respects  as  constituting  ground  of  error.  The  decree  will  be 
affirmed. 

Decree  affirmed. 
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V. 

Grand  Lodge  of  the  Bohemian  Slavonian  Benev- 

OL*ENT  Society. 


Fraud — Action  against  Sureiy  on  Bond  of  the  Secretary  of  a  Secret  So- 
ciety— Evidence — Admissions  of  Principalf  Since  Deceased — Collateral 
Evidence— Letter — Fraud, 
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1.  It  is  fraud  in  law,  if  a  party  makes  representations  which  he  knows 
to  be  false,  and  injury  ensueH,  although  the  motive  from  which  the  repre- 
sentations proceeded  may  not  have  been  bad. 

2.  Under  the  rule  that  the  evidence  must  correspond  with  the  allega- 
tions and  be  confined  to  the  point  in  issue,  all  evidence  of  collateral  facts,  or 
those  which  are  incapable  of  affording  any  reasonable  presumption  or  infer- 
ence as  to  the  principal  fact  in  dispute,  is  inadmissible. 

3.  In  an  action  against  the  sureties  on  the  bond  of  the  secretary  of  a 
secret  society,  it  is  held:  That  certain  admissions  by  the  principal  on  the 
bond,  although  made  subsequentlv  to  the  acts  to  which  they  relate,  were 
properly  admitted  to  charge  the  defendant*),  such  admissions  being  against 
the  interest  of  the  principal  and  he  having  since  died;  that  a  letter  of  the 
principal  containing  collateral  matters,  written  in  extenuation  of  bis  con- 
duct, was  improperly  admitted;  and  that,  if  said  principal  on  said  bond  was 
a  defaulter  at  the  close  of  his  previous  term  of  office,  and  the  president  of 
said  society,  with  knowledge  of  such  fact,  falsely  represented  to  the  defend- 
ants that  his  accounts  were  correct,  and  thereby  induced  them  to  deliver 
the  bond  in  questioui  it  is  void  and  will  not  sustain  the  action. 

[Opinion  filed  November  23,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County j  the  Hon. 
KiBK  Hawes,  Judge,  presiding. 

This  was  debt  by  appellee,  as  plaintifiF  below,  brought 
against  appellants,  as  defendants,  upon  a  bond  made  February 
14,  1885,  by  one  John  A.  Schleiss,  as  principal,  who  had  been 
elected  to  the  office  of  grand  secretary  of  plaintiff  for  the  term 
of  one  year,  and  by  the  defendants  as  sureties,  in  the  penal 
sum  of  $8,000,  conditioned  for  the  faithful  performance  by  said 
Schleiss  of  the  duties  of  said  office  and  that  he  would  deliver 
all  property,  books,  papers  and  money  belonging  to  the  plaint- 
iff, which  he  might  have  in  his  possession,  to  his  successor  in 
office,  or  to  such  person  or  persons  as  the  plaintiff  or  its 
authorized  officera  might  at  any  time  direct.  The  breach 
assigned  was,  that  divers  sums  of  money  belonging  to  plaintiff, 
amounting  to  $8,000,  came  to  his  hands  as  such  secretary 
which  he,  said  Schleiss,  converted  and  disposed  of  to  his  own 
use,  and  refused  to  pay  over  to  plaintiff,  or  his  snccessor  in 
office,  etc.,  although  requested  so  to  do. 

Schleiss   having  died  before  suit  brought,  the  action  was 
against  the   sureties  alone,  and  they  pleaded  traversing  the 
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breach,  non  estfactum^  and  Bcveral  s[)ecial  pleas,  one  of  which 
was  the  plea,  in  substance,  that  said  Schleiss  had  held  said 
office  for  the  next  preceding  term  of  one  year;  that  before 
the  making  and  delivering  of  said  bond  the  plaintiff  by  its 
officers  falsely  and  fraudulently  represented  to  defendants  that 
said  Schleiss  had  faithfully  performed  his  duties  as  such  sec- 
retary during  his  previous  terra  of  office,  and  had  fully 
accounted  for  and  paid  over  all  moneys  of  plaintiff  which  had 
come  to  his  hand  during  said  year,  as  such  secretary;  averring 
that  such  representations  were  false  at  the  time  tliey  were 
made,  and  known  to  the  plaintiffs  and  its  officers  to  be  false 
and  untrue  when  made;  the  said  plaintiff  and  its  officei's  well 
knowing  that  said  Schleiss  had  converted  to  his  own  use  and 
embezzled  divers  sums  of  money  of  plaintiff  during  said  pre- 
vious term  of  office;  that  defendants  confiding  in  such  repre- 
sentations and  believing' them  to  be  true  were  induced  to  make 
and  deliver  said  bond. 

Issue  was  taken  upon  the  averments  of  said  plea  by  common 
traverse,  and  the  case  tried  by  jury,  resulting  in  a  verdict  and 
judgment  against  the  defendant,  in  the  sum  of  $8,000  debt  and 
$5,053.15  damages,  and  they  appeal  to  this  court. 

On  the  trial  the  plaintiff  gave  in  evidence  the  bond,  and 
upon  the  question  of  breach  assigned,  the  court  allowed  plaint- 
iff under  objection  and  exception  of  defendants  to  introduce  in 
evidence  a  conversation  had  with  Schleiss  in  August,  1885, 
after  he  had,  by  the  action  of  the  plaintiff,  ceased  to  be  in  the 
service  of  the  latter  in  any  capacity,  in  which  Schleiss  admit- 
ted having  received  $583  during  his  former  terms  and  not 
accounted  for;  and  also  a  letter  written  by  him  to  the  Lodge, 
August  18,  1885,  after  he  had  ceased  to  be  in  any  wise  in  the 
services  of  plaintiff,  which  letter  was  read  to  the  jury,  and  is 
as  follows : 

"J.  A.  Schleiss, 

"  Notary  Pvhlic  and  Conveyancer^ 

"  729  South  Halsted  St 

"  Chicago,  18th  day  of  Aug.,  1885. 
"  Hon.  Qeand  Lodgb  Illinois,  C.  S.  P.  S. 

(in  place.) 
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"  The  following  1  submit  to  you  as  a  statement  of  my  obli- 
gation to  the  Grand  Lodge : 

V.  Misek %  760.00 

J.  Karasek 750.00 

Jos.  Zak 750.00 

Jan.  Sebek 750.00 

J.  Wanzl,  (Hanzl) 750.00 

L.  Navratil 750.00 

F.  Weingartl 243.90 

K.  Chobot      .   )  In  settlement      qqk  q« 

Fr.  Berounsky   )  with  Wocel 

Upon  ass't  from  Ist  July  received  by 

me 691.50 


Makes  a  total $5,720.75 

Carried  over $5,720.75 

PAID    OUT  BY   MB   OR.  WHAT  IS  TO  MY 

CREDIT. 

V.   Seyk,  funeral  of  Misek $  167.65 

J.  Wanzl 377.65 

V.  Straka,  on  account  of  death  No.  31.  50.00 

Half  year's  salary 50.00 

Expenditure  for  stamps,  etc 4.50 

From  Lodge  111.  No.  91,  debt  for  ass't 

of  1st  day  of  July 17.80    $    667.60 

Remaining  forG.  L.  $5,053.15 

"  On  this  occasion  I  can  not  omit  to  remark  that  this  unfor- 
tunate affair  happened  by  reason  of  great  financial  losses,  but 
mainly  on  account  of  my  serious  illness,  for  I  was  unable  to  go 
among  the  people  and  thus  the  money  lost  itself  from  circula- 
tion. Had  I  been  well,  I  guarantee  that  it  would  not  have 
come  to  this,  in  spite  of  all  the  efforts  of  some  of  the  brothers, 
who,  knowing  that  a  sick  man  can  not  defend  himself,  tried  to 
ruin  him  in  an  assassin-like  manner. 

"Well,  they  were  successful  this  time;  not  only  have  they 
brought  me  to  the  greatest  want,  but  they  have  deprived  my 
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family  of  sustenance.     Let  them  remember  this  well.     The 
times  change  and  as  the  saying  is:  "God  deals  out  requitals!'' 

"To  my  honorable  sureties  I  promise  and  assure  them  that 
each  and  every  one  will  be  promptly  paid.  I  think,  that 
already  in  May  I  will  be  able  to  apportion  something,  for  by 
that  time  I  hope  to  have  together  about  $3,000.00.  Schleiss 
may  be  besmirched,  but  his  character  will  show  that  he  has  a 
different  heart  than  those  who  have  been  publicly  proclaiming 
me  a  bankrupt  a  year  ago  already. 

"  Here  was  an  opportunity  to  sue  for  $10,000,  but  Schleiss 
did  not  do  it.  Let  cowardice,  gossip  and  Jesuitism  flourish 
along.     The  world  demands  itl 

"  With  all  respect, 
"[Signed]        J.  A.  Schleiss." 

The  court  excluded  much  evidence  offered  by  the  defendants 
in  support  of  their  defense  of  fraud,  but  notwithstanding  such 
ruling,  there  was  evidence  tending  to  prove  the  knowingly 
making  of  the  false  representations  «et  out  in  the  plea  deemed 
sufficient  to  go  to  the  jury.  At  the  instance  of  the  plaintiff, 
the  court  instructed  the  jury  upon  the  issue  of  fraud  as  follows: 

"  But  upon  the  question  of  the  defendants'  liability  the  eoujt 
further  instructs  you,  that  if  you  believe  from  the  evidence 
that  before  the  bond  in  question  was  delivered,  the  defendants 
or  any  person  acting  for  them  and  in  their  behalf  appointed 
for  that  purpose,  applied  to  the  president  of  the  society  at  a 
meeting  of  the  Lodge  for  information  concerning  the  financial 
affairs  of  the  secretary,  Schleiss  (Abs.  87),  and  whether  his 
accounts  with  the  society  were  all  right ;  and  further  find  from 
the  evidence  that  in  reply  to  such  inquiry  (if  made)  the  pres- 
ident of  the  Lodge,  then  and  there  intending  to  deceive^  wil- 
fully and  falsely  replied  that  the  accounts  of  said  secretar}' 
Schleiss  were  all  right  and  correct,  and  the  defendants  or  tlie 
person  acting  for  them,  were  reasonably  deceived  and  misled 
thereby,  and  thereby  induced  to  deliver  the  bond ;  and  if  the 
jury  further  find  from  the  evidence  that  at  the  time  such  state- 
ments were  made  (if  you  find  they  were  made)  they  were 
false  and  untrue,  and  that  the  said  Schleiss  was  then  a  defaulter, 
and  the  president  of  said  society  had  full  knowledge  of  such 
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fact  (if  you  find  such  was  the  fact),  but  wilfully  stated  the 
contrary  for  the  pU7*j>ose  of  de€eivi?ig  the  d^fendants^  and  to 
induce  them  to  deliver  the  bond^  then  and  in  such  case  the  de- 
fendants would  not  be  liable  on  said  bond." 

Messrs.  Keaus,  Mayer  &  Bbackett,  for  appellants. 

When  persons  about  to  become  sureties  on  a  bond  seek 
information  from  the  party  for  whose  benefit  the  bond  is  to 
bo  given,  as  to  the  previous  honesty  of  tlie  principal  in  the 
bond,  it  is  the  duty  of  the  beneficiary  to  impart  truthful  infor- 
mation, if  any.  A  concealment  or  false  statement  as  to  the 
previous  conduct  of  the  principal,  under  such  circumstances, 
will  discharge  the  sureties  from  all  liability.  Brandt  on 
Suretyship  and  Guaranty,  Sec.  348;  Booth  v.  Storrs,  75  111. 
438;  Eoper  v.  Sangamon  Lodge,  91  111.  518;  Ham  v.  Grove, 
34  Ind.  18;  Atlas  Bank  v.  Bronnell,  9  R  L  168;  Franklin 
Bank  v.  Stevens,  39  Me.  532;  Bank  v.  Haskell,  51  N.  H.  116; 
Graves  v.  Bank,  10  Bush,  (Ky.)  23 ;  Best  v.  Brown,  3  Gifford, 
450;  Wayne  v.  Bank,  52  Pa.  St.  343,  and  cases  cited. 

The  court  below  erred  in  admitting  in  evidence  as  against 
these  sureties  the  personal  letter  of  Schleiss,  dated  August  16, 
1885,  admitting  his  defaults,  the  same  being  written  and  sent 
along  after  the  res  gestdy  and  after  his  removal  or  suspension 
from  office.  It  was  pure  hearsay  as  against  appellants;  was 
obtained  solely  for  use  on  this  trial,  and  was  the  only  evidence 
of  Schleiss'  defaults  introduced  in  the  whole  case.  Better  evi- 
dence of  Schleiss'  affairs  and  transactions  existed  in  his  books 
of  account  in  the  hands  of  appellee.  1  Greenl.,  Ev.,  Sec.  187; 
Hatch  V.  Elkins,  65  N.  Y.  489;  Stetson  v.  City  Bank,  2  Ohio 
St.  167,  175;  Hotchkiss  v.  Lyon,  2  Blackf.  222;  Shelby  v. 
Governor,  2  Blackf.  289;  Chelmsford  Co.  v.  Demarest,  7  Gray, 
1;  Pollard  v.  R.  R.  Co.,  7  Bush.,  697;  State  v.  Bird,  22  Mo. 
470 ;  Association  v.  Edwards,  47  Mo.  446. 

The  objections  by  appellants  to  this  letter  in  the  court 
below  were : 

1.  Because  it  covered  a  defalcation  not  covered  by  the 
bond  in  suit. 

2.  It  is  not  admissible  against  these  sureties  because  made 
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by  a  third  party  and  being  also  an  admission  not  a  part  of  the 
res  gestoB. 

3.  It  is  secondary  evidence  of  the  contents  of  Schleiss' 
books  then  in  possession  of  said  grand  lodge. 

Schleiss  was  absolutely  suspended  from  office  and  all  his 
functions  as  financial  secretary  were  delegated  to  three  other 
men  before  this  letter  of  August  18,  1885,  was  written  by 
him.     See  Greenl.,  Ev.,  Sec.  187. 

The  declaration  or  admission  of  the  principal  to  bind  the 
surety  must  in  all  cases  be  part  of  the  r^es  gestwm  reference  to 
which  the  surety  has  covenanted,  and  that  the  principal's  sub- 
sequent admissions,  not  a  part  of  the  res  gestce^  do  not  bind, 
and  are  not  com{)etent  as  a^inst  the  surety.  Hatch  v.  Elkins, 
65  N.  Y.  489.  See  also  Whitmarsh  v.  George,  8  B.  &  C.  556; 
Goss  V.  Watlington,  6  Moore,  355;  Middleton  v.  Melton,  10 
B.  &  C.  317;  Hotchkiss  v.  Lyon,  2  Blackf.  222. 

Messrs.  Jonks  &  Lubk,  for  appellee. 

The  record  shows  that  the  lodge  did  not  suspend  Schleiss 
but  designated  certain  persons  to  perform  his  ^mHq^  pro  tern, 

Schleiss  was  still  in  office  and  the  preparation  of  the  letter 
or  report  was  clearly  within  the  line  of  his  duty.  Whitmarsh 
V.  George,  8  B.  &  C.  556;  Middleton  v.  Melton,  10  B.  &  C. 
317;  U.  S.  V.  Ganson,  19  Wall.  213;  Pendleton  v.  Bk.  of  Ky., 
1  T.  B.  Mon.  181. 

It  was  an  official  act  and  binding  upon  the  sureties.  City  of 
Chicago  V.  Gage,  95  111.  629;  Bartlett  v.  Board  of  Education^ 
59  111.  369. 

It  was  of  the  res  gestce.  City  of  Chicago  v.  Gage,  95  111.  593, 
628;  U.  S.  V.  Cutter,  2  Curtis,  629;  Parker  v.  State,  8  Blackf. 
295. 

In  none  of  the  cases  upon  which  appellants  rely  was  the 
principal  dead,  whose  admissions  were  sought  to  be  proven, 
and  in  almost  all  of  them  that  fact  was  alluded  to  in  such  a 
way  as  to  make  them  good  authorities  for  us  in  this  case.  See 
Stetson  V.  City  Bank,  2  Ohio  St.  179;  Chelmsford  v.  De- 
mares  t,  7  Gray,  1;  Smith  v.  Whittingham,  6  Car.  &  P.  78. 

This  class  of  declarations  embraces  not  only  entries  in  books 


First  District — March  Term,  1887.         89 

Drabek  y.  Grand  Lodge  of  the  Bohemian  Slavonian  Benevolent  Society. 

but  all  other  declarations  or  statements  of  facts,  whether  ver- 
bal or  in  writing,  and  whether  they  were  made  at  the  time  of 
the  fact  declared,  or  at  a  subsequent  day.  1  Greenl.,  Ev.,  Sec, 
147;  Watkin  y.  Pierce,  21  Gratt.  722;  White  v.  Choteau,  10 
Barb.  202. 

"  Nor  does  it  seem  necessary  that  the  declaration  should 
have  been  made  by  persons  in  the  course  of  any  business  or 
employment,  or  that  declarations  against  interest  should  be 
contemporaneous  with  the  facts  to  which  they  relate."  1 
Phil,  Ev.,  248-277. 

McAllister,  J.  If  Schleiss,  the  principal  in  the  bond,  was, 
at  the  close  of  his  first  term  as  secretary,  a  defaulter  in  his 
capacity  as  such  oflScer,  as  respected  a  material  amount  of  the 
funds  of  plaintiflE  below,  as  seems  to  have  been  the  fact,  and  if 
such  fact  was  known  to  plaintiff's  president  before,  and  at  the 
time  of  the  delivery  by  the  defendants  of  the  bond  in  suit, 
but  unknown  to  the  defendants,  or  any  of  them,  and  the  latter, 
before  they  would  deliver  said  bond,  made  or  caused  to  be 
made  inquiries  of  said  president,  or  in  open  lodge,  in  his  pres- 
ence and  hearing,  for  information  respecting  the  condition  of 
the  accounts  or  financial  relations  with  the  plaintiff  of  said 
Schleiss  as  such  officer,  and  if  the  fact  of  such  defalcation  was 
fraudulently  concealed  from  them  by  the  said  president,  or 
other  agent  of  plaintiff,  acting  within  the  scope  of  his  appar- 
ent authority,  and  having  knowledge  of  such  defalcation,  or 
they  falsely  represented  to  the  defendants  that  said  accounts  of 
said  Schleiss  were  all  right  and  correct,  and  thereby  induced 
them  to  deliver  said  bond  to  plaintiff,  then  the  same  would  be 
void  and  no  recovery  could  be  had  upon  it.  Smith  v.  The 
Bank  of  Scotland,  1  Dow.  272,  292  et  seg,;  Kailton  v.  Mat- 
thews, 10  CI.  &  Fin.  934;  Lee  v.  Jones,  17  0.  B.  K  S.  482; 
Wayne  v.  Commercial  Nat.  Bank,  52  Pa.  St.  250;  Franklin 
Bank  v.  Cooper,  36  Me.  180;  S.  C,  39  Me.  542;  Sovy  ads.  The 
State,  39  N.  J.  L.  132;  Koper  v.  Sangamon  Lodge,  etc.,  91  111. 
518. 

Now,  by  the  instruction  to  the  jury  upon. the  issue  of  fraud, 
given  at  the  instance  of  the  plaintiff  below,  the  court  aug- 
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meDted  the  burden  of  proof  to  which  the  defendants  were  sub- 
ject under  that  issue,  beyond  what  the  law  required,  by  direct- 
ing them  that  it  was  incumbent  upon  defendants  to  show,  in 
addition  to  the  knowingly  false  representations,  that  they  were 
made  with  the  intention  to  deceive  the  defendants,  and  with 
the  purpose  of  deceiving  them  and  inducing  them  to  deliver 
the  bond. 

The  instruction  was  erroneous  and  misleadino^.  It  is  fraud 
in  law,  if  a  party  makes  representations  which  he  knows  to  be 
false,  and  injury  ensues,  although  the  motive  from  wliieh  the 
representations  proceeded  may  have  not  been  bad.  Fraud  wiU 
be  infeiTed.  Case  v.  Ayers,  65  111.  142;  McBean  v.  Fox,  1 
III.  App.  177;  Gough  v.  St.  John,  16  Wend.  645;  Eailton  v. 
Matthews,  10  CI.  &  Fin.  supra, 

Tlio  error  of  that  instruction  clearly  requires  a  reversal  of 
the  judgment.  But  there  is  another  important  question  which 
will  arise  upon  another  trial,  and  which  wo  can  not,  with  pro- 
priety, avoid  passing  upon,  viz.:  The  admission  in  evidence 
under  the  objection  and  exception  of  the  defendants,  of  a  con- 
versation with  Schleiss,  and  the  letter  written  by  liim  August 
18,  1885,  set  out  in  our  statement  of  the  case,  after  he  had 
been  dismissed  and  ceased  to  be  in  the  service  of  the  plaintiff 
in  any  capacity.  The  statements  made  by  him  in  neither  the 
conversation  nor  the  letter  can  be  considered  as  part  of  any  res 
gestw;  and  the  question  being  considered  independently  of 
the  circumstance  of  his  being  dead,  we  think  it  clear,  upon 
principle  and  authority,  that  the  evidence  was  incompetent  as 
being  mere  hearsay. 

In  speaking  of  the  admissions  of  a  principal  as  evidence 
against  a  surety  upon  his  collateral  undertaking,  Greenleaf 
says:  "In  the  cases  on  this  subject,  the  main  inquirj'  has  been 
whether  tlie  declarations  of  the  principal  were  made  during 
the  transaction  of  the  business  for  which  the  surety  was  bound 
80  as  to  become  part  of  the  res  gestm.  If  so,  they  have  been 
held  admissible;  otherwise  not.  The  surety  is  considered  as 
bound  only  for  the  actual  conduct  of  the  party,  and  not  for 
whatever  he  might  say  he  had  done,  and  therefore  is  entitled  to 
proof  of  his  conduct  by  original  evidence  where  it  can  be  liad, 
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excluding  all  declarations  of  the  principal  made  subse(|iient  to 
the  act  to  which  they  relate,  and  out  of  the  course  of  his 
official  duty."     1  Greenleaf  on  Evadence,  Sec.  187. 

The  correctness  of  the  rules,  with  their  qualifications  as 
embodied  in  the  above  quotation,  has  been  recognized  and 
illustrated  by  some  of  the  ablest  courts  in  the  country.  Stet- 
son V.  City  Bank,  2  Ohio  St.  167,  opinion  by  Ranney,  J.; 
Hatch  V.  Elkins,  65  N.  Y.  489 ;  Union  Savings  Association  v. 
Edwards,  47  Mo.  445  ;  Chelmsford  Co.  v.  Demarest,  7  Gray,  1. 

But  it  is  insisted  in  argument  on  behalf  of  plaintiff  below 
that  the  admissions  and  declarations  of  Schleiss  were  receivable 
in  evidence  under  the  rule  as  to  the  declarations  and  entries  of 
persons  since  deceased,  made  against  their  interest,  being  com- 
petent evidence;  and  the  cases  of  Whitmarsh  v.  George,  8 
Barn.  &  C.  556,  and  Middleton  v.  Melton,  10  Barn.  &  C.  316, 
are  cited  in  support  of  the  doctrine. 

We  ai-e  inclined  to  the  opinion  that  the  admission  of 
Schleiss  in  conversation,  of  having  received  a  specific  sum  dur- 
ing the  business  of  his  office,  and  he  having  since  died,  was 
competent.  1  Greenleaf  on  Ev.  (May's  Ed.)  Sees.  151,  152, 
and  authorities  cited  in  notes ;  but  that  the  admission  of 
his  letter  of  August  18,  18S5,  was  not  competent.  The  letter 
contains  statements  of  amounts  received  by  him ;  and  then 
several  statements  of  matters  not  relevant  to  any  point  in 
issue.  The  whole  letter  was  given  in  evidence  by  the  plaint- 
iff under  objections  and  exception  by  defendants.  One  of  the 
rules  as  to  the  production  of  evidence  is,  that  it  must  corre- 
spond with  the  allegations  and  be  confined  to  the  point  in  issue. 
"  This  rule  excludes  all  evidence  of  collateral  fa<it%  or  those 
which  are  incapable  of  affording  any  reasonable  presumption 
or  inference  as  to  the  principal  fact  or  matter  in  dis|)ute  ;  and 
the  reason  is,  that  such  evidence  tends  to  draw  away  the  minds 
of  the  persons  from' the  point  in  issue,  and  to  excite  jirejudice 
and  mislead  them."     1  Greenleaf  on  Ev.,  Sec.  52. 

Tlie  assurance  in  the  letter  that  his  sureties  would  not  suffer 
on  his  account,  was  well  calculated  to  mislead  the  minds  of  the 
jurors.  The  plaintiff  could,  under  no  rule  of  law  we  are 
aware  of,  have  given  original  evidence  tending  to  prove  that 
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there  was  a  probability  that  the  defendants  might  reimburso 
themselves  if  they  had  to  pay  the  amount  in  question.  Leach 
V.  Nicholp,  56  111.  273. 

Besides,  it  is  clear  from  reading  the  letter,  that  all  the  col- 
lateral matters  adverted  to  and  embraced  in  it,  and  which  were 
received  in  evidence,  are  to  be  put  upon  the  same  footing  of 
irrelevancy,  and  proceeded  from  motives  of  self-interest  on 
the  part  of  the  writer.  They  were  written  in  extenuation  of  his 
conduct,  and  not  against  his  interest.  We  are  well  aware  that 
some  courts  have  held  that  where  part  of  the  entries  or  dec- 
larations are  against  the  pecuniary  or  proprietary  interest  of 
the  declarant,  that  would  carry  the  whole.  But  we  have  been 
cited  to  and  we  can  find  no  authority,  which  would  authorize 
the  introduction  of  such  collateral  matters  when  the  party 
producing  them  would  not  be  authorized  to  give  original 
evidence  of  the  same  on  account  of  their  irrelevancy  and  mis- 
chievous tendency. 

The  judgment  below  should  be  reversed  and  the  cause 
remanded. 

«  

lieversed  and  remanded. 


S4      92 

^^^-^°'  Philip  Lichtenstadt 

V. 

Benjamin  W.  Fleishee  et  al. 

Lt junction » —  Dissolution — Da m ages — S uggestion  of— Measure  qf—SoUe' 
itor^s  Fees — Discretion  qf  Court, 

1.  Where  an  injunction  has  been  dissolved,  the  daning^es  to  be  allowed 
in  the  assessment  upon  a  suggestion  of  damages,  are  only  such  as  have  re- 
sulted from  the  improper  suing  out  of  the  injunction.  Solicitor's  fees  mu.^t 
be  confined  to  the  proper  allowance  for  services  rendered  on  the  motion  1 1 
dissolve. 

2.  The  allowance  of  solicitor's  fees  in  such  cases  rests  somewhat  in  the 
discretion  of  the  chancellor  before  whom  the  litigation  has  proceeded,  and 
unless  he  has  very  clearly  gone  wrong,  his  discretion  will  not  be  interfered 
with  by  this  court. 
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3.  In  Ruch  a  case  this  court  will  not  reverse  merely  for  the  reason  that 
the  finding  of  the  court  below  was  for  a  less  sum  than  the  lowest  amount 
£xed  by  the  witnesses. 

[Opinion  filed  November  23, 1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  GwYNN  Garnett,  Judge,  presiding. 

Mr.  Allan  C.  Story,  for  appellant 

In  November,  1884,  a  bill  in  chancery  was  filed  in  the  Su- 
perior Court  against  appellant  and  others,  to  enjoin  them  from 
preparing  for  trial  or  trying  a  certain  replevin  suit  which  had 
been  brought,  for  a  quantity  of  woolen  yarn,  sworn  by  plaint- 
iflFs  to  be  worth  $5,000,  and  which  they  had  obtained  from 
Lichtenstadt  on  the  writ,  and  shipped  to  Philadelphia  before 
tiling  the  bill.  They  also  claimed  in  the  bill  for  an  injunction 
a  quantity  of  other  yarn,  claimed  to  be  worth  in  all  from 
$8,000  to  $9,000. 

The  writ  was  served  just  as  the  replevin  case  was  to  be 
called  for  trial,  and  of  course  the  attorney's  fees  for  this  and 
other  expenses  of  preparation  for  trial  m  the  case,  was  an  ele- 
ment of  damage  to  appellant  by  reason  of  the  injunction. 

Several  attempts  were  made  to  dissolve  the  injunction,  and 
complainants  were  twice  allowed  to  amend  their  bill.  Finally, 
after  answer,  a  new  injunction  bond  was  ordered,  and  finally  on 
the  third  motion  the  injunction  was  modified,  so  as  to  allow  all 
steps  to  be  taken  in  replevin  suit  except  to  try  the  same. 

The  chancery  cause  was  tried  upon  bill,  answer,  replication 
and  proofs,  consuming  five  days  in  the  trial.  The  court,  Judge 
Garnett,  dismissed  the  bill  for  want  of  equity  at  cost  of  com- 
plainant, and  suggestions  having  been  filed,  assessed  damages 
upon  dissolution  of  injunction  at  $150  in  favor  of  appellant. 

Under  the  previous  decisions  of  the  Supreme  Court  and  this 
court  there  should  have  been  allowed  a  sum  at  least  twice  as 
large  as  the  judgment  appealed  from.  Joslyn  v.  Dickerson, 
71  111.  26;  Mason  v.  City  of  Shawneetown,  77  111.  538;  Hart- 
well  V.  Black,  48  111.  301;  School  Directors  v.  Tnistees,  66  111. 
247. 
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Mr.  Julius  Stern,  for  appellees. 

Per  Curiam.  This  is  an  appeal  from  the  finding  and  jiulg- 
ment  rendered  by  the  chancellor  upon  a  suggestion  of  damages 
on  the  dissolution  of  an  injunction.  The  injunction  was  dis- 
solved on  final  hearing,  and  ranch  of  the  work  done  by  counsel 
for  which  recomjiense  was  sought,  was  upon  the  merits  and 
was  necessary,  and  presumably  would  be  valuable  to  appellant 
in  the  suit  at  law,  to  enjoin  the  prosecution  of  which  the  bill 
in  chancery  was  filed.  The  only  damages  claimed  was  for 
attorney's  fees. 

"While  the  testimony  introduced  would  warrant  the  court 
in  allowing  a  large  amount,  we  are  unable  to  say  that  the  court 
so  far  erred  in  fixing  the  amount  for  which  judgment  was 
rendered  as  to  require  us  to  reverse  the  judgment. 

The  damages  to  be  allowed  in  such  assessments  are  only  such 
as  result  from  an  improper  suing  out  of  the  injunction,  and 
the  solicitor's  fees  must  be  confined  to  the  proper  allowance 
for  services  rendered  in  the  motion  to  dissolve.  The  allow- 
ance of  such  fees  rests  somewhat  in  the  discretion  of  the  chan- 
cellor before  whom  the  litigation  has  proceeded,  and  the  dis- 
crimination made  by  him  between  the  services  to  be  charged 
to  the  motion  to  dissolve  and  those  to  be  referred  to  the  trial 
of  the  entire  case  presents  a  diflicult  question  for  a  reviewing 
court,  and  unless,  therefore,  he  has  very  clearly  gone  wrong,  his 
discretion  will  not  be  interfered  with. 

We  find  no  case  in  which  the  judgment  of  the  chancellor 
has  in  such  case  been  set  aside  on  the  ground  that  the  allow- 
ance of  attorney's  fees  was,  under  the  evidence,  too  smajl,  and 
in  view  of  the  opinions  of  the  value  of  the  services  which  are 
usually  given  by  lawyers  who  are  called  as  witnesses  to  prove 
the  value  of  such  services,  we  are  loth  to  set  a  precedent.  "We 
can  not  reverse  in  such  a  case  for  the  reason  that  the  finding 
of  the  court  is  for  a  less  sum  than  the  lowest  amount  fixed  by 
witnesses. 

The  judgment  must  be  aflirmed. 

Judgment  affirmed. 
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Wm.  a.  Paulsen  and  Flora  A.  Brown 

V. 

Charles  Manske  et  al. 

Mechanic's  Lien — Contract s^Wheiher  with  Owners — Agency — Evl* 
dence — A  dmissions — Release —  Waiver — Arbitration — Eevoeation. 

1.  Upon  a  petition  for  a  mechanic's  lien,  it  is  held:  That  the  contracts 
under  which  the  petitioners  furnished  labor  and  materials  were  made  with 
the  owners  of  the  land  by  one  who,  though  acting  in  his  own  name,  was 
authorized  to  act  and  was  in  fact  acting,  not  only  for  himself  but  as  their 
agent;  that  certain  admissions  by  the  beneficial  owner,  contained  in  an 
agreement  submitting  the  matters  in  dispute  to  arbitration,  are  competent 
evidence  tending  to  establish  the  agency,  and  as  such  suflScient  to  sustain 
the  decree  for  the  petitioners ;  that  a  release  given  by  the  petitioners  to  a 
mortgagee  is  not  available  to  the  owners  as  a  waiver  of  the  liens  in  question; 
and  that  said  liens  were  not  affected  by  the  agreement  to  submit  to  arbitra- 
tion, the  commencement  of  this  suit  having  been  a  revocation  of  the  agree- 
ment to  arbitrate. 

2.  Either  party  to  a  submission,  may,  at  any  time  before  an  award, 
revoke  the  authority  of  the  arbitrators.  The  institution  of  a  suit  before 
award  bj*  one  of  the  parties,  the  cause  of  action  being  the  same  subject-mat- 
ter, revokes  by  implication  the  agreement  to  arbitrate. 

[Opinion  filed  November  23,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Cykus  Epler,  Judge,  presiding. 

* 

This  was  a  petition  filed  by  Charles  Manske  against  William 
A.  Paulsen,  Lewis  A.  Brown,  Flora  A.  Brown,  August  Zander, 
Otto  Schmidt  and  Henry  Sierks,  for  a  mechanics'  lien.  The 
petition  alleges  that  on  the  23d  day  of  October,  1884,  the 
defendant  Lewis  A.  Brown  was  the  owner  of  the  legal  title, 
in  trust  for  defendant,  Flora  A.  Brown,  of  a  certain  lot  on 
the  northwest  corner  of  Stone  and  Scott  Streets,  Chicago, 
having  a  frontage  of  130  feet  on  Scott  Street  and  forty-three 
and  sixty-one  one-hundredths  feet  on  Stone  Street;  that 
on  that  day  Lewis  A.  Brown  and  Flora  A.  Brown  entered 
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into  a  written  contract  with  Paiili?en,  thereby  appointing  him 
tlieir  attorney  in  fact,  to  contract  for  the  erection  of  certain 
buildings  on  said  lot,  and  to  charge,  obligate  and  bind  them  to 
pay  for  tlie  same;  that  either  in  and  by  said  power  of  attorney 
or  some  other  contract  between  him  and  them,  Paulsen  was 
vested  with  some  equitable  interest  in  said  premises,  the  pre- 
cise nature  of  wliich  was  unknown  to  the  petitioner;  that  Oc- 
tober 23,  18S4,  the  Browns  and  Paulsen  entered  into  a  con- 
tract with  the  petitioner  by  which  the  petitioner  contracted  to 
furnish  the  materials  and  do  the  cut-stone  work  in  said  build- 
ings for  $9,900,  payable  from  time  to  time  as  the  work  pro- 
gressed; that  said  contract,  though  signed  by  Paulsen  only, 
was  in  fact  executed  by  him  not  only  in  his  own  behalf  but  in 
behalf  of  the  Browns,  and  was  binding  in  equity  on  them  as 
well  as  on  him;  that  the  petitioner  performed  his  contract  ac- 
cording to  its  terms,  and  completed  the  same  May  25,  1885, 
and  that  after  deducting  all  payments,  there  remained  due 
him  the  sum  of  $3,000.75,  with  interest  from  May  25,  1885; 
that  the  other  defendants  had  or  claimed  some  interest  in  tlie 
premises,  but  that  such  claims  were  subsequent  and  junior  to 
the  petitioner's  lien. 

Defendants  Zander,  Schmidt  and  Sierks,  each  filed  an 
answer  and  cros£- petition,  admitting  the  allegations  of  the  orig- 
inal petition  as  to  the  ownership  of  the  premises,  the  contract 
between  the  Browns  and  Paulsen  and  Paulsen's  equitable  in- 
terest, and  each  setting  up  a  contract  with  the  Browns  and 
Paulsen  to  furnish  certain  mateiials  and  do  certain  portions  of 
the  work  in  the  construction  of  said  buildings,  and  alleging  the 
performance  of  such  contracts;  that  certain  sums  remained  due 
thereon,  and  praying  for  a  lien  on  the  premises  tlierefor. 

The  Browns  and  Paulsen  answered,  admitting  that  Lewis  A. 
Brown  was  seized  in  fee  of  said  premises  for  the  use  of  Flora 
A.  Brown,  and  admitting  that  there  was  a  contract  between 
the  Browns  and  Paulsen  concerning  the  anticipated  erection  of 
said  buildings,  but  denying  that  Paulsen  was  the  agent  of  the 
Browns,  alleging  that  Paulsen,  when  contracting  with  the 
petitioner  and  with  the  defendants.  Zander,  Schmidt  and  Sierks, 
did  not  act  as  the  agent  of  the  Browns,  and  that  they  were  not 


First  District — October  Term,  1887.        97 

-^  —  -      -       -  —  --  — 

Paulsen  v.  Manske. 

liable  on  such  contracts;  that  all  of  said  parties  had  entered 
into  an  agreement  for  an  arbitration  of  the  matters  in  dispute 
between  them,  and  that  said  arbitration  proceedings  had  not 
reached  a  conclusion,  their  failure  so  to  do  being  in  no  way 
attributable  to  the  Browns  and  Paulsen,  and  that  such  submis- 
sion to  arbitration  was  a  waiver  on  the  part  of  the  petitioners 
of  their  liens  on  said  premises.  The  answer  also  alleged  that 
the  petitioners  in  the  original  and  cross-petitions  had  executed 
and  delivered  to  one  of  the  defendants  answering,  an  explicit 
waiver  in  writing  of  any  liens  which  they  might  have  upon 
said  premises  for  any  work  or  materials  put  npon  the  same. 

At  the  hearing,  which  was  had  on  pleadings  and  proofs,  the 
petitioners  gave  in  evidence  two  coYi tracts  executed  by  Lewis 
A.  Brown  and  Flora  A.  Brown  of  the  first  part,  and  William 
A.  Paulsen  of  the  second  part,  under  their  respective  hands 
and  seals,  and  both  bearing  date  October  1,  1884.  By  one  of 
said  contracts  the  party  of  the  first  part  covenanted  and  agreed 
to  convey  to  the  party  of  the  second  part,  in  fee,  clear  of  all 
incnmbrances,  by  a  good  and  suflicient  warranty  deed,  the 
west  ninety-five  feet  of  said  lot,  being  all  of  the  lot  except  the 
east  thirty-five  feet,  "upon  which  a  double  house  is  to  be 
erected,  according  to  an  agreement  of  even  date  herewith,  and 
which  is  hereby  made  a  part  of  this  contract,"  and  the  party 
of  the  second  part  agreed  to  pay  the  party  of  the  first  part  for 
the  portion  of  the  lot  so  to  be  conveyed,  the  sum  of  §5,816,  by 
building  said  double  house  upon  said  thirty-five  feet  of  said 

lot. 

By  the  other  contract  it  was  agreed,  in  consideration  of  the 
contract  above  described,  that  the  party  of  the  second  part 
should  build  a  row  or  block  of  houses  on  said  lot,  according  to 
certain  plans  and  specifications,  making  the  house  on  the  east 
thirty-five  feet  a  double  house,  and  said  contract  then  pro- 
ceeded as  follows : 

'*It  is  further  agreed  hereby,  that  said  first  parties  shall  exe- 
cute any  notes,  trust  deeds,  mortgages  or  any  documents  that 
may  be  necessary  for  the  purpose  of  borrowing  money  on  said 
lot  with  which  to  erect  said  block  of  buildings,  agreeing  that 
all  moneys  so  borrowed  shall  be  used  by  said  first  parties  for 
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])aying  for  said  buildings,  to  be  paid,  however,  only  on  orders 
or  architect's  certificates,  endorsed  by  said  second  party,  mean- 
ing hereby,  that  said  first  party  shall  control  all  the  money 
expended  on  said  buildings,  but  that  said  second  party  shall 
have  entire  control  of  the  work,  and,  by  his  orders,  of  the 
payment  of  contractors. 

"  It  is  further  agreed,  that  when  said  block  is  finished  ac- 
cording to  said  plans,  said  first  parties  shall  estimate  the  cost 
of  the  east  house  of  said  block,  according  to  the  vouchers  and 
certificates  of  cost  for  the  same,  and  credit  said  second  party  with 
the  amount  so  ascertained,  and  if  siiid  amount  be  more  than  the 
purchase  money  named  in  the  contract  for  a  deed  above  men- 
tioned, said  first  parties  wiH  execute  the  deed  therein  named, 
and  assume  so  much  of  the  mortgage  debt  on  said  lot  and 
the  buildings  thereon,  as  the  cost  of  said  east  house  exceeds 
the  amount  of  said  purchase  money;  but  if  the  cost  of  said  east 
house  as  above  be  less  than  said  purchase  money,  then  the 
second  party  shall  pay  the  difference  in  casli,  or  secure  said 
first  parties  for  any  amount  that  may  ap})eardue,  and  when  all 
of  said  purchase  money  shall  have  been  paid,  then  the  deed 
shall  be  executed  according  to  the  contract  for  a  deed  herein- 
before mentioned. 

'*It  is  hereby  understood  to  be  the  meaning  and  intention  of 
the  parties  hereto,  that  the  second  party  is  to  have  and  to  en- 
joy any  profits  that  may  arise  or  grow  out  of  the  performance 
of  this  contract  or  the  contract  for  a  warranty  deed  hereinbe- 
fore mentioned,  and  to  control  the  property  in  every  way  until 
all  the  provisions  of  both  contracts  are  performed;  and  that 
the  second  party  will  furnish  the  vouchers  and  architect's  cer- 
tificates to  the  first  parties  for  the  payment  of  moneys  and 
u|)on  which  to  estimate  the  cost  of  said  east  house.  In  case  of 
dispute  as  to  said  cost,  each  j^arty  hereto  shall  choose  an 
appraiser,  and  the  two  chosen  shall  name  a  third,  and  the  three 
shall  finally  decide  said  cost;  and  said  first  parties  are  to  have 
the  said  east  house  at  its  cost  as  aforesaid,  and  they  shall  exe- 
cute a  deed  for  the  land  as  soon  as  said  land  is  fully  paid  for, 
eitlier  by  the  money  said  first  parties  find  has  been  expended 
in  the  building  on  the  i)art  of  the  lot  reserved  by  them,  or 
paid  for  in  any  other  manner  by  said  second  party." 
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Manske,  Zander  and  Schmidt  produced  in  evidence  contracts 
in  writing  for  the  labor  and  materials  which  they  respectively 
claim  to  have  furnished  for  said  buildings.  Upon  their  face 
these  contracts  purport  to  be  between  them  and  Paulsen  indi- 
vidually, and  they  are  signed  by  Paulsen  alone.  Sierks  proved 
a  verbal  contract  with  Paulsen  under  which  he,  as  architect, 
drew  the  plans  and  specifications,  and  superintended  the 
erection  of  said  buildings.  Each  of  said  parties  gave  evidence 
tending  to  show  the  performance  by  each  of  his  contract,  and 
also  showing  the  balance  due  them  resfxjctively. 

To  obtain  money  to  erect  said  buildings,  the  Browns  obtained 
a  loan  of  $22,000  from  the  United  States  Mortgage  Company, 
and  executed  to  said  company  a  mortgage  on  said  premises  for 
that  amount.  Of  the  money  thus  borrowed,  $15,000  was  paid 
over  by  the  agent  of  the  mortgage  company  to  the  Browns 
during  the  progress  of  the  work.  It  appearing  that  the  peti- 
tioners and  others  were  claiming  mechanics'  liens  on  said 
premises,  the  agent  of  the  mortgage  company  refused  to  pay 
over  the  remaining  $7,000  unless  matters  should  be  so  arranged 
as  to  give  said  company  priority  over  said  liens.  At  the  same 
time  various  disputes  having  arisen  between  Flora  A.  Brown, 
to  whom  the  legal  title  to  said  lot  had  in  the  meantime  been 
conveyed  by  Lewis  A.  Brown  and  Paulsen,  of  the  one  part, 
and  said  mechanics  and  material  men  of  the  other,  an  agree- 
ment was  entered  into  between  them,  under  their  respective 
hands  and  seals,  bearing  date  August  17,  1885,  submitting  said 
differences  to  arbitration.  Said  agreement  was  executed  by 
Mrs.  Brown,  Paulsen,  the  petitioners  and  others,  and  recited 
that:  "Whereas,  the  said  William  A.  Paulsen,  on  his  behalf, 
and  on  behalf  of  Flora  A.  Brown,  did,  several  months  ago,  in  the 
erection  of  certain  buildings  on  (the  premises  in  question),  enter 
into  written  contracts  "  with  Manske,  Zander,  Schmidt  and 
various  others  (setting  out  the  substance  of  said  contracts),  and 
it  was  claimed  by  all  of  said  contractors  that  they  had  fully 
performed  their  contracts,  and  that  there  was  due  them  various 
sums  particularly  specified;  and,  "Whereas,  said  Paulsen,  on 
his  own  behalf  and  on  behalf  of  said  Flora  A.  Brown,  entered 
into  a  verbal  contract  with  Charles  Thielemann,  for  the  furnish- 
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ing  of  the  galvanized  iron  cornice  work  in  and  about  the 
erection  of  said  buildings,"  etc.;  and,  "  Whereas,  Baid  Paulsen, 
on  his  own  behalf  and  on  behalf  of  said  Flora  A.  Brown,  as 
aforesaid,  at  the  conamencement,  employed  said  Henry  Sierks 
as  architect,  to  superintend  the  erection  of  said  buildings,  and 
to  exercise  all  necessary  control  for  the  purpose  of  securing  a 
strict  performance  on  the  part  of  said  several  contractors  of 
the  terms  of  said  contracts,"  etc.;  and,  "  Whereas,  it  is  claimed 
by  said  Paulsen,  on  behalf  of  the  said  party  of  the  first  part, 
that  said  contractors,  or  some  of  them,  have  not  furnished 
material,  and  have  not  performed  their  work  as  they  were 
required  to  do  by  the  terms  of  said  contracts,"  etc.;  and, 
"  Whereas,  all  of  said  parties  to  this  agreement  are  desirous 
of  avoiding  litigation,  and  determining  their  disputes  in  as 
speedy  a  manner  as  possible,  so  as  to  secure  the  prompt  pay- 
ment on  the  part  of  said  party  of  the  first  part,  of  all  claims 
due  the  contractors,  as  well  as  a  proper  admeasurement  and 
adjustment  of  all  damages  to  said  Paulsen,  if  any  shall  appear 
to  exist.  Now,  therefore,  in  view  of  the  premises,  the  parties 
to  this  agreement  have  decided  to  submit  to  an  arbitration  of 
all  differences  existing  between  them." 

The  agreement  then  recited  that  Mrs.  Brown  and  Paulsen, 
the  parties  of  the  first  part,  had  appointed  one  Newman,  and 
the  contractors  and  architect,  one  Dryer,  as  arbitrators,  who 
were  to  select  a  third  arbitrator  to  act  with  them.  Then,  after 
directing  the  mode  of  procedure  by  the  arbitrators  and  the 
form  of  their  award,  and  providing  that  such  award  might  be 
entered  in  the  Circuit  Court  of  Cook  County  as  a  final  judg- 
ment and  determination  of  that  court,  it  contained  the  following 
stipulation :  ''It  is  hereby  sti  pulated  and  agreed  by  said  contract- 
ors and  the  architect,  that,  so  far  as  their  claims  for  mechanics' 
liens  against  said  premises  are  concerned,  the  United  States  Mort- 
gage Company,  a  corporation,  has  a  lien  prior  and  superior  to 
theirs  by  virtue  of  said  mortgage,  made,  acknowledged  and 
delivered  to  said  corporation  by  Lewis  A.  and  Flora  A.  Brown, 
the  owners  of  the  land  on  which  said  buildings  are  erected, 
under  date  of  December  31, 1884,  and  conveying  said  premises 
for  the  purposes  of  securing  an  indebtedness  of  $22,000." 
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The  stipulation  in  regard  to  thelien  of  tlie  mortgage  company, 
contained  in  the  foregoing  agreement,  not  proving  satisfactory 
to  the  agent  of  said  company,  the  architect  and  mechanics,  after 
considerable  negotiation  among  the  parties,  executed  and  de- 
livered to  said  agent  the  following  instrument: 

**We,  the  undersigned,  contractors  for  the  buildings  erected 
by  Flora  A.  Brown  and  William  A.  Paulsen,  on  the  premises 
described  as  lot  1,  block  6,  in  Stone's  subdivision  of  Astor's 
addition  to  Chicago,  hereby  waive  and  relinquish  all  and  every 
right  to  a  mechanic's  lien  under  the  statute,  for  work  done  and 
materials  furnished  on  said  premises,  and  particularly  our  pri- 
ority of  claim  so  far  as  the  United  States  Mortgage  Company 
is  concerned. 

"  Chicago,  August  26,  1885." 

This  waiver  was  signed  by  Zander,  Schmidt,  Sierks,  Manske 
and  various  other  mechanics  and  material  men.  Upon  the  de- 
livery of  said  waiver  to  the  agent  of  the  mortgage  company, 
said  agent  paid  over  to  Mrs,  Brown  the  remaining  $7,000  of 
the  loan. 

It  appears  that  the  arbitrators  appointed  by  the  parties  were 
nnable  to  agree  upon  a  third  arbitrator.  A  stipulation  was 
thereupon  entered  into  authorizing  the  appointment  of  such 
third  arbitrator  by  the  Circuit  Court,  but  before  that  was  done, 
Dryer,  the  arbitrator  selected  by  the  mechanics,  became  sick 
and  went  to  Europe.  An  attempt  was  then  made  to  obtain 
Paulsen's  consent  to  the  substitution  by  the  mechanics  of 
another  arbitrator  in  his  place,  and  such  consent  being  refused, 
this  suit  was  brought. 

The  court,  by  its  decree,  found  the  petitioners  entitled  to 
liens  on  said  premises  for  the  several  amounts  remaining  due 
them  on  their  respective  contracts,  and  ordered  Mrs.  Brown 
and  Paulsen  to  pay  the  same  within  five  days,  or  in  default  of 
such  payment,  that  said  premises  be  sold. 

Messrs.  Edwaed  J.  Judd  and  A.  M.  Pence,  for  appellants. 

The  contracts  in  this  case  were  made  with  one  not  the 
owner  of  the  land,  and  so  no  lien  can  exist  in  favor  of  the 
contractors.  Woodburn  v.  Gifford,  66  111.  285;  Wetherill  v. 
Ohlendorf,  61  IlL  283.     The  owners  of  the  land  in  this  case, 
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the  Browns,  contracted  with  Paulsen  to  erect  certain  build- 
ings, and  he  in  turn  entered  into  jxjrsonal  contracts  with  the 
lien  claimants  in  this  cause.  Their  position  is  that  of  sub- 
contractors, and  they  are  entitled  to  no  lien,  as  they  have 
given  no  notices  to  the  owners  as  required  by  statute.  The 
taking  of  other  security  is  a  waiver  of  the  lien.  Benneson  v. 
Thayer,  23  111.  374;  Kinzey  v.  Thomas,  28  111.  502.  The  lien 
claimants  in  this  cause  contracted  with  Paulsen  individually, 
and  subsequently  entered  into  articles  of  arbitration  in  which 
Flora  A.  Brown  joined,  making  herself  liable  for  any  award 
which  might  be  rendered.  This  constitutes  a  waiver  of  the 
lien,  if  any  existed. 

Messrs.  Yocke  &  Storck,  for  appellees. 

As  a  general  rule  an  equitable  as  well  as  a  legal  owner 
of  property  may  create  a  mechanics'  lien.  Phillips  on  Me- 
chanics' Liens,  Sec.  QQ. 

The  word  '*  owner  "  includes  owner  in  equity  as  well  as  at 
law.  Atkins  v.  Little,  17  Minn.  353 ;  Kollins  v.  Cross,  45  N. 
Y.  768. 

Parties  having  contracted  for  the  purchase  of  property,  and 
entered  into  possession,  will,  so  far  as  their  equitable  interests 
are  concerned,  be  regarded  as  owners.  Phillips  on  Mechanics' 
Liens,  Sec.  69;  Stockwell  v.  Carpenter,  27  Iowa,  119. 

The  interest  of  the  owner  may  be  a  fee  simple,  an  estate  for 
life,  or  it  may  be  any  estate  less  than  a  fee.  Tracy  v.  Rogers, 
69  111.  662. 

The  fact  that  a  person  acted  as  an  agent  may  be  shown, 
although  he  signed  the  contract  in  his  own  name.  Whitlock 
V.  Hicks,  75  111.  460. 

The  liability  of  the  principal  to  third  persons  upon  contracts 
made  by  his  agent,  within  the  scope  of  his  authority,  is  not 
varied  by  the  mere  fact  that  the  agent  contracts  in  his  own 
name,  whether  he  discloses  his  agency  or  not,  provided  the 
circumstances  of  the  case  do  not  show  that  an  exclusive  credit 
is  given  to  the  agent.     Story  on  Agency  (7th  Ed.),   Sec.  446. 

The  release  given  to  the  contractors  is  inoperative  as  to 
appellants.     The  release  was  executed  on  the  faith  of  the  prom- 
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ise  to  enter  into  arbitration,  and  unless  that  agreement  has 
been  performed  appellants  should  not  be  permitted  to  claim 
any  benefits  under  the  release. 

The  release  is  unquestionably  operative  as  to  the  mortgage 
company,  but  it  has  no  force  or  operation  at  all  in  favor  of 
appellants.  Upon  what  consideration  is  it  founded  as  to  them? 
Their  revocable  and  unenforceable  agreement  to  submit  the 
matters  in  conti-oversy  to  arbitration  is  certainly  not  a  good 
or  valuable  consideration,  unless  the  agreement  was  carried 
out.  Afterward  made,  we  make  no  question  but  what  the 
lien  would  be  gone,  but  the  mere  execution  of  an  agreement 
to  do  something  in  the  future,  and  which  can  not  be  enforced, 
ought  not  to  operate  to  depi'ive  contractors  of  their  lien  for 
work  done  under  the  statute. 

Bailey,  J.  It  is  urged  that  the  decree  in  this  case,  estab- 
lishing mechanics'  liens  upon  the  premises  in  question,  should 
be  reversed  on  the  ground  that  the  contracts  under  which  the 
petitioners  furnished  labor  and  materials  were  not  made  with 
the  owners  of  the  land.  At  the  time  said  contracts  were 
entered  into,  the  legal  title  to  the  lot  on  which  the  buildings 
in  question  were  to  be  erected  stood  in  Lewis  A.  Brown, 
said  title  being  held  by  him  in  trust  for  Flora  A.  Brown. 
They,  being  the  owners  of  the  premises,  entered  into  a  con- 
tract with  Paulsen,  which  provided  for  the  erection  on  said 
lot  of  a  block  of  buildings.  In  erecting  said  buildings  the 
Browns  were  to  provide  the  necessary  money  by  mortgaging 
the  lot,  and  were  to  keep  said  money  in  their  own  hands,  and 
to  pay  it  out  for  labor  and  materials  on  architects'  certificates 
indorsed  by  Paulsen.  Paulsen  was  to  take  possession  of  the 
lot,  make  the  contracts,  see  that  the  labor  and  materials  were 
provided,  have  the  oversight  of  the  work,  and,  in  general, 
attend  to  all  business  matters  incident  to  the  erection  of  the 
buildings.  When  the  buildings  were  completed,  the  Browns 
were  to  deed  to  Paulsen  the  west  ninety-five  feet  of  the  lot 
for  $5,846,  and  the  same  with  the  buildings  thereon  were  to 
belong  to  him,  subject  to  the  mortgage  given  to  raise  the 
money  necessary  to  defray  the  cost  of  tlie  buildings,  said  \n\v- 
chase  money  to  be  paid  by  erecting  and  turning  over  to  the 
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Browns  a  building  on  the  east  thirty-live  feet  of  the  lot,  costing 
that  sum,  the  Browns  to  assume  only  so  much  of  said  mort- 
gage as  the  cost  of  the  building  on  the  east  thirty-five  feet 
should  exceed  said  sum  of  ^,846. 

Under  this  arrangement  Paulsen  let  the  contracts  for  the 
erection  of  the  buildings  in  his  own  name;  and  the  decree  can 
not  be  sustained  only  on  the  theory  that  he  was  acting,  and 
was  authorized  to  act,  not  only  for  liimself,  but  also  on  behalf 
of  and  as  the  agent  of  the  Browns.  The  scheme  upon  whicli 
the  buildings  were  erected  was  somewhat  peculiar,  and  it  is 
not  easy  to  define  the  exact  legal  relations  established  between 
the  Browns  and  Paulsen  by  their  contract.  But  we  are  una- 
ble to  see  anything  in  those  relations  which  necessarily  excludes 
the  theory  that,  in  entering  into  tlie  various  contracts  for  labor 
and  materials,  though  acting  in  his  own  name,  he  was  author- 
ized to  act,  and  was  in  fact  acting,  not  only  for  himself,  but  as 
the  agent  of  the  Browns,  or,  at  least,  as  the  agent  of  Mrs. 
Brown,  the  beneficial  owner  of  the  lot. 

In  the  agreement  executed  by  Mrs.  Brown,  Paulsen  and  the 
petitioners,  submitting  the  matters  in  dispute  between  them 
to  arbitration,  admissions  are  made  by  Mrs.  Brown  in  a  very 
full  and  amj)le  manner,  that  in  making  all  of  said  contracts, 
Paulsen  acted  on  her  behalf  as  well  as  for  himself.  These 
admissions  are  competent  evidence  tending  to  establish  Paul- 
sen's agency,  and  are,  in  our  opinion,  so  far  as  this  point  is 
concerned,  suflBcient  to  sustain  the  decree. 

Again,  it  is  urged  that  the  petitioners  have  waived  their 
liens,  and  that  the  decree  for  that  reason  can  not  be  sustained. 
The  instrument  relied  upon  as  a  waiver  or  release  names  no 
releasee  and  expresses  no  consideration,  and  we  have  therefore 
to  look  to  extrinsic  evidence  to  ascertain  both  tlie  considera- 
tion and  the  party  in  whose  favor  the  waiver  or  release  was 
intended  to  be  executed.  The  reason  for  giving  the  release 
was  that  the  agent  of  the  mortgage  com]^any  declined  to  yiay 
over  §7,000  of  the  money  loaned  on  said  mortgage  unless  the 
liens  claimed  by  the  mechanics  and  material  men  should  be  so 
arranged  as  to  leave  the  mortgage  the  first  lien  on  the  premi- 
ses. The  consideration  of  the  instrument  was  the  consent  of 
the  mortgage  company  to  pay  over  said  money  so  as  to  make 
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it  available  for  the  satisfaction,  jpro  tanto^  of  the  claims  of  the 
mechanics  and  material  men.  Not  only  did  the  consideration 
emanate  from  the  mortgage  company,  but  the  instrument,  on 
being  executed,  was  delivered  to  said  company.  The  legal 
conclusion  from  these  circumstances  is  that  the  mortgage  com- 
pany and  that  company  alone  was  the  party  in  whose  favor  the 
release  was  intended  to  be  executed.  That  seems  to  us  to  be 
as  clearly  shown  as  though  the  name  of  the  mortgage  company 
had  been  inserted  in  the  instrument  as  releasee. 

The  releari§,  being  given  to  the  mortgage  company,  is  avail- 
able for  that  company  alone.  It  was  not  executed  to  Mrs. 
Brown  or  to  Paulsen,  or  upon  any  consideration  moving  from 
them.  So  far  as  appears  they  are  mei;e  strangers  to  the  instru- 
ment, and  we  know  of  no  principle  upon  which  they  can  be 
permitted  to  avail  themselves  of  its  benefits. 

We  are  of  the  opinion  that  the  petitioners'  liens  w^ere  in  no 
way  aflFected  by  the  agreement  to  submit  the  differences  be- 
tween the  ])arties  to  arbitration.  Had  the  submission  been 
followed  by  an  award,  the  rights  of  the  parties  would  undoubt- 
edly have  been  conclusively  determined.  It  is  a  general  rule, 
liowever,  that  any  person  who  is  a  party  to  a  submission  may, 
at  any  time  before  an  award  made,  revoke  the  authority  of 
the  arbitrators;  and  for  this  purpose  it  makes  no  diflFerence 
whether  the  submission  is  by  deed  or  by  parol.  Morse  on 
Arbitration,  230,  and  authorities  cited.  Such  revocation  may 
be  express  or  it  may  be  implied;  and  the  institution  of  a  suit 
by  one  ]iarty  against  another,  after  the  submission  has  been 
entered  into  and  before  the  award  has  been  made,  the  cause  of 
action  being  the  subject-matter  of  the  arbitration,  will  operate 
to  revoke,  by  implication,  the  agreement  to  arbitrate.  Peter's 
Administrator  v.  Craig,  6  Dana,  307;  Morse  on  Arbitration,  236. 

The  institution  by  the  petitioners  of  the  present  suit  was,  in 
law,  a  revocation  of  the  agreement  to  arbitrate,  and  after  such 
revocation,  the  rights  of  the  parties  were  no  longer  subject  to 
or  affected  by  the  agreement. 

We  are  of  tlie  opinion  that  none  of  the  errors  assigned  by 
the  appellants  should  be  sustained,  and  the  decree  will  there- 
fore be  aflSjflied. 

Decree  affirmed. 
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V. 

Charles  C.  P.  Holden  et  al. 

Equity  Jurisdiction — Real  Property— Bill  to  Quiet  Title —Possettsion — 
Contract  qf  Sale — Whether  a  Mortgage — Default — Demurrer  to  Bill — Mo- 
tion— Prayer — Wrong  Relief — General  Relief, 

1.  The  general  rule  thafc  a  coart  of  equity  has  no  jurisdiction  to  quiet 
title  or  remove  a  cloud  upon  the  title  to  real  estate  unless  the  complainant 
is  in  possession,  or  the  land  is  improved  or  unoccupied,  has  certaiu  excep- 
tions. 

2.  Where  the  facts  stated  in  the  bill  show  that  the  legal  title  claimed  by 
the  complainant  is  not  disputed  by  the  defendant  in  possession,  but  that  such 
defendant  sets  up  some  equity,  not  affecting  the  legal  right  of  possession, 
which  operates  as  a  cloud  on  the  legal  title  and  prevents  a  sale  of  the  prop- 
erty, equity  has  jurisdiction,  there  being  no  adequate  remedy  at  law. 

3.  A  court  of  equity  has  jurisdiction  where  the  defendant  is  in  possession 
of  real  estate  and  in  default  under  a  contract  for  purchase. 

4.  Under  the  general  prayer  for  relief  a  court  of  equity  may  grant  the 
relief  appropriate  to  the  facts,  although  the  bill  was  framed  with  a  view  to 
getting  a  different  relief. 

5.  Where  there  is  a  prayer  for  general  relief,  it  is  improper  to  grant  a 
motion,  which  is  in  effect  a  demurrer  to  the  bill,  on  the  ground  that  the 
complainant  has  prayed  for  wrong  relief. 

[Opinion  filed  December  7,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie  Hon. 
Henry  M.  Shepard,  Judge,  presiding. 

Appellant  filed  this  bill  in  chancery  in  tlie  Superior  Court 
of  Cook  County,  as  follows: 

Complainant,  Newton  P.  Holden,  of  Frankfort,  Will  County, 
Illinois,  represents, 

That  on  or  about  March  1,  1881,  complainant  became  the 
owner  in  fee  simple  of  the  premises  in  question  by  virtue  of 
the  warranty  deed,  dated  March  1, 1881,  from  Eliza  W.  Roach 
to  Newton  P.  Holden.  Consideration,  $5,500.  Conveying 
the  property  in  dispute  in  this  case.  Acknowledged  March 
3,  1881.     Recorded  April  13,  1881,  book  1074,  page  132. 
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That  said  premises  consisted,  at  the  date  of  said  conveyance, 
and  still  consist,  of  a  lot  of  land  and  a  brick  dwelling  house 
and  frame  barn,  and  was  in  the  occupancy  of  tlie  defendant 
Holden. 

That  an  agi*eement  in  writing  was  entered  into,  by  and  be- 
tween complainant  and  defendant  Holdeu,  at  or  about  the 
time  of  said  conveyance,  which  is  as  follows: 

"This  agreement,  made  the  first  day  of  March,  A.  D.  1S81, 
between  Newton  P.  Holden,  of  Frankfort  Station,  Illinois, 
party  of  the  first  part,  and  Charles  0.  P.  Holden,  of  Chicago, 
Illinois,  party  of  the  second  part,  witnesseth  as  follows: 

"Whereas,  Newton  P.  Holden,  party  of  the  first  part,  is  the 
owner  in  fee  of  the  premises  known  as  No.  20  Aberdeen  St., 
being  the  S.  20  ft  of  lot  32  in  blk.  1  of  the  C.  T  sub.  div. 
of  blk.  1,  W.  i  and  W.  i  of  N.  E.  J,  Sec.  17,  T.  39,  R  14,  E. 
of  the  3rd  P.  M.,  in  the  City  of  Chicago;  and  whereas  Cliarles 
C.  P.  Holden,  party  of  the  second  part,  is  now  occupying  and 
i^esiding  in  said  premises. 

"Now,  therefore,  Newton  P.  Holden,  party  of  the  first  part, 
in  consideration  of  the  covenants  and  agreements  made  by  the 
party  of  the  second  part,  and  hereinafter  mentioned,  agrees: 

"1st  Not  to  disturb  said  ])arty  of  the  second  part  in  his 
possession  of  said  premises  for  the  space  of  three  years  from 
March  1st,  A.  D.  1881,  provided  always  that  the  covenants 
and  agreements  made  by  the  party  of  the  second  part,  which 
are  a  part  of  this  contract,  are  kept  good. 

"2d.  Said  party  of  the  first  part  agrees  that  if,  during  the 
term  of  this  contract,  said  party  of  the  second  part  does  not 
default  in  any  of  the  covenants  herein  made  by  him,  said  party 
of  the  second  part,  or  his  assigns,  can,  at  any  time  during  the 
said  three  years,  have  the  privilege  of  purchasing  said  premises 
from  the  party  of  the  first  part,  upon  the  payment  to  him  of 
five  thousand  five  hundred  dollars  ($5,500);  and  said  j^arty  of 
the  first  part  agrees  to  hold  said  premises  three  years  from 
March  Ist,  1881,  provided  there  is  no  default  in  the  covenants 
made  herein  by  the  party  of  the  second  part 

"C.  C.  P.  Holden,  party  of  the  second  part,  in  consideration 
of  the  occupancy  of  the  aforesaid  premises,  and  the  right  to 
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purchase  the  same  within  three  years  from  March  1st  A.  D. 
1881,  subject  to  tlie  following  conditions,  covenants  and 
agrees : 

"  Ist.  To  pay  said  Newton  P.  Iloldcn,  party  of  the  first  part, 
interest  on  five  thousand  five  hundred  dollars  ($5,500),  at  the 
rate  of  seven  per  cent,  per  annum,  payable  semi-annually,  at 
the  end  of  each  and  every  six  months,  from  March  1st,  A.  D. 
1881. 

"  2d.  He,  said  C.  C.  P.  Holden,  party  of  the  second  part, 
further  agrees  to  keep  said  premises,  No.  20  Aberdeen  Street, 
in  good  repair  and  insured  for  at  least  $3,000  during  his  pos- 
session of  the  same. 

"3d.  Said  party  of  the  second  part  further  covenants  and 
agrees  to  pay  all  taxes  on  said  premises  as  the  same  shall 
become  due,  including  water  taxes. 

"4th.  It  is  understood  and  agreed  by  said  C.  C.  P.  Holden, 
party  of  the  second  part,  that  if  default  shall  be  made  in  any 
of  the  covenants  and  agreements  by  him  above  made,  then 
this  contract  shall  become  null  and  void,  but  not  otherwise. 

"Newton  P.  Holden,         [seal.] 
"  Chables  C.  p.  Holden.  [seal.] 
"  Witnessed  hy 

"WitiGHT  Holden." 

That  said  agreement  was  written  in  duplicate,  one  co]>y 
being  delivered  to  each  of  the  parties,  they  having  signed  the 
same  in  execution. 

That  defendant  Holden  neglected  and  failed  to  keep  and 
perform  the  covenants  and  agreements  of  said  agreement,  and 
made  default  therein  as  follows : 

Said  defendant  Holden  has  not  paid  or  caused  to  be  paid 
to  complainant  the  sum  of  $5,500  mentioned  in  said  agree- 
ment, nor  any  part  thereof. 

Said  defendant  Holden  has  not  paid  or  caused  to  be  paid 
to  complainant  the  interest  on  the  same,  mentioned  in  said 
agreement,  nor  any  other  part  thereof  than  the  amount  which 
accrued  and  became  due  for  the  two  years  expiring  March  1, 
1883. 

Said  defendant  Holden  has  not  kept  said  premises  in  good 
repair — on  information  and  belief. 
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Said  defendant  Holden  has  not  kept  said  premises,  nor  any 
part  thereof,  insured  for  at  least  $3,000;  but  complainant  is 
informed  and  believes  that  said  defendant  has  kept  said  prem- 
ises, that  is,  the  improvements  thereof,  insured  in  his  own 
name,  and  with  the  loss  made  payable  to  complainant  as  a 
mortgagee.  Complainant  is  informed  and  believes  that  such 
insurance  is  no  sufficient  indemnity,  because  the  policies  pro- 
vide that  the  title  of  the  party  insured,  if  not  the  absolute  fee, 
should  be  stated  in  such  policies,  or  they  should  be  void;  and 
such  policies  contained  no  explanation  of  the  condition  of  such 
title,  but  were  issued  as  though  the  fee  simple  title  was  in  de- 
fendant Holden,  and  not  in  complainant,  and  as  though  com- 
plainant, instead  of  being  the  owner  in  fee,  subject  to  said 
agreement,  was  simply  the  owner  of  a  mortgage  thereon. 
Complainant  declined  to  receive  such  policies  under  t aid  agree- 
ment, and  they  are  in  the  possession  or  control  of  the  defend- 
ant Holden.  That  the  last  of  the  policies  was  issued  in 
November,  1884,  and  on  inquiry  complainant  was  informed 
that  up  to  March  23, 1885,  the  premiums  for  such  policies  had 
not  been  paid.  By  a  clause  in  the  policies,  such  state  of  facts 
rendered  them  not  valid. 

That  defendant  Holden  has  not  paid  all  taxes  on  said  prem- 
ises as  the  same  became  due,  including  water  taxes.  Complain- 
ant is  informed  and  believes  that  said  premises,  or  some  part 
thereof,  have  been  sold  for  unpaid  taxes  thereon,  which  should 
have  been  paid  by  defendant  Holden. 

That  complainant  has  ful^y  performed  the  agreement  on  his 
part,  and  has  suffered  defendant  Holden  to  remain  in  possession 
of  said  premises  until  the  demand  and  institution  of  the  pro- 
ceedings for  the  possession  thereof  hereinafter  mentioned. 

That  complainant  was  able  and  willing  to  sell  the  premises 
to  the  defendant  Holden  according  to  the  terms  of  the  agree- 
ment, during  the  three  years  from  March  1,  1881,  notwith- 
standing the  default  aforesaid;  but  the  defendant  Holden  was 
either  unable  or  imwilling  to  buy  the  same  and  make  payment 
therefor  during  said  three  years,  according  to  the  terms  of  said 
agreement,  and  requested  that  the  complainant  delay  insisting 
upon  the  purchase  or  possession  at  the  expiration  of  the  three 
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years.  Tliat  on  or  about  March  1,  1884,  complainant  de- 
manded of  said  defendant  that  he  comply  with  the  terms  of 
said  agreement  or  surrender  the  possession  to  complainant, 
whereupon  defendant  Holden  asked  a  delay  until  May  1, 1884, 
and  complainant  did  delay  in  the  enforcement  of  such  demand 
until  May  1,  1884.  On  or  about  said  last  named  day  defend- 
ant Uolden  requested  further  delay,  and  from  time  to  time  has 
requested  delay  after  delay,  until  the  matter  became  unpleas- 
ant to  both  complainant  and  defendant  Holden — to  complain- 
ant, because  his  property  was  fast  being  used  up  by  defendant 
Holden,  and  to  defendant  Holden,  because  he  either  would  not 
or  could  not  do  his  duty  in  the  premises — until,  on  March  6, 
1885,  defendant  Holden  verbally  abused  complainant,  and 
refused  to  talk  with  him  concerning  the  property;  and  then 
complainant  caused  demand  for  possession  to  be  served  upon 
defendant  Holden. 

That  according  to  information  furnished  to  complainant  by 
defendant  Holden,  defendant  Holden  owns  the  furniture  in  said 
premises,  and  during  all  the  time  since  the  making  of  said 
agreement,  he  has  rented  said  house  and  furniture,  and  has  re- 
ceived as  rent  thereof  his  own  board,  and  until  recently,  the 
board  of  his  adopted  daughter,  and  in  addition  the  rent  of  $50 
per  month. 

That  if  defendant  Holden  had  applied  such  rent  in  making 
the  payments  required  by  such  contract,  no  such  state  of 
affairs  would  exist  as  is  now  the  result  from  defaults  of  said 
defendant. 

Complainant  charges  that  if  the  representations  of  defend- 
ant Holden  as  to  the  revenue  derived  from  the  property  aie 
true,  he  has  acted  wrongfully  and  in  bad  faith  in  making  default 
in  the  payment  of  taxes  and  interest. 

Complainant  avers  that  said  premises  are  now  occupied  by 
defendant  Hiltabidel  and  defendant  Holden  under  some  arrange- 
ment, the  terms  of  which  are  unknown  to  complainant,  but  by 
virtue  of  which  defendant  Hiltabidel  pays  to  defendant  Holden 
a  rental  of  $50  per  month,  besides  his  board.  That  defendant 
Holden  is  not  pecuniarily  responsible,  and  has  no  means  out  of 
which  his  liability  for  the  use  and  occupation  of  said  premises 
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can  be  realized.  That  complainant  is  entitled  to  the  possession. 
That  defendant  Holden  caused  his  duplicate  of  said  agreement 
to  be  recorded  on  or  about  April  13,  1881,  and  the  same  is 
and  constitutes  a  cloud  upon  complainant's  title  to  the  premises. 
That  defendant  Holden  claims  and  asserts  tliat  he  is  owner  of 
said  premises,  and  that  complainant  is  simply  a  mortgagee, 
which  claim,  complainant  avers,  is  untrue  and  unfounded  ;  but 
such  claim,  connected  with  said  recorded  agreement,  constitute 
such  a  cloud  upon  and  embarrassment  to  complainant's  title, 
that  complainant  is  thereby  greatly  damaged  in  his  ownershi  p 
of  said  property,  and  in  justice  and  equity  is  entitled  to  the  pos- 
session, and  to  be  freed  from  the  cloud. 

That  on  March  7,  1885,  complainant  caused  to  be  served 
on  defendant  Holden  a  demand  in  writing  for  the  possession  of 
said  premises  to  which  said  defendant  replied  in  a  contemptible 
and  ungentlemanly  manner;  and  on  March  9,  1885,  complain- 
ant caused  to  be  filed  with  Daniel  Scully,  a  Justice  of  the  Peace, 
a  complaint  in  forcible  detainer  against  defendant  Holden, 
for  the  possession  of  said  premises;  that  summons  wasitsuel 
and  served,  and  cause  came  on  for  trial  March  18,  1885. 
Defendant  Holden  was  present,  but  declined  to  appear  and 
defend.  Cause  was  continued  to  March  19,  1885,  at  which 
time,  and  in  the  presence  of  defendant  Holden,  judgment  was 
rendered  in  complainant's  favor,  and  against  defendant  Holden, 
for  the  restitution  of  the  premises  and  costs.  That  March 
23,  1885,  defendant  Holden  filed  with  the  said  Justice  an 
appeal  bond  in  $400,  and  an  appeal  was  perfected  to  the  Circuit 
Court  of  Cook  Countv.  That  the  Circuit  Court  is  so  crowded 
with  business  that  said  cause  can  not  be  reached  for  trial  for 
one  or  more  years. 

That  said  appeal  is  no  adequate  security.  One  of  the 
sureties  is  G.  M.  Sayer,  who,  as  complainant  is  informed,  is  a 
clerk  in  a  wholesale  store  in  the  City  of  Chicago,  and  who 
recently  maiTied  the  adopted  daughter  of  defendant  Holden. 
Complainant  is  informed  and  believes  that  it  was  not  claimed 
at  the  time  of  giving  the  bond  that  Sayer  was  sufficient.  The 
other  of  the  sureties  is  John  Rosenberg,  who  purports  to  set 
forth  his  pecuniary  responsibility  and  his  qualifications  as  such 
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surety  in  an  affidavit  on  the  back  of  the  bond,  in  which  he 
states  that  he  is  the  owner  of  four  lots  in  Ira  Brown's  sub- 
division, in  said  Cook  County,  and  that  they  arc  incumbered 
not  more  than  $26. 

That  as  a  result  of  inquiries  set  on  foot  by  complainant,  it  is 
apparent  that  the  title  of  Rosenberg  is  not  good  as  a  basis  of 
security.  That  said  lots  are  from  one  to  two  miles  southwest 
of  Desplaines  Station,  in  a  locality  where  land  is  worth,  as 
complainant  is  informed  and  believes,  not  to  exceed  $75  per 
acre.  That  said  lots  are  of  such  size  that  the  twenty  acres 
sub-divided  are  divided  into  200  lots,  besides  streets  and 
alleys.  That  said  four  lots  are  less  than  one-half  acre  in  area. 
That  Rosenberg's  title,  as  appears  by  the  records,  is  subject  to 
two  trust  deed  liens.  The  first  is  recorded  in  book  912,  page 
i;40,  and  secures  $800  and  interest  at  eight  per  cent,  from  April 
1, 1879.  The  principal  matured  April  1, 1882.  Said  trust  deed 
conveys  all  of  block  2,  consisting  of  fifty  lots,  and  contains  a 
clause  stating  that  said  lots  may  be  released  upon  the  payment 
of  $19  and  interest  per  lot,  which  makes,  without  interest, 
$76  on  said  four  lots.  The  other  of  said  deeds  is  recorded  in 
book  912,  page  524,  and  secures  $673  and  interest  at  eight  per 
cent.,  which  sum  is  long  past  due.  This  conveys  ten  lots  in 
said  block  2;  and  if  the  debt  should  be  apportioned  equally, 
the  same  is  a  lien  upon  said  four  lots  of  $269.20,  besides 
interest. 

That  the  records  show  anotlier  incumbrance  purporting  to 
be  a  mortgage  on  lot  5,  in  said  block  2,  recorded  June  6,  1884, 
from  Michael  J.  Howard,  a  former  owner  of  said  lots,  to 
Christoph  Wilberhcit;  but  complainant  believes  that  the  same 
was  filed  for  record  after  Howard  had  parted  with  his  title. 

That  com])lainant  has  caused  diligent  inquiry  to  be  made 
concerning  said  lots,  and  is  fully  convinced  that  there  is  no 
security  in  the  title  which  Rosenberg  appears  to  have. 

That  at  the  time  aforesaid,  when  complainant  acquired  the 
title  aforesaid,  there  was  in  the  possession  of  the  grantor  of  com- 
plainant an  abstract  of  title  to  said  premises,  which  abstract 
is  part  and  parcel  of  the  property,  and  which  was  held  and 
owned  by  the  grantor  with  the  property.     That  said  abstract 
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is  of  particular  value  in  connection  with  the  ownership  of  the 
property,  because  of  the  destruction  of  the  records  of  Cook 
County,  October  9,  1871,  and  said  abstract  shows  the  title  to 
such  property  as  it  existed  prior  to  such  destruction.  That 
said  abstract  was  delivered  to  complainant  with  said  deed  to 
him,  and  thereafter  was  in  the  custody,  for  complainant,  of 
complainant's  son,  Wright  Holden,  now  deceased.  That  de- 
fendant Holden  procured  said  abstract  from  said  Wright 
Holden,  and  now  refuses  to  deliver  the  same  to  complainant, 
saying  it  is  locked  up  in  his  safe  and  is  going  to  stay  there. 

Tliat  said  property  is  not  worth  to  exceed  $7,000,  and  in 
the  event  that  complainant  should  be  deemed  and  taken  to  be 
simply  a  mortgagee  thereof,  the  said  value  is  not  sufficient  to 
pay  the  said  sum  of  $5,500  and  the  interest  thereon  at  seven  per 
cent,  from  March  1,  1883,  and  the  amount  necessary  to  free  the 
property  from  liens  for  taxes  which  defendant  Holden  has  not 
paid,  and  the  usnal  expenses  of  a  sale. 

That  actual  loss  will  result  to  the  complainant  in  any  event, 
if  defendants  are  allowed  to  remain  in  possession  without 
making  payment  to  complainant,  or  to  a  receiver,  of  a  fair 
equivalent  for  the  use  and  occupation. 

Complainant  is  informed  and  believes  that  said  premises  are 
worth,  as  a  fair  rental,  $50  per  month. 

Complainant  charges  that  defendant  Holden  ought  to  be 
resti*ained,  by  the  order  and  injunction  of  this  court,  from  col- 
lecting or  receiving  any  money  or  rent  for  the  use  and  occu- 
pation of  said  premises,  or  any  part  thereof,  and  from  using 
and  occupying  the  [same  without  paying  to  complainant,  or 
a  receiver,  such  sum  of  money  monthly  as  may  be  a  fair  suui 
for  sucli  use  and  occupation. 

Complainant  charges  that  said  Anna  Hiltabidel  ought  to  be 
restrained  from  making  payment  of  any  money  or  rent  for  the 
use  and  occupation  of  said  premif^es  to  any  other  person  than 
the  complainant,  or  a  receiver,  and  from  making  any  jmyment 
to  defendant  Holden,  in  respect  to  such  use  and  occupation. 

Prayer  for  answer,  not  under  oath;  that  said  agreement  may 
be  set  aside  and  declared  void;  that  complainant's  title  may  be 
declared  to  be  free  and  clear  from  any  right,  title  or  interest 
Vol.  xxrv  8 
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of  the  said  0.  0.  P.  Holden,  and  may  be  decreed  to  be  free 
and  clear  of  any  cloud,  claim  or  demand  under  and  by  virtue 
of  said  agreement;  that  the  said  duplicate  thereof  in  the 
possession  of  defendant  Holden  may  be  delivered  up  to  be 
canceled;  that  complainant  may  be  put  in  possession  of  eaid 
premises;  that  defendant  Holden  may  be  decreed  to  pay  to 
complainant  what  may  be  found  due  to  complainant  from  de- 
fendant Holden  for  his  use  and  occupation  of  said  premises;  that 
defendant  Holden  may  be  ordered  and  decreed  to  deliver  the 
said  abstract  of  title  to  complainant,  or  to  a  receiver;  that  de* 
fendant  Holden  may  be  restrained,  by  order  and  injunction  of 
this  court,  from  collecting  or  receiving  any  money  or  rent 
for  the  use  and  occupation  of  said  premises,  or  any  part  there- 
of, and  from  using  or  occupying  the  same  without  paying  to 
complainant  or  to  a  receiver,  such  sum  of  money,  monthly,  as 
may  be  a  fair  sum  for  such  use  and  occupation,  to  be  fixed  by 
the  court;  that  said  Anna  Hiltabidel  may  be  restrained  from 
making  payment  of  any  money  or  rent  for  the  use  and  oc- 
cupation of  said  premises,  or  any  part  thereof,  to  any  other 
person  than  complainant  or  a  receiver,  and  from  making  any 
payment  to  said  C.  C.  P.  Holden  in  respect  to  such  use  and  oc- 
cupation; that  a  receiver  may  be  appointed  with  autliority  to 
take  charge  of  the  premises,  to  rent  the  same,  and  collect  and 
receive  rent,  revenue  and  income  thereof,  and  to  disburse  the 
same  under  the  order  and  direction  of  this  court,  and  with 
authority  to  keep  the  buildings  insured  in  his  own  name  as 
receiver,  or  otherwise,  as  may  be  right  and  proper,  and  with 
authority  to  free  said  property  from  tax  liens,  under  the  direc- 
tion of  the  court,  and  to  pay  such  taxes  as  may  be  due  and 
unpaid,  or  as  may  liereafter  become  due,  and  with  authority  to 
take  and  receive  said  abstract  of  title,  and  hold  the  same  sub- 
ject to  the  order  of  this  court,  and  for  general  relief. 

To  this  bill  appellee  Holden  filed  an  answer,  claiming  that 
the  contract  set  out  was  in  fact  a  mortgage,  and  averring  that 
the  court  had  no  jurisdiction  for  the  reason  that  it  does  not 
appear  by  the  bill  that  complainant  is  in  possession  of  the 
premises;  but  it  appears  from  said  bill  that  defendant  is  in 
possession,  and  occupying  the  same  as  his  home,  and  claimed 
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the  same  benefit  as  if  the  bill  were  demurred  to.  When  the 
case  was  reached  for  hearing,  a  motion  was  made  to  dismiss 
the  bill  for  want  of  jurisdiction,  and  the  court  sustained  the 
motion  and  dismissed  the  bill  at  complainant's  costs,  and  such 
order  is  assigned  for  error  on  this  appeal. 

Messrs.  Holden  &  Farson,  for  appellant. 

The  quieting  and  confirming  of  the  title  to  real  estate  is 
peculiarly  a  matter  of  equitable  cognizance.  Buckmaster  v. 
Ryder,  12  111.  207,  214;  Murtin  v.  Dryden,  1  Gilm.  187,  210; 
Kennedy  v,  Northup,  15  III.  148, 154;  Frazier  v.  Miller,  16 
111.  48;  Morris  v.  Thomas,  17  111.  112;  Larmon  v.  Jordan,  56 
El.  204. 

In  examining  these  cases  it  must  bo  borne  in  mind  that 
statutory  changes  have  taken  place  from  time  to  time,  and 
also  that  the  case  at  bar  is  not  one  of  conflicting,  independent 
legal  titles. 

Where  the  relief  in  chancery  is  more  complete  and  effect- 
ual, it  is  sustained,  even  though  there  is  a  remedy  at  law. 
Shays  v.  Norton,  48  111.  100,  105;  Morris  v.  Thomas,  17  111. 
112;  Frazier  v.  Miller,  16  III.  48;  Martin  v.  Dryden,  1  Gilm. 
187. 

Where  there  is  any  ground  for  equitable  relief,  jurisdiction 
will  be  entertained,  even  though  the  main  questions  could  be 
settled  at  law.  Booth  v.  Wiley,  102  111.  84,  114;  Mitchell  v. 
Shortt,  113  m.  251;  McDowell  v.  McDowell,  114  111.  255. 

With  the  statute  and  these  authorities  in  view,  we  claim 
there  is  ample  jurisdiction,  and  that  the  decree  of  the  court 
below  should  be  reversed.  Since  the  enactment  of  this  statute 
the  complainant  is  not  required  to  be  in  possession  of  the  land. 
Whitney  v.  Stevens,  97  HI.  482,  488. 

Messrs.  Charles  F.  Whitb  and  M.  L.  Wheeler,  for  ap- 
pellees. 

The  principal  purpose  of  the  bill  filed  in  this  case,  and  the 
principal  matters  in  respect  to  which  relief  was  prayed,  are 
matters  not  cognizable  in  a  court  of  equity.  In  the  bill  are 
embraced  an  action  for  rent,  a  suit  for  possession  and  an  action 
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for  the  recovery  of  an  abstract;  and  there  can  be  no  doubt 
that  the  real  purpose  of  complainant  is  to  obtain,  through  the 
aid  of  a  court  of  equity,  possession  of  the  premises  in  question, 
and  that  tlie  matter  in  reference  to  the  alleged  cloud  upon  the 
title  is  merely  thrown  in  to  give  the  court  apparent  jurisdic- 
tion. 

For  the  purpose  of  obtaining  possession  a  suit  had  already 
been  instituted  before  a  Justice  of  the  Peace,  and  a  judgment 
rendered  in  favor  of  complainant,  which  was  and  is  still  pend- 
ing on  appeal  in  the  Circuit  Court;  so  that  in  this  respect, 
the  court  of  chancery  was  called  upon  to  hear  and  determine 
a  matter  of  which  it  not  only  had  no  jurisdiction  from  its  very 
nature,  but  which  was  already  in  process  of  adjustment  through 
the  pendency  of  another  suit  in  a  court  of  law. 

A  complainant,  out  of  possession  of  premises  of  which  he 
is  the  legal  owner,  can  not  maintain  a  bill  in  chancery  against 
one  in  possession  simply  and  solely  to  remove  a  cloud  upon 
the  title. 

''  There  are  only  two  cases  under  our  law  in  which  a  party 
may  file  a  bill  to  quiet  title,  or  to  remove  a  cloud  from  the 
title  to  real  property.  First,  when  he  is  in  possession  of  the 
lands;  and  second,  when  he  claims  to  be  the  owner,  and  the 
lands  in  controversy  are  unimproved  and  unoccupied ;  then 
under  the  statute  he  may  file  such  a  bill."  See  also,  Oakley 
V.  Hurlbut,  100  III.  204;  Gage  v.  Griffin,  103  HI.  41;  Gage 
V.  Parker,  103  111.  628;  Gould  v.  Sternberg,  105  111.  488; 
Whitney  v.  Stevens,  97  111.  482,  488;  Mitchell  v.  Shortt,  113 
111.  251. 

MoRAN,  P.  J.  The  question,  is  whether,  under  the  facts 
stated  in  the  bill,  a  case  is  made  for  equitable  cognizance.  It 
is  contended  that  a  court  of  equity  has  no  jurisdiction  to  quiet 
title  or  remove  a  cloud  upon  the  title  to  real  estate,  unless  the 
complainant  is. in  possession,  or  the  land  is  unimproved  or 
unoccupied.  Such  is  no  doubt  the  general  rule,  but  there  are 
well  recognized  exceptions. 

"Where  a  complainant  is  seeking  to  remove  a  cloud  which  is 
in  the  nature  of  a  legal  title,  which  is  being  or  may  be  asserted 
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adversely  to  the  title  which  he  desires  to  protect,  then  he  must 
show  that  he  is  in  possession  and  therefore  can  not  bring 
ejectment,  or  must  allege  and  prove  that  the  real  estate 
whose  title  is  clouded,  is  vacant  or  unimproved  and  unoccupied 
land.  But  when  the  facts  stated  in  the  bill  show  that  the 
legal  title  claimed  by  the  complainant  is  not  disputed  by  the 
defendant  in  possession,  but  that  such  defendant  sets  up  some 
equity  not  affecting  the  legal  right  of  possession,  but  which 
operates  as  a  cloud  on  the  legal  title  and  prevents  a  sale  of  the 
property,  or  renders  the  title  unmarketable,  then  equity  has 
jurisdiction,  because  an  action  at  law  would  not  afford  an  ade- 
quate remedy,  and  in  such  case  the  possession  by  the  defend- 
ant, in  subordination  to  complainant's  legal  title,  will  not  defeat 
the  jurisdiction. 

Taking  the  facts  as  alleged  in  the  bill  as  true,  it  is  very 
plain  that  complainant  could  maintain  forcible  detainer  or 
ejectment  upon  the  contract,  and  that  defendant  could  not  set 
up  in  such  suit  at  law  in  bar  of  plaintiff's  right  of  possession, 
that  the  contract  in  fact  constituted  a  mortgage.  But  a  judg- 
ment at  law  would  not  silence  defendant's  claim  that  the  con- 
tract was  but  a  security  for  money  and  that  he  had  a  right  of 
redemption,  and  thus  after  a  successful  action  at  law  defendant's 
claim  of  an  equitable  right  in  the  land  would  be  as  complete* 
a  cloud  upon  complainant's  title  as  it  is  now  with  defendant  in 
possession. 

The  chancery  couil;  has  jurisdiction  in  such  a  case  under  the 
ancient  head  of  equity,  that  the  action  at  law  furnished  no 
adequate  remedy,  and  such  jurisdiction  has  been  sustained  by 
the  Supreme  Court  in  a  case  not  distinguishable  in  principle 
from  this  case.     Shays  v.  Norton,  48  111.  100. 

And  in  cases  where  there  is  fraud  as  a  ground  of  equitable 
jurisdiction,  and  removing  the  fraudulent  instrument  as  a 
cloud  is  incidental  to  the  general  relief,  even  though  the  fraud- 
ulent title  is  in  its  nature  a  legal  title,  and  the  holder  of  such 
title  is  in  possession,  a  court  of  chancery  will  have  jurisdiction 
to  remove  the  doud.     Booth  v.  Wiley,  102  III.  84. 

It  is  well  settled  that  when  equity  has  jurisdiction  for  one 
purpose,  it  will   go  on  and  do  complete  justice  between  the 
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parties,  and  will  not  send  them  to  a  court  of  law  because  part 
of  the  relief  may  be  purely  legal  relief.  So  here  the  court 
would  be  authorized  to  put  complainant  in  possession  if  upon 
a  hearing  he  maintained  the  allegation  of  his  bill  as  to  the 
nature  of  the  contract.     Green  v.  Spring,  43  111.  280. 

But  there  is  also  another  grojmd  of  plain  chancery  jurisdic- 
tion. The  contract  set  out  is  claimed  by  complainant  in  his 
bill  to  be,  and  on  its  face  is,  a  contract  for  tlie  sale  of  real 
estate,  and  defendant  is  shown  to  be  in  possession  under  tlie 
contract,  and  to  be  in  default. 

In  such  case  the  vendor  may  go  in  the  first  instance  into  a 
court  of  equity,  and  call  on  the  purchaser  to  come  forward  and 
pay  the  money  due,  or  be  forever  thereafter  foreclosed  from 
setting  up  any  claim  against  the  land;  and  under  some  circum- 
stances such  is  his  only  safe  remedy.  Hansbrough  v.  Peck,  5 
Wall.  497;  Derickson  v.  Chicago  South  Branch  Dock  Co.,  18 
111.  App.  631. 

It  is  true  complainant  has  specially  prayed  for  entirely  dif- 
ferent relief,  but  it  is  for  the  court  to  determine  from  the 
material  allegations  of  the  bill  and  the  proofs  on  the  hearing, 
what  relief  he  is  entitled  to,  and  to  decree  him  the  appropriate 
relief  and  thus  terminate  the  suit,  unless,  to  avoid  taking  the 
relief  which  he  is  found  by  the  court  to  be  entitled  to,  he 
voluntarily  dismisses  his  bill. 

There  was  in  this  bill  the  prayer  for  general  relief,  as  fol- 
lows: "That  your  orator  may  have  such  other  and  further 
relief  in  the  premises  as  equity  may  require,  and  this  court 
may  deem  just"  Under  this  general  prayer  the  court  could 
grant  the  relief  appropriate  to  the  facts,  although  the  bill  was 
not  framed  with  a  view  to  getting  such  relief.  If  the  facte 
stated  entitled  the  complainant  to  a  certain  relief,  it  mattei-s 
not  that  such  statement  of  facts  may  have  been  made  with  the 
purpose  and  belief,  on  the  part  of  the  solicitor  who  drafted  the 
bill,  that  the  relief  sought  might  flow  from  a  different  source 
of  equitable  jurisdiction.  iTcXairy  v.  Eastland,  10  Yerg.  309; 
Vansant  v.  Allmon,  23  111.  30. 

The  dismissing  of  the  bill  in  this  case  on  motion  was,  in 
effect,  sustaining  a  demurrer  to  the  bill,  and  a  demurrer  can 
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not  be  sustained  on  the  ground  that  a  party  has  prayed  for  the 
wrong  relief  where  there  is  also  a  prayer  for  general  relief, 
because  at  the  hearing  the  complainant  may  ask  at  the  bar  for 
the  proper  specific  relief.  Wilkinson  v.  Beal,  4  Mod.  408; 
Hopkins  v.  Snedaker,  71  111.  449;  Ouryea  v.  Berry,  84111.  600; 
Stanley  v.  Valentine,  79  111.  544;  Wescott  v.  Wicks,  72  IlL 
524;  Crane  v.  Hutchinson,  3  111.  App.  30. 

There  was  error,  therefore,  in  dismissing  the  bill  on  the 
motion  of  the  defendant  for  want  of  equity,  or  for  want  of 
jurisdiction,  and  the  decree  must  therefore  be  reversed  and 
the  case  remanded. 

Heversed  and  rem<mded. 


E.  J.  Wilber  et  al. 

V. 

Tjestolf  Torgerson. 


Life  Insurance — Bill  to  tcind  up  Mutual  Benefit  Association — CrosB" 
Bill — Application  of  Reserve  Fund — Trust  Purpose — Advances  of  Direct- 
ors—^Jurisdiction, 

Upon  a  bill  filed  to  wind  up  a  mutual  benefit  association  and  distribute  its 
assets,  and  a  cross-bill  claiming  said  assets  on  a  death  claim  against  the 
ai^ociation,  it  is  held:  That  the  fund  was  a  trust  fund  for  the  payment  of 
mortuary  benefits;  that,  as  there  was  a  trust  purpose  to  which  it  could  be 
applied,  the  directors  could  not  apply  such  fund  to  the  payment  of  advances 
made  by  thenLselves  to  discharge  a  prior  death  claim  for  which  they  might 
have  made  an  assessment;  that  their  advances  made  them  only  ordinary  cred- 
itors; that  the  claim  of  the  cross-complainant  was  not  premature,  the  bill 
being  to  wind  up  the  corporation;  and  tliat  the  court  below  had  full  juris- 
diction of  the  entire  subject-matter. 

[Opinion  filed  December  7,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;   the 
Hon.  Henry  M.  Shepabd,  Judge,  presidincr. 

Messrs.  Seth  F.  Cekws  and  Wilber,  Eldbidgb  &  Smith, 
for  appellants. 
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Messrs.  Bluh  &  Blum«  for  appellee. 

MoRAJB7,  P.  J.  Appellants  were  directors  of  the  Douglass 
Life  Association,  a  corporation  organized  under  the  act  of  the 
Legislature  providing  for  the  organization  and  management  of 
corporations,  for  the  purpose  of  furnishing  beneiits  on  the 
assessment  plan  to  the  representatives  of  the  deceased  mem- 
bers, in  force  July  1,  1883.  The  directors  made  a  faithful 
effort  to  build  up  the  association,  and  advanced  their  own 
means  in  the  payment  of  death  claims  and  for  ex|.enses  of  the 
association,  but  finally  recommended  the  re-insurance  of  the 
members  in  another  association,  i.  e.,  the  Mutual  Life  Asso- 
ciation, and  a  bill  was  filed  by  the  corporation  and  the  direct- 
ors to  wind  up  the  Douglass  Life  Association. 

Halvordine  Torgerson  was  a  member  of  the  last  named  as- 
sociation, and  subsequently  to  the  filing  of  said  bill  to  wind  up 
the  association  she  died,  and  appellee,  her  husband,  tiled  a 
cross-bill  in  the  said  suit,  alleging  the  membership  of  his  said 
wife  in  the  association,  that  she  was  unable  to  re- insure  in  the 
Mutual  Life  Association  because  at  the  time  she  received 
notice  of  the  action  of  the  directors  she  was  sick  of  a  disease 
from  which  she  afterward  died,  and  claiming  there*  was  due 
from  the  association  eighty  percent,  of  the  amount  which  could 
be  collected  from  the  certificates  in  force,  not  to  exceed  $1,000, 
and  alleging  that  the  association  had  but  little  assets  and  was 
about  to  make  an  assessment  upon  the  certificate  holders  to 
pay  two  other  death  claims,  and  would  make  no  provision  to 
pay  appellee,  and  praying  for  an  order  directing  an  assessment 
to  pay  his  claim. 

Afterwards  appellee  amended  his  cross-bill  by  alleging  that 
all  other  claitus  except  his  had  been  paid,  and  all  other  certifi- 
cates except  his  had  been  surrendered,  and  that  there  remained 
in  the  reserve  fund  of  said  association,  $4:G0.20,  which  was 
held  by  the  association  as  a  trust  fund  for  the  payment  of  his 
claim,  and  asking  that  said  money  be  decreed  to  him.  This 
cross-bill  was  answered  by  appellants  and  the  case  came  on  for 
hearing  upon  a  stipulation  as  to  the  facts,  from  which  it  appears 
that  the  association  had  paid  in  all,  during  its  existence,  five 
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death  claims;  that  from  an  assessment  made  to  pay  the  death 
claim  of  one  Kankin  there  resalted  an  excess  of  $298.13,  and 
said  excess,  together  with  $1,058.51,  which  latter  sum  was 
advanced  by  the  directors  from  their  own  money,  was  paid  to 
settle  the  death  claim  of  one  Pierce. 

That  said  sum  of  $1,058.51  was  advanced  by  the  directors 
from  their  own  money  in  order  to  avoid  making  an  assessment 
for  the  said  Pierce  death  claim  at  that  time. 

That  when  the  resolution  was  passed  to  wind  up  the  corpo- 
ration there  was  in  the  reserve  fund  the  sum  of  $518.68,  and 
that  said  sum  was  applied  in  payment  to  the  directors  upon 
the  amount  which  they  had  advanced  to  the  death  fund,  and 
that  there  was  still  due  the  directors  something  over  $500.  It 
further  appears  that  said  Halvordine  Torgerson,  deceased, 
paid  all  assessments  that  were  imposed  by  said  corpo- 
ration after  the  issue  to  her  of  her  certificate.  The  certifi- 
cate issued  to  her  provided,  among  other  things,  that  within 
sixty  days  after  the  receipt  of  evidence  by  the  association,  of 
her  death,  there  should  be  payable  to  her  husband,  if  living, 
eighty  per  cent,  of  the  amount  produced  by  one  assessment  and 
not  to  exceed  $1,000,  payable  from  the  death  fund  of  the  asso- 
ciation. And  no  claim  should  be  otherwise  due  or  payable 
except  from  the  reserve  fund  as  hereinafter  provided.  It 
further  provided  that  twenty  per  cent,  of  the  receipts  from 
assessments  shall  be  secm*ely  invested  in  United  States,  State, 
county,  city  or  other  first  class  convertible  bonds  or  stock, 
and  such  funds  when  so  set  apart  shall  belong  to  said  associa- 
tion, and  shall  be  used  only  for  mortuary  benefits  without 
assessments,  and  to  protect  the  non- forfeitable  feature  of  the 
association.  The  court  found  that  appellee's  was  the  only 
outstanding  claim  against  the  association  on  account  of  death 
loss,  and  that  there  was  in  the  hands  of  the  directors  $518.68, 
belonging  to  the  reserve  fund,  and  which  was  realized  from 
assessments  for  death  losses,  and  decreed  the  defendants  to 
pay  said  sum  to  appellee. 

We  think  this  action  of  the  court  was  correct.  It  was  the 
doty  of  the  directors  to  make  an  assessment  upon  the  mem- 
bers to  pay  the  death  claim  of  Pierce,  and  if,  instead  of  doing 
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BO,  they  saw  fit  to  advance  their  own  money  to  discharge  said 
claim,  they  did  not  thereby  gain  a  right  to  appropriate  the 
reserve  fund,  in  payment  to  themselves  of  such  advance,  so 
Jong  as  there  was  any  certificate  holder  who  had  the  right  to 
have  such  reserve  fund  paid  out  to  him  as  a  mortuary  benefit. 

By  force  of  the  statute,  Sec.  129,  Chap.  73,  Starr  &  C.  111. 
Stat.,  and  under  the  terms  of  the  certificates  wliich  the  asso- 
ciation issued,  such  reserve  fund  was  a  trust  fund  to  bo  used 
only  for  mortuary  benefits,  without  assessments,  or  applied 
otherwise  for  the  promotion  of  the  object  for  which,  by  the 
by-laws,  it  was  set  apart  The  advance  of  the  directors  made 
them  only  ordinary  creditors  and  the  trust  fund  could  not  be 
used  to  pay  such  debts,  if  there  were  trust  purposes  to  which 
it  could  be  applied.  No  doubt  the  act  of  the  directors  in 
advancing  the  money  was  in  good  faith,  and  done  for  what 
they  regarded  as  the  best  interest  of  the  association,  but  the 
good  faith  of  their  act  in  advancing  the  money  did  not  take 
them  out  of  the  class  of  ordinary  creditors.  The  members  of 
those  holding  death  claims  have  the  first  right  to  be  paid  out 
of  the  reserve  fund  when  the  association  is  not  in  a  condition 
to  pay  their  claims  by  a  regular  assessment 

The  objection  that  appellee's  claim  was  premature,  as  the 
association  would  have  sixty  days  after  notice  of  death  to  pay 
it,  is  not  in  our  opinion  sustainable.  The  filing  of  a  bill  to 
wind  up  the  corporation,  is  an  invitation  to  all  persons  to 
present  their  claims  against  it,  and  claims  not  due  at  law  will 
be  accelerated  so  as  to  share  in  the  assets  under  such  circum- 
stances. 

It  would  be  flagrantly  unjust  for  the  court  to  proceed  to 
wind  up  a  corporation  and  distribute  its  assets,  part  of  which  , 
are  trust  funds,  and  leave  a  just  claim  entitled  to  have  such 
funds  appro jn'iated  to  its  discharge,  unpaid,  because  if  the 
association  was  continuing  in  business,  it  could  not  be  sued 
thereon  at  law  till  after  the  lapse  of  a  given  number  of  days. 

The  original  bill  was  filed  to  wind  up  the  association  and 
distribute  its  assets,  and  appellee  had  an  interest  \n  the  subject- 
matter  of  the  proceeding  and  filed  his  cross-bill  for  a  proper 
purpose,  to  wit,  to  prevent  the  misappropriation  of  a  trust 
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fund.  The  court  had  full  jurisdiction  of  the  whole  matter 
and  a  ri^ht  to  do  complete  justice  by  ordering  the  fund  paid 
to  appellee. 

The  decree  of  the  Superior  Court  must  be  affirmed. 

Decree  affirmed. 


Levi  Z.  Leiter 

V. 

Marshall  Field. 


Practice — Cause  Remanded  hy  Supreme  Court — Further  Proceedings — 
Amendment  to  Bill — Tenant  as  New  Party— Distinct  Cause  of  Action, 

1.  Where  the  Supreme  Court  has  disposed  of  every  question  between  the 
parties  to  the  record  which  was  presented  thereby,  and  has  remanded  the 
cause  for  further  proceeding's,  the  Circuit  Court  has  nothing  to  do  but  to 
enter  the  decree  directed  by  the  Supreme  Court.  It  can  not  allow  an  amend- 
ment to  the  bill,  which  presents  no  new  question  ajB  between  the  parties  to 
the  record. 

2.  A  complainant  can  not  be  compelled  to  add  parties  to  his  bill  if  be 
chooses  to  take  the  responsibility  of  their  not  being:  made  parties. 

3.  In  the  case  presented,  it  is  held:  That  the  decision  of  the  Supreme 
Court  having  settled  every  question  between  the  parties  to  the  record,  the 
complainant  can  not  amend  by  making  his  tenant  a  party  complainant,  nor 
can  he  require  the  cross-complainant  to  make  said  tenant  a  party  defendant 
to  his  cross-bill;  and  that  the  injury,  if  any,  to  the  leasehold  estate  of  the 
tenant,  is  distinct  from  that  to  the  reversionary  interest,  and  constitutes  a 
distinct  cause  of  action. 

[Opinion  filed  December*  7,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Cyeus  Eplsr,  Judge,  presiding. 

Messrs.  Ishah,  Lincoln  &  Beale,  for  appellant. 
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Messrs.  Melville  W.  Fuller  and  Williams  &  Thompson, 
for  appellee. 
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MoBAN,  P.  J.  Appellant  filed  his  bill  in  the  Circuit  Court 
of  Cook  County,  alleging  that  appellee  had  entered  upon  his 
premises  and  excavated  the  earth  to  a  great  depth,  and  erected 
on  said  preuiises  a  stone  wall  of  great  thickness,  and  tliat  he 
claimed  the  right  and  threatened  to  further  encroach  on  and 
invade  appellant's  premises,  and  praying  an  injunction  to 
prevent  such  threatened  encroachment 

Appellee  answered  the  bill  and  filed  a  cross-bill  which 
prayed  that  c  )mplainant  be  enjoined  from  interfering  with  the 
construction  of  said  wall,  or  with  the  wall  when  constructed, 
and  from  prosecuting  a  certain  ejectment  suit  relating  to  the 
premises  which  appellant  had  commenced. 

On  the  hearing  the  Circuit  Court  granted  the  relief  prayed 
by  the  complainant  and  dismissed  the  cross-bill,  and  the  decree 
of  the  Circuit  Court  was  affirmed  by  this  court,  and  to  the 
report  of  the  case  in  18  111.  App.  155,  reference  is  made  for  a 
full  statement  of  the  pleadings  and  matter  in  controversy,  as 
it  is  not  deemed  necessaiy  to  state  the  same  here  at  length. 

The  case  was  appealed  to  the  Supreme  Court,  and  by  that 
court  the  judgment  of  this  court  and  of  the  Circuit  Court  was 
reversed  and  relief  ordered  to  appellee  upon  his  cross-bill. 
Field  V.  Leiter,  118  111.  17. 

The  mandate  of  the  Supreme  Court  remanded  the  cause  to 
the  Circuit  Court  of  Cook  County  "for  such  other  and  further 
proceedings  as  to  law  and  justice  shall  appertain,  conforming 
to  the  opinion  of  this  court  herein  filed." 

The  case  was  regularly  re-docketed  in  the  Circuit  Court,  and 
thereupon  appellant  moved  the  court  for  leave  to  amend  the 
bill  of  complaint,  so  as  to  bring  in  as  a  party  complainant,  with 
proper  allegations  showing  interest,  the  Chicago  Board  of  Un- 
derwriters, a  corporation  who  were  in  possession  and  occupancy 
of  the  premises  in  controversy  under  a  lease,  which  was  executed 
prior  to  the  making^  of  the  contract  which  was  construed  by 
the  Supreme  Court  to  entitle  appellee  to  enter  upon  the  prem- 
ises and  erect  the  foundation  and  wall  complained  of  in  the 
original  bill. 

A  motion  was  also  made  by  appellant  that  appellee  be  re- 
quired to  amend  his  cross-bill  so  as  to  make  the  said  Chicago 
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Board  of  Underwriters  a  party  defendant  to  said  cross-bill,  and 
that  the  cause  stand  over  until  such  amendment  be  made,  but 
the  court  entered  a  decree  overruling  both  said  motions  and  dis- 
missing the  original  bill  for  want  of  equity,  and  granting  the 
relief  prayed  by  the  cross-bill  of  appellee.  It  is  now  urged  by 
appellant  that  the  court  erred  in  denying  the  leave  to  amend 
complainant's  bill  and  in  not  requiring  appellee  to  amend  his 
cross-bill,  and  it  is  contended  that  the  assertion  by  appellee  of 
the  right  given  to  him  by  the  decree  entered  upon  the  cross- 
bill necessarily  involves  an  invasion  of  the  previously  ac- 
quired rights  of  appellant's  tenants  in  the  premises. 

We  are  of  opinion  that  all  the  rights  of  the  parties  to  the 
record  could  be  and  were  settled  on  the  original  pleadings  by 
the  judgment  of  the  Supreme  Court. 

The  entire  controversy  presented  was  determined,  and  the 
opinion  of  the  Supreme  Court  declared  the  merits  to  be  against 
appellant,  and  closed  thus:  "The  original  bill  should  have 
been  dismissed,  and  the  relief  which  it  is  indicated  in  the  opin- 
ion defendant  is  entitled  to,  should  have  been  decreed  to  him 
on  this  cross-bill.  The  judgment  of  the  Appellate  and  Cir- 
cuit Courts  will  be  reversed  and  the  cause  remanded  to  the 
Circuit  Court  for  further  proceedings  conforming  to  this 
opinion." 

This  was  an  end  of  the  matter  as  between  appellant  and 
appellee,  and  the  Circuit  Court  had  no  power  to  permit  auy 
amendment  to  the  bill  by  appellant  which  would  re-state  his 
case  in  any  new  aspect,  or  present  any  feature  affecting  his 
equity  which  he  might  have  stated,  but  failed  to  state  in  his 
original  bill.  In  the  original  bill  the  fact  of  the  tenancy  was 
stated,  and  so  far  as  the  existence  of  the  tenancy  modified  the 
rights  of  appellant  or  appellee,  the  Supreme  Court  must  be 
held  to  have  regarded  that  fact  as  well  as  all  others  in  the 
record. 

The  offered  amendment  would  present  no  new  question  as 
between  appellant  and  appellee,  and  as  every  question  between 
thBm  presented  by  the  record  was  disposed  of,  there  was  noth- 
ing for  the  Circuit  Court  to  do  but  to  enter  the  decree  as 
directed  by  the  Supreme  Court.  Wadhams  v.  Gay,  83  111. 
250;  Newberry  v.  Blatchford,  106  111.  584. 
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The  equity  sought  to  be  asserted  by  the  amendment  to  the 
bill  is  the  equity,  not  of  appellant,  but  of  his  tenant;  but  the 
decree  entered  can  not  aflfeet  the  rights  of  the  tenant,  for  no 
one  not  made  a  party  and  not  a  privy  to  the  suit  will  bo  bound 
by  the  judgment  or  decree  rendered  therein.  It  may  be  if 
the  tenant  applied  to  the  court  and  asked  to  become  a  party 
that  he  would  be  so  admitted,  but  his  equities,  if  any  he  has, 
are  to  be  asserted  by  liimself  and  not  by  appellant. 

The  objection  for  want  of  parties  defendant  to  cross-bill  is 
not  well  taken.  A  com[)lainant  can  not  be  com|>elled  to  add 
parties  to  his  bill  if  he  chooses  to  take  the  responsibility  of 
their  not  being  made  parties.  Searles  v.  Jacksonville  R.  K. 
Co.,  2  Woods'  C.  C.  621. 

The  rights  of  the  tenant  are  not  such  as  must  be  ascertained 
and  settled  before  the  rights  of  the  parties  before  the  court 
could  be  determined.  The  injury,  if  any,  to  the  leasehold 
estate  of  the  tenant,  is  distinct  from  that  to  the  revei-sionary 
interest  of  appellant,  and  constitutes  a  distinct  cause  of  action. 

The  course  pursued  by  the  Circuit  Court,  in  overruling  the 
motions  to  amend  the  bill  and  cross-bill  and  granting  the 
relief  upon  the  cross-bill  indicated  in  the  opinion  of  the 
Supreme  Court,  was  free  from  error,  and  the  decree  wilh 
therefore,  be  aflfirmed. 

Decree  affirmecL 


William  Stein  et  al. 

V. 

Iea  H.  Abell. 


Tru9t  DeedS'-Foreclosure — Extension — Election  to  Declare  Principal 
Due — Evidence, 

Upon  a  bill  to  foreclose  a  tnist  deed  this  court  affirms  the  decree  of  the 
court  below  for  the  complainant,  the  defense  that  the  notes  secured  were 
extended  without  a  reservation  of  the  right  to  declare  the  whole  principal 
Uue  for  default,  not  being  sustained  by  the  evidence. 
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[Opinion  filed  December  7,  1887.] 

Appkat,  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Henry  M.  Shepasd,  Judge,  presiding. 

Mr.  Ira  W.  Buell,  for  appellants. 

Mr.  R.  A.  Childs,  for  appellee. 

McAllister,  J.  This  was  a  bill  in  chancery,  brought  Jan- 
uary 26,  1886,  by  appellee  against  appellant  Stein  and  othei's, 
to  foreclose  a  trust  deed  of  certain  real  estate  therein  described, 
made  July  1,  1882,  by  said  Stein  to  one  Chase,  as  trustee,  to 
secure  the  payment  of  a  promissory  note  of  that  date,  made 
by  said  Stein  to  Ruth  G.  Abell,  whereby  the  former  promised 
to  pay  the  latter  the  sum  of  $1,200,  three  years  after  date, 
with  interest  at  the  rate  of  six  per  cent,  per  annum,  payable 
semi-annually  on  the  first  days  of  January  and  July,  until  prin- 
cipal and  interest  were  paid.  The  trust  deed,  which  was  set 
out  in  the  bill,  contained  the  usual  covenants  as  to  taxes,  and 
the  provision  giving  the  said  payee  or  any  holder  of  said  note 
the  right  to  declare  the  whole  indebtedness  due  in  case  of 
default  in  paying  any  taxes,  said  interest  or  principal,  or  any 
part  thereof,  when  due.  The  bill  alleges  that  said  Ruth 
assigned  said  note  to  appellee  before  maturity,  and  default  in 
Stein,  praying  for  a  foreclosure,  etc.  The  defense  relied  upon 
by  Stein  was  that  when  the  note  matured,  the  appellee,  as 
holder  of  said  note,  for  a  valuable  consideration,  orally  agreed 
with  said  Stein  to  extend  the  time  of  payment  of  said  note  for 
the  period  of  three  years,  which  had  not  expired  at  the  com- 
mencement of  this  suit;  that  this  was  a  new  agreement  which 
failed  to  reserve  the  rights  of  appellee  under  said  trust  deed, 
and  the  provision  as  to  the  right  of  election  to  declare  the 
whole  principal  due  for  default  in  paying  any  installment  of 
interest;  and  that,  although  Stein  had  since  such  new  agree- 
ment made  default  as  to  payment  of  interest  according  to  the 
terms  of  the  note  and  trust  deed,  still  the  principal  could  not 
be  declared  due  before  the  time  of  such  extension  expired. 
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Issue  having  been  taken  upon  the  answer,  the  case  was  referred 
to  a  master  to  take  proofs  and  report  liis  conclusions.  The 
evidence  was  taken  before  the  master,  and  his  report  of  the 
same  and  conclusions  therefrom  were  made.  Upon  which  a 
decree  passed,  finding  the  whole  sura  due  for  principal  and 
interest,  and. directing  a  sale  and  foreclosure;  from  that  decree 
this  appeal  was  taken.  The  record  contains  no  bill  of  excep- 
tions or  certificate  of  evidence. 

We  have  carefully  examined  the  evidence  taken  before  and 
reported  by  the  master,  and  are  of  opinion  that  it  preponder- 
ates against  the  defense  relied  upon,  and  in  support  of  the 
decree,  which  should  be  aflirmed. 

Affirmed. 


The    Chicaoo,  Burlington  &  Quincy  Eailroad 

Company 

V. 

Louis  Morkenstein,  by  next  friend,  etc. 

Personal  Injuries — Pleading — Declaration — Variance — Instructions, 

1.  In  an  action  for  a  personal  injury,  if  the  plaintiff  needlessly  describes 
the  tort  and  the  means  by  which  it  is  effected,  with  minuteness  and  partic- 
ularity, and  the  proof  substantially  varies  from  the  statement  contained  in 
the  declaration,  the  variance  will  be  fatal. 

2.  In  the  case  presented,  it  is  held:  That  the  evidence  fails  to  support 
the  allegatiouH  of  the  declaration;  that  it  shows  the  plaintiff  to  have  been 
a  trespasser  ia  the  yard  of  the  defendant;  and  that  an  instruction,  submit- 
ting to  the  jury  a  cause  of  action  substantially  variant  from  that  described 
in  the  declaration,  and  a  question  of  wilful  tort,  having  no  basis  in  the  evi- 
dence, was  erroneous. 

[Opinion  filed  December  7,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  G.  Eogees,  Judge,  presiding. 

This  was  an  action  by  appellee  against  the  railroad  corpora- 
tion, appellant,  to  recover  for  a  personal  injury  to  the  former, 
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occurring  November  29,  1882,  in  the  City  of  Chicago,  where- 
by he  lost  one  of  his  arms.  The  declaration  contains  three 
counts:  1.  That  the  plaintiff,  at  the  time,  was  lawfully  upon 
a  public  highway  of  said  city,  which  was  crossed  there  by  tracks 
of  defendant's  railway,  and  the  latter  ran  its  locomotive  engine 
across  said  highway  without  ringing  a  bell  or  sounding  a 
whistle  as  required  by  statute,  and  plaintiff  was  unavoidably 
struck  thereby  and  injured;  2.  That  plaintiff  was  lawfully 
upon  said  public  highway  and  was  struck  by  defendant's  loco- 
motive and  train,  being  run  across  the  same  at  a  rate  of  speed 
faster  than  that  prescribed  by  any  ordinance  of  said  city; 
3.  That  plaintiff  was  lawfully  upon  a  public  highway  of  said 
city  which  was  crossed  by  defendant's  tracks,  and  it  had  no 
flagman  at -such  crossing  as  required  by  an  ordinance  of  said 
city?  by  means  whereof  lie  was  struck  by  a  train  of  defendant 
passing  said  crossing. 

The  plea  was  the  general  issue.  It  appeared  on  the  trial 
that  the  place  where  the  plaintiff  was  at  the  time  of  tlie  in- 
jury, was  in  the  yard  of  defendant,  lying  between  Hamson 
and  Polk  streets,  and  that  there  was  no  public  highway  there. 

The  testimony  of  and  on  behalf  of  plaintiff  tended  to  show 
that  between  the  hours  of  12  and  1  o'clock,  in  the  middle  of 
the  day  in  question,  the  plaintiff,  who  was  then  a  boy  eight 
years  of  age,  in  company  with  a  brother  thirteen  years  of  age, 
without  either  of  them  having  any  purpose  of  business  with 
defendant,  went  eastward  from  Canal  Street  down  a  driveway 
into  said  yard,  and  while  the  plaintiff  was  standing  momenta- 
rily near  to  the  west  side  of  the  track  of  defendant,  running  in. 
a  north  and  north we^erly  direction,  a  train  of  empty  freight 
ears  came  from  the  south,  being  backed,  with  the  locomotive 
at  the  south  end  of  the  train,  and  moving  noiselessly  toward 
the  freight  house  that  was  about,  as  they  said,  some  fifteen  feet 
north  of  where  they  were  standing  on  said  driveway;  that 
while  plaintiff  was  so  standing,  his  brother  was  also  standing 
upon  said  ti'ack  north  of  him  and  some  five  feet  away;  that 
hearing  no  signal  and  being  unaware  of  the  approach  of  said 
train  the  corner  of  the  foi-emost  car  struck  him  against  the 
shoulder,  knocked  him  down  upon  his  belly,  bruising  his  head^ 
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and  his  right  arm  went  over  the  rail,  was  run  over,  and  crushed 
so  as  to  require  amputation;  that  his  brother  to  save  himself 
seized  hold  of  the  ladder  on  the  car  and  was  carried  to  opposite 
the  platform  of  the  freight  house,  when  he  threw  himself  oflf 
in  safety  on  the  platform.  And  the  evidence  is  all  one- way, 
that  the  plaintiff  was  found  and  picked  up  near  a  waterspout 
of  the  freight  house,  which  defendant  showed  was  sixty-eight 
feet  north  of  said  driveway.  There  was  a  strong  preponder- 
ance of  evidence  to  the  effect  that  both  the  boys  were 
hanging  on  the  cars,  the  plaintiff  as  well  as  his  brother,  before 
they  reached  the  freight  house,  and  that  plaintiff  fell  off  by 
the  water-spout  where  he  was  found  and  picked  up.  Neither 
of  the  boys  could  give  any  account  as  to  the  plaintiff's  getting 
to  that  place,  if  struck,  knocked  down  and  his  arm  run  over,  at 
the  place  where  they  said  it  happened  on  the  driveway. 

The  evidence  for  the  defendant  showed  conclusivelv  that 
said  driveway  was  defendant's  own  property;  that  it  was  in 
no  sense  a  public  highway,  though  there  was  evidence  tending 
to  show  a  license  on  the  part  of  defendant  to  the  public  to 
use  it. 

The  plaintiff  gave  no  evidence  at  all  tending  to  show  that 
said  train  was  running  at  any  undue  rate  of  speed,  but  defend- 
ant proved  that  it  was  running  at  the  rate  of  only  three  or  four 
miles  an  hour.  The  two  boys  testified  that  they  heard  no  bell 
ring;  but  the  defendant  showed  that  there  were  twenty-nine 
freiglit  cars  in  the  train;  that  the  engine  was  600  feet  away 
from  the  foremost  car  as  they  were  backing;  that  there  was  a 
steam  apparatus  for  ringing  the  bell,  and  evidence  tending  to 
show  that  it  was  ringing  at  the  time.  There  was  no  evidence 
tending  to  show  that  any  person  connected  with  the  train  saw 
either  of  the  boys,  or  knew  of  their  presence  there;  but  three 
])ersons  connected  with  the  freight  house  testified  to  seeing 
the  plftintiff  hanging  on  a  train.  There  was  ,no  evidence  tend- 
ing to  show  any  wilfulness  or  wantonnoss  on  the  part  of  any 
of  defendant's  agents  or  servants. 

The  court  on  behalf  of  plaintiff,  gave  the  jury  the  following 
instruction : 

"  4.     The  jury  are  instructed  that,  although  they  may  believe 
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from  tlie  evidence  that  plaintiff  was  improperly  or  unlawfully 
upon  tlie  defendant's  railroad  track,  that  fact  alone  did  not  dis- 
charge the  railroad  company  or  its  employes  from  the  observ- 
ance of  reasonable  care,  and  if  you  believe  from  the  evidence 
that  plaintiff  was  injured  by  tlie  defendant's  train  while  so 
improperly  or  unlawfully  on  said  tracks,  but  that  the  injury 
complained  of  was  wilful  and  the  direct  and  natural  result  of 
the  negligence  of  defendant  or  its  employes,  as  charged  in  the 
declaration,  then  you  must  find  for  the  plaintiff  unless  you 
believe  from  the  evidence  that  the  plaintiff  liimseR  was  exer- 
cising a  less  degree  of  care  as  could  be  expected  of  him  under 
the  circumstances  proven  in  this  case." 

The  jury  returned  a  verdict  for  plaintiff,  assessing  his  dam- 
ages at  $3,000,  and  the  court,  overruling  defendant's  motion 
for  a  new  trial,  gave  judgment  upon  the  verdict  Hence  this 
appeal. 

Messns.  Dextek,  Hbrrick  &  Allen,  for  appellant. 

Messrs.  M.  Salomon  and  Sigmund  Zeisler,  for  appellee. 

McAllister,  J.  In  describing  the  tort  complained  of  and 
the  means  by  which  it  was  effected,  the  plaintiff  has  alleged  in 
each  of  the  several  counts  of  his  declaration,  that  while  he  was 
upon  the  public  highway  of  the  City  of  Chicago  and  in  the 
exercise  of  the  legal,  common  right  to  be  and  travel  thereon, 
he  was  necessarily  and  unavoidably  run  against,  etc.,  by  defend- 
ant's locomotive  and  train. 

The  rule  is  that  where  the  pleader,  though  needlessly, 
describes  the  tort  and  the  means  by  which  it  is  effected,  with 
minuteness  and  particularity,  and  the  proof  substantially  varies 
from  the  statement,  there  will  be  a  fatal  variance  and  the  plaint- 
iff will  fail  in  his  action.  Moss  v  Johnson,  22  111.  633;  City  of 
Bloomington  v.  Goodrich,  88  HI.  558 ;  L.  S.  &  M.  S.  E'y  v. 
Beam,  11  111.  App.  215. 

The  plaintiff's  evidence  not  only  failed  to  support  the  allega- 
tions respecting  such  public  highway  but  the  afllrmative  evi- 
dence on  the  part  of  defendant  clearly  established  the  fact  that 
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there  was  no  public  highway  at  the  place  where  the  plaintiff 
received  his  injury ;  but  that  he  was,  at  the  time,  in  the 
defendant's  yard,  its  private  property,  upon  no  purpose  of 
business  with  the  defendant,  and  therefore  a  trespasser.  From 
this  view  it  is  apparent  that  the  fourth  instruction,  ^iven  on 
behalf  of  the  plamtiff,  was  erroneous,  because  it  submitted  to 
and  authorized  the  jury  to  find  for  the  plaintiff  upon  a  cause 
of  action  substantially  variant  from  that  described  in  either 
count  of  his  declaration.  Not  only  that,  but  it  submitted  to 
the  jury  the  question  of  a  wilfnl  tort  on  the  part  of  defend- 
ant, its  agents  and  servants,  when  there  was  no  evidence  suf- 
ficient to  go  to  the  jury  upon  that  question.  For  that  error 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Cabl  Thor  et  al. 

V. 

Ole  Oleson  et  al. 

ffushand  and  W\fe — Real  Property  ^Secret  Trust— EquUahle  Est  oppel 
-^Evidence* 

Upon  a  bill  filed  by  creditors  of  the  estate  of  defendant's  deceased  wife  to 
Aubjcct  certain  real  estate,  standing  of  record  in  his  name,  to  the  payment 
of  their  claims,  it  is  held:  That  the  complainants  have  failed  to  show  that 
the  property  in  question  was  purchased  with  the  wife's  money,  or  to  make  out 
an  equitable  estoppel ;  and  that  the  evidence  sustains  the  decree  of  the  court 
below  for  the  defendant. 

[Opinion  filed  December  7,  1887.] 

Appeal  from  the   Circuit   Court  of  Cook  County;   the 
Hon.  MuREAY  F.  TcTLBT,  Judge,  presiding. 

Messrs.  I.  K.  Boyesen  and  Jonn  Ltle  King,  for  appellants . 

Messrs.    Frank  J.  Crawford   and   B.  F.  Richolson,  for 
appel'ees. 
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Per  Curia/m,  The  bill  in  this  case,  which  was  dismissed  on 
hearing  by  the  Circuit  Court,  was  filed  by  appellants,  who  were 
creditors  of  the  estate  of  Mrs.  Martine  Oleson,  to  subject  cer- 
tain real  estate  which  stands  of  record  in  the  name  of  Ole  Ole- 
son, the  surviving  husband  of  Martine  Oleson,  to  the  payment 
of  appellants' claims  against  her  estate,  on  the  ground,  as  alleged, 
that  though  the  land  was  deeded,  when  purchased,  to  said  Ole 
Oleson  and  has  always  stood  in  his  name,  yet  it  was  purchased 
with  the  money  of  said  Martine  Oleson,  and  the  title  taken 
and  held  by  said  Ole  Oleson  in  secret  trust  for  her.  The  bill 
also  goes  upon  the  further  theory  that  if  the  property  was  in 
fact  purchased  with  the  money  of  Ole  Oleson,  yet  he  allowed  said 
Martine  to  treat  it  and  deal  with  it  in  her  lifetime  as  her  own 
property;  that  she  made  the  leases  to  the  tenants  and  collected 
the  rents,  and  made  improvements  and  repairs  upon  the  prop- 
erty and  by  her  apparent  ownership  of  it  established  a  repu- 
tation for  wealth  which  enabled  her  to  have  credit  and  to 
incur  the  indebtedness  which  she  owed  to  the  different  appel- 
lants. The  evidence  on  all  the  various  issues  of  fact  arising 
upon  the  hearing  is  very  voluminous  and  very  conflicting,  and 
we  think  it  would  subserve  no  useful  purpose  for  us  to  enter 
into  an  elaborate  discussion  of  it.  It  was  incumbent  on  the 
complainant  to  make  out  by  the  evidence  such  facts  as  would 
sustain  either  the  one  or  the  other  of  the  theories  advanced 
by  the  bill,  and  after  a  careful  examination  of  the  evidence 
contained  in  the  record,  and  full  consideration  of  the  elaborate 
and  able  argument  of  the  counsel  for  appellants,  we  are  not 
able  to  say  that  the  court  below  erred  in  the  conclusion  reached. 

We  are  of  opinion  that  complainants  have  not  made  out 
that  the  property  in  question  was  purchased  with  the  money 
of  said  Martine  Oleson,  deceased,  by  any  such  preponderance 
of  the  evidence  as  would  justify  this  court  in  reversing  the 
findinsr  of  the  chancellor  who  heard  the  case  in  the  court 
below,  and  found  that  issue  against  the  complainants. 

On  the  question  whether  the  appellee  allowed  his  wife  to  so 
deal  with  the  property  as  to  hold  her  out  as  the  apparent 
owner  of  it  and  estop  him  from  denying,  as  against  her  credit- 
ors, that  she  was  the  owner  of  it  in  fact,  the  case  presents  some 
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singalar  and  unusaal  phases,  and  the  proof  establishes  several 
elements  that  go  to  support  complainants'  theory.  But  in 
our  opinion  there  are  elements  necessary  to  make  out  an  equi- 
table estoppel  as  against  appellee,  that  are  wholly  wanting. 

There  is  no  evidence  showing  any  fraudulent  misrepresen- 
tations as  to  the  title  by  appellee,  to  induce  appellants  to  give 
credit  to  his  wife  upon  it.  His  submission  to  the  dictation 
and  control  of  a  termagant  wife  was  for  the  sake  of  his  own 
peace  and  not  for  the  purpose  of  representing  lier  as  the 
owner  of  land. 

His  title  was  of  record,  and  complainants  neither  examined 
the  record  nor  inquired  of  him  as  to  the  ownership.  Ho 
did  no  act  to  conceal  the  truth  from  them  and  thev  were 
themselves  negligent  in  not  learning  what  the  record  would 
show  them.  His  silence  under  the  circumstances  disclosed  U 
not  to  be  punished  by  the  application  to  him  of  the  doctrine 
of  equitable  estoppel. 

We  are  of  opinion  that  the  decree  of  the  court  below  was 
right  under  the  facts  shown  by  the  evidence,  and  the  same  will 
therefore  be  affii*med. 

Decree  affirmecL 


Frank  W.  Harvey 

V. 

Carlos  A.  Cook. 


Agency — AeHon  for  Commissions  for  Procuring  Advertising  Contracts 
— Burden  of  Proof -^Acceptance — Misconduct  of  Agent — Fraud — General 
Issue — Instructions. 

1.  An  instruction  which  purports  to  embrace  every  element  necessary 
to  a  recovery,  is  defective  if  any  material  element  is  omitted. 

2.  An  acrent  is  entitled  to  hi$«  commissions  only  upon  a  due  and  faithful 
performance  of  all  the  duties  of  his  agency. 

3.  The  construction  of  written  contracts  is  a  question  of  law  and  can  not 
be  submitted  to  the  jury. 

4.  In  an  action  to  recover  commissions  for  procuring  certain  advertising 
contracts,  it  is  held:    That  the  undertaking  of  the  plaintiff  was  to  procure 
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contracts  of  a  particular  description  to  be  signed  by  persons  of  a  definite 
description;  that  the  burden  of  proof  was  upon  him  to  show  performance; 
that  the  reception  by  the  defendants  of  the  papers  in  question,  without 
inquiry  as  to  the  genuineness  of  the  signatures,  did  not  relieve  the  plainti  ff 
from  the  burden  of  proof;  that  certain  instructions  were  defective;  and 
that  the  defendant  had  the  right  under  the  general  issue  to  show  gross 
misconduct,  fraud,  negligence  and  unskillfulness  by  the  plaintiff  in  the 
performance  of  his  duties  as  a^nt. 

[Opinion  filed  December  7, 1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgbld,  Judge,  presiding. 

This  action  was  brought  by  appellee  Cook  against  James  M. 
and  Fi-ank  Harvey,  doing  business  as  clothing  merchants  under 
the  firm  name  of  Harvey  Brothers,  to  recover  commissions 
upon  362  advertising  contracts  with  the  publishers  of  different 
newspapers  procured  by  Cook  as  agent  for  Harvey  Brothers 
for  that  special  purpose.  Before  trial  James  M.  Harvey  died, 
and  the  suit  was  carried  on  against  the  other  defendant  as 
surviving  partner.  Upon  trial  by  jury,  a  verdict  was  ren- 
dered against  defendant  for  $1,810  damages,  and  the  court 
requiring  the  plaintiif  to  remit  $1,000  of  that  sum,  gave  judg- 
ment for  $810  besides  costs,  from  which  this  appeal  was  taken 
by  defendant 

Plaintiff  proved  that  procuring  advertising  was  his  profes- 
sion or  business  and  had  been  for  twenty -three  years.  To 
show  his  authority  to  act  for  Harvey  Brothers,  he  proved 
their  signatm'es,  and  gave  in  evidence  the  following: 

"  Chicago,  Oct.  6,  1882. 

"In  order  to  secure  general  newspaper  advertising,  we 
hereby  authorize  C.  A.  Cook  &  Co.,  Chicago,  111.,  to  make  all 
^advertising  conti*acts  in  our  name  with  the  publishers  of 
different  newspapers,  in  accordance  with  the  printed  agi*ee- 
ment  or  form  for  that  purpose. 

*'  In  consideration  of  the  said  C.  A.  Cook  &  Co.  makino: 
such  advertising  contracts,  we  hereby  agree  to  pay  to  C.  A. 
Cook  &  Co.  tlie  sum  of  five  dollars  on  each  J  or  25  per  cent. 
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contract  for  each  and  every  contract  signed  by  the  publishers 
on  the  delivery  to  us  of  said  contracts. 

"  Signed,  Habvey  Bros., 

"  81  and  86  State  St" 

The  plaintiff  testified  that  the  form  of  the  advertising  con- 
tracts referred  to  in  the  above,  was  the  same  as  one  he  held  in 
his  hand.  That  he  had  procured  362  of  them  and  delivered 
them  to  defendant,  all  in  the  same  form  but  differently  signed. 
The  one  he  held  in  his  hand  was  then  given  in  evidence,  and 
was  as  follows: 

*'  Advertising  Contract  ) 

AND  '         >  ChicagOy  October^  1882, 

Agreement.  ) 

"We  hereby  agree  to  furnish  to  the  publishers,  or  order, 
below  named,  such  clothing  as  may  be  ordered  on  the  terms 
and  conditions  of  the  contract  hereunder  written  and  printed. 
Signed,  Harvey  Brothers. 

"I  hereby  agree  to  publish  in  the  Valparaiso  Avalanche, 
published  at  Valparaiso,  Townlen  Co.,  State  of  Nebraska, 
the  advertisements  ol  Harvey  Bros.,  Chicago,  III.,  as  per 
copies  to  be  f  urnislied  at  any  time,  and  to  be  inserted  as 
ordered  at  our  lowest  cash  rates,  to  the  amount  of  $50. 

"  The  payment  for  the  said  advertising  is  agreed  to  be 
made  by  Harvey  Brothers  in  Jlrie  clothing^  at  their  regular 
cash  prices  as  follows :  On  all  clothing  ordered  by  us  under 
this  contract,  we  are  to  receive  from  Harvey  Brothers  a  dis- 
count of  one-fourth^  or  25  per  cent  (excepting  during  their 
special  discount  sales)  until  the  amount,  $50.00,  charged  for 
advertising,  is  canceled  by  said  discounts. 

"  i:^N.  B.— This  contract  is  good^  for  $200  in  clothing 
as  specified,  can  be  ordered  at  any  time  and  in  lots  to  suit  the 
holder  of   this  contract. 

*'  We  also  agree  to  mail  copy  of  our  paper  regularly,  con- 
taining said  advertising,  to  Harvey  Brothers,  84:  and  86  State 
Street,  Chicago. 

Accepted,  S.  M.  Weed. 

"Dated,  Oct.  28,  1882. 

"I^^Please  fill  up  date,  sign,  and  return  this  to  C.  A.  Cook 
&  Co.,  Chicago." 
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There  was  a  conflict  of  testimony  as  to  the  above  being  the 
form  of  contract  to  be  adopted,  and  it  was  claimed  by  defend- 
ant that  after  a  form  had  been  decided  upon  the  plaintiff 
cansed  material  alteration  of  it  without  defendant's  assent 
thereto. 

There  was  no  proof  in  the  case  that  the  signatures  of  pub- 
lishers, purporting  to  be  affixed  to  the  alleged  362  advertising 
contracts,  were  any  of  them  genuine,  or  that  Harvey  Brothers, 
or  either  of  them,  had  any  knowledge  or  information  as 
respected  the  matter.  The  only  evidence  relied  upon  in  that 
behalf  was  two  receipts  which  Cook  had  prepared  and  taken 
respectively  with  two  batches  of  contracts,  as  follows: 

"Chicago,  Oct.  21,  1882.  Keceived  of  C.  A.  Cook  &  Co., 
sixty-six  advertising  contracts,  as  per  agreement,  at  $5  each. 

"  Harvey  Bkothers." 

"  Chicago,  Oct.  25,  1882.  Keceived  of  C.  A.  Cook  &  Co., 
ninety-six  advertising  conti'acts,  as  per  agreement,  at  $5  each. 

"  Harvey  Brothers." 

The  defendant  offered  to  prove  that  Cook  prepared  the  form 
of  contract,  and  that  it  was  made  indefinite,  and  making  it  so 
was  part  of  a  fraudulent  scheme  on  the  part  of  Cook;  also, 
that  Harvey  Brothers  neither  derived  any  benefit  from  the 
said  advertising  contracts,  or  any  of  them,  on  account  of  their 
form.  But  the  court,  on  objection  by  plaintiff,  excluded  the 
evidence. 

The  court  instructed  the  jury  on  behalf  of  the  pla'ntiff  as 
follows: 

"1st.  If  the  jury  believe  from  the  evidence  that  Harvey 
Brothers  on  or  about  October  6, 1882,  executed  the  written  docu- 
ment which  has  been  offered  in  evidence,  authorizing  the  plaint- 
iff to  make  the  advertising  contracts  therein  referred  to,  and  that 
the  plaintiff  did  afterward,  in  pursuance  of  said  authority, 
procure  and  deliver  to  said  Harvey  Brothers  a  large  number 
of  advertising  contracts,  such  as  he  was  by  said  document 
authorized  to  make,  then  the  jury  should  find  the  issues  for  the 
plaintiff,  and  in  such  case  the  measure  of  damages  will  be  the 
contract  price  agreed  upon  between  the  parties  for  the  procur- 
ing of  such  advertising  contracts. 


138  Appellate  Courts  of  Illinois. 

Harvey  ▼.  Cook. 

*'And  the  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  at  the  time  of  the  delivery  of  such  contracts  to 
the  defendants,  no  question  was  made  about  the  genuineness 
of  the  signatures  to  such  advertising  contracts,  and  that  the 
defendants  accejjted  said  contracts  as  having  been  projierly 
signed,  or  signed  by  the  parties  purporting  to  have  signed 
them,  then  it  was  not  necessary  in  the  first  instance  for  the 
plaintiff  to  introduce  evidence  on  his  part  as  to  the  genuineness 
of  such  signatures." 

Mr.  Henry  W.  Mageb,  for  the  appellant 
Mr.  F&EDERIO  Ullman,  for  appellee. 

McAllister,  J.  On  the  trial,  the  plaintiff  below  gave  evi- 
dence tending  to  show  in  a  general  way  that  he  had  procured 
for  Harvey  Brothers  3G2  advertising  contracts,  and  claimed 
that,  under  the  contract  with  them,  dated  October  6,  1882,  he 
was  entitled  to  a  commission  of  $5  upon  each.  IHo  direct  evi- 
dence as  to  the  genuineness  of  the  signatures  of  the  purported 
publishera  appearing  thereon,  was  offered;  but  he  produced 
in  evidence  a  written  acknowledgment  signed  by  Harvey  Broth- 
ers, dated  October  21,  1882,  of  the  reception  by  them  from 
him  of  sixty-six  advertising  contracts  as  per  agreement  at  $5 
each ;  also  another  dated  October  25,  1S82,  for  ninety-six  and 
couched  in  the  same  language. 

By  the  first  branch  of  the  first  instruction  given  for  the 
plaintiff  the  jury  were  directed  (after  a  reference  to  said  con- 
tract of  October  6,  1882,  authorizing  the  plaintiff  to  make  the 
advertising  contracts  therein  referred  to)  that  if  the  plaintiff  , 
afterward,  in  pursuance  of  said  authority,  procured  and  deliv- 
ered to  Harvey  Brothers  a  large  nvmber  of  advertising  con- 
tracts, such  as  he  was  hj  said  document  authorized  to  ^ndke^ 
then  the  jury  should  find  the  issues  for  the  plaintiff,  and  in 
such  case  the  measure  of  damages  will  be  the  contract  price 
agreed  upon  between  the  parties  for  the  procuring  of  such 
advertising  contracts.  That  instruction  purports  to  embrace 
every  element  necessary  to  a  recovery. 
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The  contract  of  October  6,  1882,  contains  this  stipulation  : 
"In  consideration  of  the  said  0.  A.  Cook  &  Co.  making  such 
advertising  contracts,  we  hereby  agree  to  pay  to  C.  A.  Cook 
&  Co.  the  sum  of  $5  on  each  J  or  25  per  cent,  contract  for  each 
and  every  contract  signed  by  the  jnibliahers^  on  the  delivery  to 
us  of  said  contracts."  In  looking  at  the  whole  instrument,  it 
will  be  perceived  that  aside  from  the  -  advertising  contract 
being  signed  by  the  publishers,  they  were  to  be  in  accordance 
with  a  printed  agreement  or  form  for  that  purpose. 

The  generally  accepted  rules  as  to  an  agent's  right  to  com- 
missions, are  stated  in  Story  on  Ag.,  Sec.  331 :  "  The  agent 
is  entitled  to  his  commissions  only  upon  a  due  and  faithful 
performance  of  all  the  duties  of  his  agency  in  regard  to  his 
principal.  For  it  is  a  necessary  element  in  all  such  cases,  that, 
as  the  commissions  are  allowed  for  particular  services  to  the 
principal,  it  is  a  condition  precedent  to  the  title  to  the  commis- 
sions that  the  contemplated  services  should  be  fully  and  faith- 
fully performed."     Hoyt  v.  Shipherd,  70  111.  309. 

The  above  instruction  contains  no  hypothesis  as  respects  the 
genuineness  of  signatures  or  of  the  fact  of  the  persons  pur- 
porting to  have  signed  being  in  reality  publishers  of  newspa- 
pers; and  it  avoids  doing  so  by  the  substitution  of  the  hypothesis 
that  the  advertising  contracts  were  "such  as  he  was  by  said 
document  authorized  to  make."  What  was  that  but  the  sub- 
mission of  a  question  of  law  to  the  jury?  It  is  manifest  that 
the  jury  could  determine  the  point  thus  submitted  only  by  con- 
struction of  the  original  written  contract  and  of  the  several 
advertising  contracts.  The  construction  of  written  instruments 
is  always  a  question  of  law. 

By  the  second  branch  of  the  same  instruction,  or  more  prop- 
erly, the  second  instruction  for  plaintiflp,  the  court  directed  the 
jury  that  if,  at  the  time  of  the  delivery  of  such  contracts  to  the 
defendants,  no  question  was  made  about  the  genuineness  of 
the  signatures  to  such  advertising  contracts,  and  the  defend- 
ants accepted  said  contracts  as  having  been  properly  signed, 
or  signed  by  the  parties  purporting  to  have  signed  them,  then 
it  was  not  necessary  in  the  first  instance  for  the  plaintiff  to 
introduce  evidence  on  his  part  of  the  genuineness  of  such  sig- 
natures. 
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The  hypothesis  embraced  does  not  include  the  matter  of  the 
persons  who  purported  to  have  signed,  being,  in  fact,  publish- 
ere  of  newspapers.  The  undertaking  of  the  plaintiff  was  to 
procure  for  dei'endanta  advertising  contracts  of  a  particular 
description  to  be  signed  respectively  by  persons  of  a  definite 
description. 

The  performance  of  that  imdertaking  by  the  plaintiff  was  a 
condition  precedent  to  his  right  of  recovery,  and  the  burden 
of  proof  was  upon  him  to  show  such  performance,  or  that  the 
defendants,  by  some  act,  had  lawfully  discharged  him  there- 
from. The  reception  by  the  defendants  of  the  j)apers  in  ques- 
tion of  plaintiff,  witliout  any  question  on  the  part  of  the  former 
as  to  the  genuineness  of  signatures,  could  have  no  effect  to 
relieve  the  plaintiff  from  the  burden  of  proof,  because  the  law 
imposed  no  duty  uix)n  the  defendants  to  make  such  question 
or  inquiry  at  tliat  time.  The  law  gave  them  such  time  there- 
after as  would,  under  all  the  circumstances,  be  reasonable,  in 
which  to  ascertain  those  matters.  Take,  for  instance,  the  case 
of  a  delivery  under  an  executory  contract  of  sale  of  goods  of  a 
particular  quality  or  description,  or  under  a  sale  by  sample,  the 
buyer  is  not  bound  to  make  inquiry  at  the  time  of  delivery, 
but  has  such  time  thereafter  as  is  reasonable  under  all  circum- 
stances in  which  to  ascertain  the  true  quality  or  description  of 
the  goods  delivered.  So  that  in  order  to  discharge  the  plaint- 
iff from  ])erformance  or  relieve  him  from  the  burden  of  proof 
it  was  necessary  that  something  more  should  have  been 
embraced  in  the  instruction.  It  should  have  contained  the 
hypothesis  that  the  defendant  received  the  papers  with  the 
intention  of  waiving  all  inquiry  respecting  the  genuineness  of 
signatures,  or  that  the  reception  of  them  on  their  part  was 
with  tho  intention  to  retain  them  as  in  full  compliance  with 
and  satisfactory  fulfillment  of  the  original  contract.  And  such 
intention  must  have  been  manifested  in  a  way  to  be  capable  of 
proof. 

The  instructions  referred  to  were  erroneous  and  misleading 
for  the  reasons  stated. 

We  are  of  opinion  that  the  defendant  had  the  right 
under  the  general  issue  to  show  gross  misconduct,  fraud,  neg- 
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licence  and  unskillfulness  on  the  part  of  plaintiflE  in  the  per- 
formance of  his  duties  as  agent,  and  thus  defeat  his  right  to 
compensation.  Denew  v.  Deverell,  3  Camp.  451;  Dodge  v. 
Tielson,  12  Pick.  328;  Fisher  v.  Dynes,  62  Ind.  348;  Prescott 
V.  White,  18  111.  App.  322. 
The  judgment  most  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


P.  C.  Hanford  Oil  Company  et  al. 
First  National  Bank  op  Chicago. 

Voluntary  Assignment — Preferences— Note  and  Warrant  of  Attorney — 
Special  Agreement, 

A  promissory  note  and  warrant  of  attorney  given  for  a  bona  fide  indebt- 
edness before  the  maker  has  decided  to  make  a  (general  assignment,  creates 
a  valid  preference,  although  given  and  taken  subject  to  an  informal  agree- 
ment on  the  part  of  the  maker  to  notify  the  holder,  if  he  becomes  financially 
embarrassed,  and  although  he  acts  upon  such  agreement  after  he  has  de- 
cided to  make  the  assignment. 

[Opinion  filed  December  7,  1887.] 

In  eekob  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Henry  M.  Shepabd,  Judge,  presiding. 

This  is  error  to  the  Superior  Court  upon  a  decretal  order  in 
a  proceeding  under  the  voluntary  assignment  act.    . 

It  appears  that  the  firm  of  Ferris  &  Avery,  doing  business 
in  Chicago  as  dealers  in  oils  and  paints,  being  in  good  financial 
credit,  expecting  to  continue  their  business  and  having  at  that 
time  no  intention  of  making  an  assignment  of  their  estate  for 
the  benefit  of  their  creditors,  borrowed,  October  13,  1884,  of 
the  First  National  Bank  of  Chicago,  of  which  they  were  cus- 
tomers, the  sum  of  $1,500,  for  which,  in  the  usual  course  of 
business,  they  gave  to  the  bank  their  promissory  note  payable 
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in  ninety  days,  with  a  warrant  of  attorney  in  the  usual  form, 
as  security,  authorizing  the  entry  of  judgment  on  said  note  at 
any  time  before  or  after  the  maturity  thereof;  that  said  note 
and  warrant  of  attorney  were  given  and  taken  subject  to  an 
understanding  between  said  bank  and  their  said  customers  that 
the  latter  should  notify  the  former  of  the  happening  of  any* 
thing  which  would  make  it  expedient  for  the  bank  to  act  upon 
its  said  security. 

It  appears  that  about  December  11,  1884,  said  Ferris  & 
Avery  became  seriously  embarrassed,  ascertained  that  they 
were  insolvent,  and  after  some  delay  they  decided  upon  making 
a  general  assignment,  and  instructed  their  attorney  to  prepare 
the  instrument,  which  he  accordingly  proceeded  to  do.  After- 
ward, December  17, 1884,  the  instrument  of  assignment  being 
nearly,  if  not  quite  coini)lcted,  an  assignee  selected,  who  had 
promised  to  serve,  Mr.  Ferris  of  said  firm,  and  who  had 
negotiated  said  loan  with  Mr.  Gage,  the  financial  manager  of 
said  bank,  went  to  Mr.  Gage  in  pursuance  of  said  arrangement 
as  to  notice  of  any  trouble  and  informed  him  that  his  firm  was 
in  trouble;  thereupon  Gage  took  the  note  and  warrant  of 
attorney  to  the  bank's  general  attorney  and  directed  him  to  act 
in  the  j)remises.  It  ap])ears  that  judgment  was  immediately 
entered  uj)on  said  note  by  virtue  of  *iaid  warrant  of  attorney, 
in  favor  of  said  bank,  and  execution  issued,  delivered  to  the 
Sheriff,  and  levied  on  the  stock  of  goods  of  Ferris  &  Avery, 
before  any  possession  was  taken  by  the  assignee,  and  that  the 
levy  was  made  even  before  the  execution  of  the  assignment 
was  completed  and  the  assignee  qualified.  An  application 
having  been  made  by  the  assignee  to  the  County  Court  for  an 
order  upon  the  Sheriff  to  turn  said  goods  over  to  him,  subject 
to  the  lien  of  said  execution,  which  was  to  be  first  paid,  and 
the  bank  having  consented  upon  the  express  condition  that  its 
said  lien  and  right  should  be  preserved,  on  December  18, 
1884,  the  County  Court  under  tliat  application  and  consent 
made  an  order  directing  the  Sheriff  to  turn  over  said  goods  to 
said  assignee,  tliat  he  sell  them  and  out  of  said  proceeds  \my 
said  execution.  January  6, 1885,  the  County  Court  made  a  fur- 
ther order  modifying  the  former  and  authorizing  parties  in 
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iBterest  to  contest  the  validity  of  such  execution  lien.  Janu- 
ary 14,  1885,  a  petition  was  filed  by  P.  C.  Hanford  Oil  Com- 
pany and  others,  creditors  of  said  Ferris  &  Avery,  asking  the 
court  to  declare  said  execution  lien  invalid  on  the  ground  that 
the  act  of  creating  it  was  the  act  of  Ferris  &  Avery  after  they 
had  decided  to  make  a  general  assignment,  was  a  part  of  the 
transaction  of  making  said  assignment,  and,  therefore,  was  an 
unlawful  preference.  Upon  a  hearing  the  County  Court  sus- 
tained the  validity  of  said  lien.  Upon  hearing,  on  appeal  to 
the  Superior  Court,  that  court  also  held  the  same  way  and 
dismissed  the  petition  as  to  said  bank.  Upon  that  order  the 
petitioners  bring  eiTor  to  this  court. 

Messrs.  Trumbull,  Washbubnb  &  Eobbins,  for  plaintiffs  in 
error. 

'*  When  the  debtor  has  formed  a  determination  to  volunta- 
rily dispose  of  his  whole  estate,  and  has  entered  upon  that 
determination,  it  is  immaterial  into  how  many  parts  the  per- 
formance or  execution  of  his  determination  may  be  broken- 
the  law  will  regard  all  his  acts  having  for  their  object  and 
effect  the  disposition  of  his  estate  as  part  of  a  single  transaction ; 
and  on  the  execution  of  the  formal  assignment,  it  will,  under 
the  statute,  draw  to  it,  and  the  law  will  regard  as  embraced 
within  its  provisions  all  prior  acts  of  the  debtor  having  for 
their  object  and  purpose  the  voluntary  transfer  or  disposition 
of  his  estate  to  or  for  creditors."  Preston  v.  Spaulding, 
120  m.  208,  217. 

The  principle  of  that  case  would  seem  to  be  decisive  of  the 
case  at  bar.  .Here  the  debtors,  "conscious  of  their  hopeless 
insolvency,"  determined  to  make  an  assignment,  and  ''  entered 
upon  the  execution  and  performance  thereof"  by  securing 
from  the  proposed  assignee  his  consent  to  act,  and  having  their 
assignment  drawn  up.  They  seek  in  the  assignment,  to  prefer 
defendant  in  error  and  another  creditor.  Their  attorney  pre- 
vents this.  They  then  resort  to  a  "  shift  or  artifice,  under  the 
form  of  law,"  to  attain  that  desired  object.  To  the  other 
creditor  they  give  a  judgment  note  authorizing  immediate 
judgment     With  the  defendant  in  error  this  is  not  necessary 
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A  note  of  this  character,  not  yet  due,  but  an tliorizing  judgment 
at  any  time,  is  already  held  bjr  it.  But  the  note  lies  dormant. 
The  bank  is  awaitino^  its  maturity,  with  no  intention  of  actins: 
at  present.  Some  act  of  the  debtors  is  necessary  to  attain 
their  object — a  preference  to  this  bank.  One  of  tliem  goes  to 
the  bank  and  says :  "  We  are  in  trouble  and  are  going  to  make 
an  assignment  this  afternoon."  The  attorney  of  the  bank  ac- 
companies this  debtor  to  the  oflSce  of  his  attorney.  There  is 
discussed  the  question  we  are  now  considering.  They  conclude 
the  statute  can  be  thus  evaded.  The  subsequent  acts  are  then 
so  timed  as  to  attain,  it  is  thought,  the  original  purpose  of 
the  debtors — the  preference  of  the  defendant  in  error.  All 
the  elements  in  Preston  v.  Spaulding  are  here  present,  and 
more — knowledge  by  the  creditor  of  the  contemplated  assign- 
ment and  its  collusion  with  the  debtors  to  evade  the  statnte, 
while  in  that  case  the  creditors  were  "guiltless  of  any  wrong." 
See  Heineman  v.  Hart,  55  Mich.  76. 

The  assignee's  title  as  against  the  execution  became  per- 
fect by  the  delivery  of  the  assignment  before  the  execution 
reached  the  hands  of  the  Sheriff,  although  it  was  not  filed  for 
rjcord  nor  possession  obtained  under  it  until  after  such  deliv- 
ery to  the  Sheriff.  Even  where  the  rule  that  retention  of 
possession  is  per  se  conclusive  evidence  of  fraud,  the  assignee 
has  a  reasonable  time  in  which  to  take  possession  before  the 
lien  of  an  execution  can  attach.  Seymour  v.  O'Keefe,  4i 
Conn.  131;  Bump  on  Fraudulent  Conveyances,  135;  Eeed  v. 
Eames,  19  111.  594. 

But  while  this^^r  se  rule  prevails  in  this  State,  in  transac- 
tions between  persons  in  their  individual  capacities,  it  has 
never  been  yet  announced  as  against  an  assignee,  and  should 
not  be. 

Mr.  Orvillb  Peckham,  for  defendant  in  error. 

McAllister,  J.  The  promissory  note  and  warrant  of  at- 
torney in  question,  made  October  13,  1884,  by  Ferris  &  Avery 
to  the  First  National  Bank  of  Chicago,  were  given  as  security 
for  a  lona  fide  indebtedness  of  the  makers  to  the  bank,  were 
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designed  and  intended  by  the  parties  to  give  tlie  bank  a  pref- 
erence as  respected  such  indebtedness  over  all  the  other  cred- 
itors of  Ferris  &  Avery;  and  to  make  such  security  effectual 
as  creating  a  preference,  the  same  was  given  and  taken  subject 
to  an  informal  agreement  on  the  part  of  Ferris  &  Avery  to 
the  effect  that  in  case  financial  trouble  should  afterward  over- 
take them,  they  should  aid  the  bank  in  rendering  said  prefer- 
ence effectual. 

The  giving  of  such  note-  and  warrant  of  attorney  was  nearly 
two  months  prior  to  the  time  when  Ferris  &  Avery  first 
farmed  the  determination  to  make  a  general  assignment  of  all 
their  property  for  the  benefit  of  their  creditors,  and  while  they 
had  full  dominion  over  it. 

We  are  of  opinion  that,  under  that  state  of  facts,  the  acts  of 
Ferris  &  Avery,  or  of  Mr.  Ferris,  done  after  they  had  formed 
the  purpose  of  making  such  general  assignment  for  the  pur- 
pose and  with  the  view  of  aiding  the  bank  in  rendering  its 
security  and  intended  preference  effectual,  must  be  considered 
as  belonging  to,  and  forming  a  part  of,  the  ti'ansaction  of  creat- 
ing said  preference,  and  not  as  forming  a  part  of  the  trans- 
action of  making  a  general  assignment. 

The  reasoning  of  Mr.  Justice  Oole  in  Sampson  v.  Arnold, 
19  Iowa,  487,  et  seq.y  seems  to  us  to  be  conclusive  upon  that 
point.  This  case  is,  therefore,  distinguishable  from  that  of 
Preston  v.  Spaulding,  120  111.  208,  217,  and  not  governed 
bv  it. 

We  think  the  order  upon  which  error  in  this  case  is  as- 
signed should  be  afi^rmed. 

Affirmed. 

Y0L.XXIY  10 
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John  H.  Dcjxham  et  al..  Executors,  etc., 

V. 

Mathew  Laflin. 

Bill  for  Accounting — Cross-Bill — Trust  Funds. 

Upon  a  bill  for  an  accounting^,  the  adjustment  of  rights  and  claims  and 
division  of  certain  trust  funds,  the  proceeds  of  the  interest  of  the  parties  in  a 
corporation  of  which  they  were  the  promoters,  this  court  holds  that  the 
evidence  sustains  the  decree  of  the  court  below, 

■ 

[Opinion  tiled  December  14,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  Count3';  the  Hon. 
John  C.  Bagby,  Judge,  presiding. 

Mr.  E.  J.  Whitehead,  for  John  H.  Dunham,  appellant 

IVFessrs.  McCagg  &  Culver,  for  D.  R.  Holt  et  al.,  appel- 
lants. 

Mr.  John  TVoodbridge,  for  appellee. 

Per  Curiam,  This  was  a  bill  in  chancery  broug^ht  in  the 
court  below  some  time  in  1860,  by  ap{)ellee  Laflin  against 
appellants  Dunham  and  Holt,  and  Solomon  A.  Smith,  who 
died  peniing  the  suit,  and  his  personal  representatives  were 
substituted  as  parties. 

It  appears  that  October  5,  1858,  the  said  Laflin,  Dunham? 
Holt  and  Smith  organized  a  corporation  known  as  the  Illinois 
Stone  Coal  &  Mining  Company,  with  a  capital  stock  of  $16,000 
divided  into  160  shares  of  SlOO  each,  of  which  Laflin  and  Dun. 
ham  each  owned  forty  sliares,  and  Holt  and  Smith  each  owned 
thirty-nine  shares,  and  that  the  other  two  shares  were  owned 
by  other  parties;  that  Laflin  was  the  president  and  financial 
manager  and  Holt  the  treasurer;  that  although  the  business 
of  the  corporation  was  reasonably  prosperous,  yet  differences 
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and  ill-feelings  arose  between  some  of  the  shareholders  above 
named,  so  that  thej  resolved  to  dispose  of  all  their  interests 
in  the  corporation  and  divide  the  proceeds  ratably  between 
themselves;  that  April  18,  1860,  Laflin,  Dunham,  Ilolt  and 
Smith  sold  all  their  shares  and  interest  in  the  corporation  for 
the  sum  aggregate  of  $31,000,  each  one  receiving  only  part 
payment,  the  remainder  being  notes,  city  script  and  city  lot, 
situate  in  Car})enter's  subdivision  in  West  Chicago,  and  money. 
By  means  of  that  transaction  there  came  into  the  hands  of 
Laflin  funds  aggregating  as  he  claimed  only  §2,339,  and  into 
the  hands  of  said  Holt  the  sum  of  $13,136.13,  wliich  they  at 
that  lime  respectively  held  in  trust  for  the  several  parties  in 
interest;  that  the  parties  being  unable  to  come  to  a  settlement 
between  themselves,  by  agreement  or  com[)romise,  Laflin 
brought  his  bill,  as  above  stated,  for  an  accounting,  adjustment 
of  rights  and  claims,  and  division  of  the  funds  so  held  in  trust. 
The  defendants  to  the  original  tiled  a  cross-bill  against  Laflin 
charging  him  with  having  undisclosed  funds  in  his  hands  and 
with  various  breaches  of  duty  while  acting  as  such  president 
as  aforesaid,  and  with  reference  to  the  disjiosition  not  only  of 
the  stock  but  of  the  assets  of  said  corporation.  Answers  and 
replications  were  filed  and  March  24,  1884,  the  case  was  re- 
ferred to  a  master  who,  after  taking  the  evidence,  made  an 
elaborate  report  in  which  he  found  that  Laflin  had  in  his 
hands  of  said  funds  and  assets  the  sura  of  §1,900  in  addition 
to  said  sum  of  $2,339,  and  held  him  chargeable  therewith,  and 
also  held  him  responsible  for  preventing  a  settlement  between 
the  parties  by  insisting  upon  invalid  claims  in  his  favor,  which 
conduct  on  his  part  affected  the  question  of  his  right  to  be 
allowed  interest  or  to  have  interest  charged  against  Holt. 
Upon  exceptions  to  the  masters  report  made  on  behalf  of 
Laflin,  the  chancellor  found,  in  substance,  that  Laflin  did  not 
have  in  his  hands  any  sum  in  addition  to  said  sum  of  §2,339; 
that  the  failure  of  the  parties  to  effect  a  voluntary  settlement 
was  not  due  to  his  conduct  more  than  to  that  of  the  other 
parties;  that  Holt  having  received  more  than  at  the  rate  of 
six  per  centum  per  annum  of  interest  on  the  funds  in  his 
hands,  was  justly  chargeable  with  interest  thereon  at  the  rate 
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of  six  per  centum  per  annum,  and  January  2,  1886,  a  final 
decree  passed,  fixing  the  amount  to  be  paid  to,  and  by  each  of 
the  respective  parties,  upon  the  basis  aforesaid.  From  that 
decree  Dunham,  Holt  and  the  legal  representatives  of  Solomon 
A.  Smith,  deceased,  prosecute  this  appeal. 

In  this  court  the  case  is  narrowed  down  to  the  questions: 
1.  Whether  or  not  Laflin,  at  the  time  of  the  transaction  above 
alluded  to,  had  in  his  hands  the  sum  of  $1,900  in  addition  to 
said  sum  of  $2,339.  2.  The  question  as  to  interest  as  affected 
by  or  dependent  upon  the  alleged  misconduct  of  Laflin  in  de- 
feating a  voluntary  settlement  between  the  ))arties. 

We  have  attentively  read  the  very  elaborate  statements  and 
arguments  of  the  respective  counsel  and  duly  considered  them, 
with  all  the  material  evidence.  The  conclusion  to  which  we 
have  been  brought  is  that,  eliminating  the  incompetent  testi- 
mony iiitroduced  on  behalf  of  the  appellants,  the  evidence 
fairly  warrants  the  finding  of  the  chancellor,  that  Laflin  did 
not  have  in  his  hands  said  sum  of  $1,900  or  any  other  sum  in 
addition  to  said  $2,339;  that  the  failure  in  the  matter  of  a 
voluntary  settlement  is  not  shown  to  have  been  the  result  of 
misconduct  on  the  part  of  Lafliii  in  such  manner  and  degree 
as  to  affect  the  question  of  allowing  or  charging  interest;  and 
that  the  decree  of  the  chancellor  in  that  respect  is  substantially 
correct. 

We  find  it  wholly  impracticable,  on  account  of  pressure  of 
business,  to  give  a  more  minute  statement  of  the  case  or  evi- 
dence, or  to  enter  upon  a  discussion  of  the  latter. 

The  points  made  against  the  decree  not  being  sustainable 
upon  the  record,  the  decree  will  be  affirmed. 

Affi,rmecL 
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The  American  Fire  Insurance  Company  , 

V. 

Brighton  Cotton  Manufacturing  Company. 

Fire  Insurance — Finding  of  Court — Conflict  of  Evidence — Occupancy  of 
Premises — Stoppage  qf  Machinery  for  Repairs  and  Alterations — Prac- 
tice. 

1.  The  finding  of  the  trial  Judge,  sitting  in  the  place  of  a  jury,  must  be 
taken  by  this  court  to  be  conclusive  of  questions  of  fact  as  to  which  the  evi- 
dence is  conflicting. 

2.  In  an  action  on  a  policy  of  fire  insurance,  it  is  held:  That  the  build- 
ing in  question  was  at  no  time  within  the  period  covered  by  the  policy  va- 
cant or  unoccupied;  that  the  temporary  stoppage  or  suspension  of  the  opera- 
tion of  the  factory  for  the  purpose  of  making  repairs  and  alterations  was 
within  the  privilege  granted  by  the  policy;  and  that  the  judgment  for  the 
plaintiff  is  supported  by  the  evidence. 

[Opinion  filed  December  14,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tb© 
Hon.  EoLUN  S.  Williamson,  Judge,  presiding. 

This  was  an  action  by  appellee  against  the  insurance  com- 
pany, appellant,  upon  a  policy  of  insurance  issued  January  4, 
1885,  whereby  the  latter  agreed  to  insure  the  former  for  the 
period  of  one  year  against  damages  or  loss  by  fire,  in  amount 
not  exceeding  $3,000,  the  policy  covering  the  four-story  brick 
cotton  mill  of  the  plaintiff,  situated  at  Brighton  Park,  County 
of  Cook,  and  State  of  Illinois,  together  with  the  machinery 
and  fixtures  therein  contained,  the  declaration  setting  out  the 
policy  in  words  and  figures,  and  averring  the  destruction  of 
the  building,  machinery  and  fixtures  by  a  fire  occurring  July 
16,  1885,  during  the  life  of  said  policy.  There  was  a  trial, 
under  proper  pleadings,  by  the  court  without  a  jury;  a  finding 
of  the  issues  for  the  plaintiff  and  assessing  its  damages  at 
$2,692.82;  upon  which  the  court,  overruling  the  defendant's 
motion  for  a  new  trial,  gave  judgment,  and  the  latter  brings 
the  case  here  by  appeal. 
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The  provisions  and  conditions  of  the  policy,  so  far  as  mate- 
rial to  the  questions  involved,  are  as  follows: 

"  Other  insurance  permitted  without  notice,  and  permission 
granted  to  set  up  and  operate  machinery,  and  to  make  such 
repairs  and  alterations  as  may  be  necessary  to  keep  the  prem- 
ises in  good  order  daring  the  term  of  this  jx)licy,  without 
prejudice  thereto." 

(1)  "Or  if,  during  the  existence  of  this  policy  or  any  re- 
newal thereof,  the  risk  shall  be  increased  by  any  means  what- 
ever, with  the  knowledge  of  the  assured,  and  tlie  assured  shall 
neglect  to  notify  the  company  thereof  and  have  the  same  en- 
dorsed hereon,  paying  therefor  such  additional  premium  as 
shall  be  demanded;  (2)  or  shall  allow  the  building  to  become 
vacant  and  unoccupied;  *  *  *  (3)  or,  if  it  be  a  manufact- 
uring establishment,  running  in  whole  or  in  part,  over  or 
extra  time,  or  running  at  night,  or  if  it  shall  cease  to  be  oper- 
ated, without  special  agreement  endorsed  hereon,  all  insurance 
by  this  policy  shall  thereupon  cease." 

Upon  the  trial,  evidence  was  given  tending  to  prove  that  the 
plaintiff  was  the-owner  of  the  factory  and  property  in  question? 
was  in  possession  and  was  operating  the  same  at  the  time  said 
policy  was  issued,  and  so  continued  until  May  1,  1S85,  when 
the  plaintiff  leased  the  entire  premises  to  W.  S.  Baker  and 
Thomas  Kelly  for  the  terra  of  one  year,  at  a  rental  expressed 
in  said  lease;  that  said  Baker  &  Kelly  immediately  entered 
into  possession  of  said  premises  under  said  lease  for  the  purpose 
of  operating  said  factory;  that  the  fact  of  said  leasing  was 
j)romptly  made  known  to  the  defendant,  and  the  latter  duly 
assented  thereto,  and  manifested  its  assent  thereto  bv  an  in- 
dorsement in  writing  on  the  back  of  said  policy;  that  Baker  & 
Kelly  continued  to  operate  said  factory  with  profit  to  them- 
selves, until  about  July  8,  1885,  when,  on  account  of  difficulty 
just  at  that  time  in  obtaining  a  desirable  quality  of  cotton  at 
suitidble  prices  in  the  usual  cotton  markets,  and  for  the  purpose 
of  making  needed  repairs  as  to  the  interior  of  said  factory  and 
its  machinery,  they  decided  upon  a  temporary  suspension  of 
the  operation  of  said  factory  until  about  the  first  of  the  next 
succeeding  month  of  August;  that  in  pursuance  of  said  deter- 
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inination,  they,  on  said  July  8, 1885,  laid  off  tlieir  en^iueer,  fire- 
man, and  moat  of  tlieir  employes  engaged  in  operating  the 
spinning  and  batting  machinery,  but  retained  still  in  their 
employment  a  portion  of  the  hands  engaged  in  the  dyeing  de- 
partment, and  some  connected  with  the  packing  room,  for  the 
purpose  of  preparing  goods  for  the  markets;  that  all,  or  nearly 
all  of  said  employes  so  laid  off  were  notiiied  at  the  time  that 
their  services  were  dispensed  with  for  the  time  being,  but  that 
the  factory  would  soon  be  started  again  and  that  they  would  be 
notified  when  their  services  would  be  wanted;  that  arrange- 
ments were  made  on  the  contemplation  of  the  part  of  Baker 
&  Kelly  for  making  the  necessary  repairs  of  the  interior  of 
the  building  and  machinery,  and  the  work  wont  on  in  the 
building,  under  a  sufficient  number  of  employes,  of  preparing 
for  market  manufactured  goods  then  on  hand,  so  that  such 
preparation  was  nearly  completed  by  July  16,  1885,  when  the 
iire  occurred;  that  between  the  time  of  such  suspension  and  said 
lire,  Baker  &  Kelly  purchased  about  100  tons  of  coal  for  use 
in  the  factory  and  had  it  stored  therein;  that  they  had  there 
stock  and  materials  for  manufacture  of  the  value  of  some 
$7,000;  that  they  were  active  in  contracting  for  the  sale  of  the 
manufactured  goods  to  be  delivered  the  next  succeeding  Sep- 
tember; that  they  had  a  considerable  sum  of  money  in  the 
office  of  the  factory  at  the  time  of  the  fire,  which  had  been 
provided  for  the  payment  of  the  wages  of  the  then  employes, 
who  comprised  from  five  to  seven  persons  engaged,  and  being 
then  all  working  hours  down  from  the  tim.e  of  said  suspension 
including  one  of  the  proprietors  and  watchmen,  to  the  time  of 
such  fire. 

Upon  the  question  whether  such  suspension  increased  the 
risk,  the  evidence  was  conflicting;  but  no  evidence  was  offered 
tending  to  prove  that  it  was  with  the  knowledge  of  plaintiff,  or 
any  neglect  on  the  part  of  the  latter  to  notify  the  defendant 
thereof. 

The  defense  relied  upon  by  the  defendant  at  the  trial,  and 
in  this  court,  was  and  is  that  the  policy  in  suit  became  void 
for  a  violation  of  each  of  the  several  conditions  aforesaid. 

Mr.  E.  H.  Qaey,  for  appellant. 
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Messrs.  Edwabd  W.  Rcsskll  and  D.  J.  Sohuylkb,  for 
appellee. 

MoAlltster,  J.  The  leasing  of  the  premises  in  question 
by  the  plaintiff  below,  to  Baker  &  Kelly,  after  the  policy  in 
suit  was  issued,  was  expressly  assented  to  by  the  defendant. 
No  question,  therefore,  arises  from  that  circumstance  affect- 
ing the  validity  of  the  policy. 

But  counsel  for  the  defendant  contend  as  the  sole  ground 
of  error  that  the  stopping  by  Baker  &  Kelly  of  the  operation 
of  the  factory  from  the  8th  to  the  16th  day  of  July,  1885, 
although  done  for  the  purpose  and  in  the  manner  as  shown 
by  the  evidence,  constituted  a  breach  of  each  and  all  of  three 
special  conditions  of  the  policy,  and  that  by  its  express  terms 
such  breach  rendered  the  policy  void.  So  that  the  judgment 
below  was  against  the  law  and  the  evidence,  and  should  for 
that  reason  be  reversed. 

The  first  of  those  conditions  is  to  the  effect  that  if  the  risk 
should  be  increased  by  any  means  whatever  with  the  knowl- 
edge of  the  assured,  and  the  latter  should  neglect  to  notify  the 
company  thereof  and  have  the  same  indorsed  upon  the  policy, 
paying  therefor  such  additional  premium  as  should  be 
demanded,  the  policy  should  be  void. 

That  condition  and  the  other  two  are  to  be  taken  and  con. 
strued  in  connection  with  the  following  provision  of  the 
policy:  ''Other  insurance  permitted  without  notice,  and  per- 
mission granted  to  set  up  and  operate  machinery  and  to  make 
such  repairs  and  alterations  as  may  be  necessary  to  keep  the 
premfses  in  good  order  during  the  term  of  this  policy  without 
prejudice  thereto." 

The  exercise  of  the  privilege  thus  given  involved  the 
necessity,  in  a  greater  or  less  degree,  dei>ending  upon  circum- 
stances, of  a  temporary  stoppage  of  the  operation  of  the  factory. 
Such  stoppage  was  therefore  authorized  by  the  policy,  which,  it 
in, terms  provided,  should  be  without  prejudice  thereto.  Now 
the  evidence  tended  to  show  that  the  stopping  the  operation 
of  the  factory  was  for  the  purpose  of  making  needed  repairs 
and  alterations,  which  made  such   stoppage  necessary.     The 
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evidence  upon  the  question,  whether  what  was  done  in  that 
behalf  did  in  fact  increase  the  risk,  was  conflicting,  but  the 
evidence  tending  to  show  the  purpose  of  the  suspension  to 
liave  been  within  the  intention  of  the  clause  last  above  quoted, 
was  without  any  substantial  conflict  Hence  the  finding  of  the 
trial  Judge,  sitting  in  the  place  of  a  jury,  must  be  taken  by 
this  conrt  to  bo  conclusive  upon  those  questions  of  fact.  That 
is  a  complete  answer  to  the  position  of  counsel  as  to  the  alleged 
forfeiture  of  the  policy,  under  the  first  special  condition. 

Tlie  second  is,  that  if  the  assured  should  allow  the  building 
covered  by  the  insurance  to  become  vacant  and  unoccupied, 
the  policy  should  thereupon  become  void. 

Tlie  short  answer  to  the  contention  of  counsel  for  defendant, 
under  that  head,  is,  that  their  position  is  takon  against  the 
very  truth  of  the  uncontro verted  testimony.  The  building 
was  not  at  any  time  during  the  period  in  question  vacant  or 
unoccupied.  This  matter  is  so  plain  and  clear  upon  the  evi- 
dence as  not  to  justify  discussion,  when  we  have  so  much  in 
other  cases  that  demands  discussion  and  exhaustion  of  time 
and  strength. 

The  third  condition  is  in  effect  that  if  the  property  insured 
be  a  manufacturing  establishment  and  it  shall  cease  to  be 
operated  without  special  agreement  indorsed  on  the  policy, 
all  insurance  by  this  policy  shall  therefore  cease. 

The  answer  to  the  position  of  defendant's  counsel  that  the 
stoppage  of  the  operation  of  the  factory,  as  shown  by  the 
evidence,  constituted  a  breach  of  that  condition  and  worked 
a  forfeiture  of  the  policy,  seems  to  us  to  be  readily  at  hand 
without  going  into  any  analysis  of  the  numerous  cases  cited 
by  them.  The  facts  of  the  case  must  govern  its  decision, 
when  they  distinguish  it  from  the  cases  decided  by  other 
courts.     The  law  arises  upon  the  facts. 

It  is  indisputable  that  the  evidence  tends  to  show  that  the 
suspension  of  the  operation  of  the  machinery  of  the  factory 
was  designed  to  be  only  temporary;  that  one,  if  not  the  prin- 
cipal purpose  of  it,  was  to  repair  machinery  and  make  altera- 
tions. The  trial  judge  having  found  for  the  plaintiff  on  all 
the  issues,  we  must,  therefore,  presume  that  he  found  those 
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facts  in  accordance  with  the  tendency  of  the  evidence  to  prove 
them.  So  that  here  we  must  take  them  as  the  facts.  That 
being  so,  what  is  there  left  of  counsel's  position  that  such  stop- 
page or  suspension  constituted  a  breach  of  the  condition  of  the 
policy  under  consideration?  The  policy  gave  express  permis- 
sion to  make  such  repairs  and  alterations  without  prejudice 
to  any  rights  under  such  policy.  A  temporary  stoppage  or 
suspension  of  the  operation  of  the  machinery,  and  while  mak- 
ing such  repairs  and  altcraiion^,  was  such  a  natural  and 
necessary  incident  of  the  exercise  of  the  privilege  granted, 
that  it  must  have  been  within  the  contemplation  of  the  parties 
at  the  time  of  entering  into  the  contract.  Such  stoppage  or 
suspension  was  therefore  authorized  by  the  policy  to  be  effected 
without  prejudice  to  any  rights  of  the  assured  thereunder. 

We  think  the  judgment  in  this  case  was  supported  by  the 
evidence  that  there  was  no  prejudicial  error  of  law.  So  that 
an  affirmance  is  the  proper  result 

Judgment  affirmed. 


William  E.  Mason 

V. 

Bernard  Mandl. 


Practice  in  Justice  Courts — Appeal — Affidavit — Affidavit  of  Claim — Time 
of  Filing— Default, 

Sec.  34,  Chap.  79,  R.  S.,  providing  for  the  filing  of  an  affidavit  of  plaint- 
iff's claim,  doen  not  authorize  the  Circuit  Court  to  permit  the  filing  of  such 
an  affidavit  after  an  appeal  taken  from  a  Justice  so  as  to  confer  upon  the 
plaintiff  the  right  to  a  default  against  the  defendant  and  dismissal  of  his 
appeal  for  the  mere  want  of  an  aihdavit  of  merits. 

[Opinion  iSled  December  14,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon- 
John  G.  Kogebs,  Judge,  presiding. 

Messrs.  Mason  &  Ennis,  for  appellant 
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Mesjsre.  Blum  &  Blum,  for  appellee. 

McAllister,  J.  This  was  assumpsit,  brought  by  appellee 
Mandl  in  Justice's  court  against  appellant  M.ison  and  another 
defendant  not  served.  Mason  took  an  appeal  to  the  Circuit 
Court,  which  was  perfected  November  20,  1886.  The  plaint- 
iflF,  without  notice  to  defendant,  applied  for  and  obtained, 
December  8,  1886,  leave  of  court  to  file  an  affidavit  of  claim 
in  the  cause,  which  being  filed,  the  court  entered  a  rule  upon 
defendant  to  tile  an  affidavit  of  merits  within  five  days  after 
notice  of  such  rule,  and  snch  notice  was  served  on  defendant 
December  10,  1886.  "Wliereupon  the  defendant,  December 
15th,  made  a  motion  to  vacate  said  rule,  which  was  overruled 
and  exception  taken.  But  the  court  extended  the  time  in 
which  to  file  such  affidavit  of  merits  until  the  20th  of  the 
Fame  month. 

December  21, 1886,  on  motion  of  plaintiff's  counsel  tlie  court 
dismissed  defendant's  appeal  for  want  of  an  affidavit  of  merits 
with  ^  procedendo  J  and  judgment  for  damages  in  the  sum  of 
$6  was  rendered  against  liim,  which  the  court  refused  to  set 
aside  on  defendant's  motion  made  in  apt  time;  hence  this 
appeal. 

The  record  excludes  tlie  idea  of  the  filing  by  the  plaintiff 
of  any  affidavit  in  the  Justice's  court  showing  the  nature  of 
his  claim,  or  of  any  purport  whatever.  The  question  there- 
fore arises,  whether  it  was  competent  for  the  Circuit  Court 
on  appeal  to  so  authorize  the  filing  of  such  affidavit  there,  as 
a  first  and  original  affidavit,  as  to  confer  upon  the  plaintiff  the 
right  to  a  default  against  the  defendant  and  dismissal  of  his 
appeal  for  the  mere  want  of  an  affidavit  of  merits  by 
defendant. 

Section  34  of  the  Justice's  Act,  2  Starr  &  0.  III.  Stat,  p. 
1444,  after  declaring  the  plaintiff's  right  to  a  default  in  Jus- 
tice's court  against  the  defendant  for  want  of  appearance  at  the 
time  of  trial,  contains  this  proviso : 

"  Provided,  that  if  the  plaintiff  in  any  suit  upon  a  contract, 
expressed  or  implied,  for  the  payment  of  money,  shall  file  with 
the  Justice,  at  the  time  of  com7nenci7ig  such  siiit^  an  affidavit 
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showing  the  nature  of  his  demand  and  the  amount  due  him 
froin  the  defendant,  after  allowing  to  the  defendant  all  his  just 
deductions,  credits  and  set-oflFs,  if  anj',  he  shall  be  entitled  to 
judgment  in  case  of  default,  but  the  Justice  may  require 
further  evidence.  Provided  further^  that  in  cases  of  appeal 
from  the  judgment  of  the  Justice  of  the  Peace  as  aforesaid* 
Buch  affidavit  shall  have  the  same  force  and  effect  in  the 
Appellate  Court  as  if  such  suit  had  been  commenced  in  such 
Appellate  Court." 

The  expression  "  such  affidavit^'*  used  in  the  second  proviso, 
can  have  no  reference  to  any  other  than  the  affidavit  filed  **a^ 
the  time  of  commenciyig  such  suity^  mentioned  in  the  former 
of  said  provisos.  And  to  give  to  the  language  employed  a 
construction  authorizing  the  filing  of  an  original  affidavit  of 
claim  in  the  Appellate  Court  with  the  effect  which  the  learned 
Judge  of  the  Circuit  Court  awarded  to  it,  would  be  not  only 
against  the  clear  and  unambiguous  wording  of  the  statute,  but 
against  the  manifest  intention  of  its  framers. 

The  statute  above  quoted  shows  that  the  attention  of  the 
Legislatui^  was  called  to  the  subject.  And  if  it  had  been 
thought  fit  to  authorize  the  Sling  of  an  affidavit  of  claim  for 
the  first  time  in  the  Appellate  Court  it  would  have  been  easy 
to  have  so  enacted ;  and  not  having  done  so,  the  inference  is 
that  it  was  not  deemed  proper  to  extend  the  practice  that  far. 
Booth  V.  Storrs,  54  111.  472,  480,  and  cases  cited. 

For  the  error  in  taking  the  defendant's  default  for  want  of 
affidavit  of  merits,  and  refusing  to  set  the  same  aside  on 
defendant's  motion,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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In  re  William  S.  Geohegan  et  al. 

Voluntary  Assignments— Judgments  hy  Confession — Whether  a  Valid 
Preference —  When  Such  Preference  is  Given. 

1.   Until  be   has  made  up  his  mind  to  make  an  assignment,  a  debtor 

retains  the  dominion  over  his  property  and  may  sell,  mortgage  or  pledge  it, 

or  create  a  lien  upon  it  by  confessing  a  judgment  in  favor  o£  a  bona  fide 

creditor. 

2.    A  preference  is  given  to  a  creditor,  so  far  as  the  debtor  is  concerned, 

Dot  by  entry  of  the  judgment  but  by  the  execution  of  the  warrant  of 

attorney.     If  that  instrument  is  given  at  a  time  when  the  debtor  may  law- 

fuliy  prefer  a  creditor,  the  preference  is  valid. 

3.  Under  the  statute  of  this  State  the  creditor  will  be  protected  if  he  in 
fact  sncceeds  in  perfecting  his  lien  before  the  assignment  becomes  opera- 
tive. Knowiedsre  of  the  insolvency  of  his  debtor,  or  of  his  intention  to 
make  an  assignment,  or  of  his  being  actually  engaged  in  the  execution  of 
such  instrument  can  not  deprive  him  of  his  preference,  if  he  in  fact  suc- 
ceeds in  obtaining  one. 

4.  Mere  non-action  on  the  part  of  the  debtor  until  the  creditor  has 
perfected  his  lien,  does  not  make  the  procuring  of  such  lien  his  act.    The 
statute   imposes  upon  him  no  duty  of  diligence  to  defeat  the  priority  of 
creditors  who  hold  valid  warrants  of  attorney. 

5.    Upon  a  petition  to  have  certain  executions  against  the  property  of  an 
iT«o\vent  debtor  vacated  and  to  have  said  executions  and  the  judgments  on 
'which  they  were  issued  declared  to  be  a  part  of  the  general  assignment,  it 
is  held:  That  there  is  no  evidence  of  such  active  co-operation  on  the  part 
d  the  debtors  in  the  entry  of  the  judgments  by  confession  as  to  make  them 
their  acts;  that  the  liens  are  therefore  valid;  and  that  they  do  not  consti- 
tute an  illegal  preference  within  the  meaning  of  the  statute. 

[Opinion  filed  December  14, 1887.] 

In  ERROR  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
UvBRAY  F.  TuLBY,  Judge,  presiding. 

Messrs.  Abbott  &  Baker,  for  plaintiff  in  error. 

Mr.  Frank  P.  Lkffingwell,  for  defendants  in  error. 

The  entry  of  the  judgments  by  confession  and  the  delivery 
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of  the  executions  to  the  Sheriff,  were  a  fraud  upon  the  assign' 
ment  law.  Ilahn  v.  Salmon,  2i)  Fed.  Rep.  801,  and  eases  cited; 
Preston  v.  Spaulding,  10  N.  E.  Rep.  911;  Sartwell  v.  Nortli, 
10  N.  E.  Rep.  824;  Wilson  v.  City  Bank,  17  Wall.  473,  487; 
Buchanan  v.  -Smith,  16  Wall.  307. 

The  entry  of  the  judgments,  levying  of  the  executi(ms  and 
making  of  the  deed  of  assignment  must  be  construed  to  be 
part  and  parcel  of  the  same  transaction.  Preston  v.  Spauld- 
ing,  10  N.  E.  Rep.  903,  and  cases  cited;  Berry  v.  Cutts,  42 
Me.  445;  Perry  v.  Ilolden,  22  Pick.  269,  275;  Holt  v.  Ban- 
croft, 30  Ala.  193,  200;  Livermore  v.  McXair,  34  N.  J.  Eq. 
478,  482. 

The  rule  in  construing  a  remedial  statute,  though  it  may  be 
in  derogation  of  the  common  law,  is,  that  everything  is  to  bv3 
done  in  advancement  of  the  remedy  that  can  be  done  consist- 
ently with  any  fair  construction  that  can  be  put  upon  it.  C, 
B.  &  Q.  R.  R.  Co.  V.  Dunn,  52  111.  260. 

The  law  will  not  permit  that  to  be  done  indirectly  which  can 
not  be  done  directly.  That  which  violates  the  policy  of  a 
statute  is  as  much  condemned  as  if  it  violated  the  latter.  The 
law  no  more  tolerates  an  evasion  of  a  statute  by  artifice  than  a 
palpable  violation  of  it.  Holt  v.  Bancroft,  30  Ala.  193,  300. 
See  also,  Livermore  v.  McNair,  34  N.  J.  E(j.  478,  482;  U.  S.  v. 
King,  Wall.  C.  Ct.  13;  Downing  v.  Kintzwig,  2  Serg.  &  R  335; 
Oates  v.  First  Nat.  Bk.,  100  U.  S.  239. 

Bailey,  J.  This  was  a  petition  in  a  proceeding*  in  the 
County  Court  under  the  statute  in  relation  to  voluntary 
assignments,  ])raying  that  the  liens  of  certain  executions  against 
the  property  of  the  insolvent  debtors  be  vacated,  and  that 
said  executions  and  the  judgments  upon  which  the  same 
were  issued  be  declared  to  be  a  part  of  the  general  assign- 
ment for  the  benelit  of  creditors.  Said  petition  was  denied 
by  the  County  Court,  but  upon  appeal  to  the  Circuit  Court  a 
hearing  was  had  and  an  order  entered  against  the  prayer  of  the 
])etition,  and  the  record  comes  here  by  writ  of  error. 

On  the  1st  day  of  December,  1885,  the  firm  of  W.  S.  Geohe- 
gan  &  Company,  consisting  of  William  S.  Geohegan,  Harry  Geo- 
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began  and  Thomas  Fitch,  then  doing  business  as  merchants  in 
Chicago,  executed  three  judgment  notes  maturing  tliirty  days 
after  date,  one  for  $200  payable  to  the  order  of  Joseph  H.  Fitch, 
one  for  $703.89,  payable  to  the  order  of  Sarah  A.  Geohegan, 
and  one  for  $2,137.30,  payable  to  the  order  of  Eliza  J.  Geohe- 
gan, the  warrant  of  attorney  accomi)anying  each  note  authoriz- 
ing the  entry  of  judgment  by  confession  at  any  time  after  said 
date  for  the  amount  of  the  note,  attorney's  fees  and  costs.  As 
to  the  Vona  fides  of  the  indebtedness  for  which  said  notes  were 
given,  no  question  is  raised,  and  the  evidence  shows  beyond 
controversy  that,  at  the  time  said  notes  were  given,  said 
lirm,  though  somewhat  embarrassed,  had  not  determined  to 
make  an  assignment,  and  were  not  in  fact  contemplating  any 
such  step. 

It  appears  that  the  creditors  to  whom  said  notes  were  given 
were  all  relatives  of  the  members  of  said  firm;  Sarah  A. 
Geohegan  being  the  mother  of  William  S.  and  Harry  Geohe- 
gan, Eliza  J.  Geohegan  the  widow  of  their  deceased  brother,  and 
Joseph  H.  Fitch  the  husband  of  their  sister  and  a  brother  of 
Th(»mas  G.  Fitch,  the  third  member  of  the  firm.  Shortly 
after  the  execution  of  said  notes,  Sarah  A.  Geohegan  placed 
lier  note  in  the  hands  of  Joseph  H.  Fitch,  who  was  an  attor- 
ney at  law,  for  collection  when  due,  and  Eliza  J.  Geohegan 
also  placed  her  note  in  his  hands  for  collection  shortly  after 
its  maturity.  Joseph  II.  Fitch  had  several  interviews  with 
the  members  of  the  firm  in  relation  to  the  ])ayment  of  the 
notes  and  was  put  off  until  the  5th  or  6th  of  January,  1886, 
when  he  told  Ilarry  Geohegan  that  unless  the  notes  were  paid, 
he  would  cause  judgments  to  be  entered  thereon.  Harry 
Geohegan,  finding  Fitch  detei'mined  to  proceed  at  once  to 
enforce  the  collection  of  the  notes,  had  a  long  talk  with  him 
in  which  he  disclosed  fully  the  situation  and  financial  condi- 
tion of  the  firm,  from  which  it  appeared  that  the  firm  was 
insolvent  and  would  be  unable  to  continue  longer  in  business, 
and  he  thereupon  asked  Fitch,  who,  as  it  seems,  had  been  to 
some  extent,  the  legal  adviser  of  the  firm,  to  advise  him  as  to 
what,  under  the  circumstances,  would  be  the  best  course  for 
the  firm   to  pursue.     Fitch   replied,  that  in  his  opinion  a 
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general  assignment  for  the  benefit  of  creditors  was  the  only 
course  open  to  tliem,  but  at  the  same  time  said  that  they 
should  employ  another  lawyer,  as  he,  Fitch,  could  not  prop- 
erly reprobcnt  both  them  and  the  creditors  at  the  same  time. 
This,  as  it  seems,  was  the  first  time  that  tlie  subject  of  an 
assignment  was  suggested  by  any  of  the  parties.  Geohegan, 
on  leaving,  said  that  he  would  consult  with  his  partners,  but 
expressed  tlie  opinion  that  the  firm  would  not  make  an  assign- 
ment, as  some  of  the  partners  had  a  strong  prejudice  against 
the  mode  of  procedure.  The  firm,  however,  consulted 
another  attorney,  and  as  the  result  of  such  consultation,  they 
determined  to  make  a  general  assignment,  and  Harry  Geohe- 
gan procured  certain  blanks  to  be  used  in  the  preparation  of 
such  a  document.  On  the  evening  of  January  7th,  Fitch 
drew  up  all  the  pajx^rs  necessary  for  the  entry  of  judgments 
on  the  three  notes,  leaving  blanks  only  for  the  name  of  the 
attorney  who  was  to  sign  the  cognovits.  Harry  Geohegan  and 
Thomas  G.  Fitch  were  living  in  the  same  house  with  Joseph 
•H.  Fitch,  and  on  the  same  evening  they  went  to  his  room 
taking  said  blanks  with  them,  and  told  him  of  their  determi- 
nation to  make  an  assignment;  he  also  at  the  same  time  telling 
them  that  he  should  enter  up  judgments  on  the  notes  the  first 
thing  the  next  morning,  and  that  everything  was  in  such 
shape  that  he  would  get  his  executions  before  they  could  pos- 
sibly make  tlieir  assignment.  At  this  interview  Harry  Geohe- 
gan produced  the  blanks  which  he  had  procured,  and  Joseph 
H.  Fitch,  at  his  request,  filled  up  in  part  both  the  assignment 
and  the  scliedules.  Fitch  testifies  that  in  doing  this  he  acted 
not  as  tlie  attorney  of  the  firm,  but  as  a  mere  amanuensis  for 
the  partners,  and  for  the  reason  that  he  was  the  best  penman 
present. 

The  next  morning  Harry  Geohegan,  Thomas  G.  and  Joseph 
H.  Fitch  and  Sarah  A.  and  Eliza  J.  Geohegan  met,  in  pursuance 
of  a  previous  arrangement,  at  the  office  of  Abbot  &  Johnson,  the 
attorneys  for  said  firm,  and  there  the  assignment  drawn  up  the 
previous  evening,  and  also  the  declarations  and  cognovits  pre- 
pared by  Joseph  H.  Fitch  were  produced.  Just  before  10 
o'clock  said  Fitch,  who  at  the  time  was  acting  as  minute  clerk 


First  District — October  Term,  1887.      IGl 


In  re  Geohesran. 


in  the  County  Court,  and  for  that  reason  could  not  attend  to 
the  entry  of  the  judgments  in  person,  handed  the  declarations 
and  cognovit  to  Mr.  Johnson,  one  of  the  attorneys  acting  for 
said  firm  in  the  matter  of  the  assigament,  and  asked  him  to  go 
to  the  Superior  Court  as  soon  as  it  should  be  opened,  and  cause 
the  judgments  to  be  entered  and  executions  thereon  to  be 
issued  and  delivered  to  the  Sheriff.  In  accordance  with  this 
request  said  Johnson  went  to  the  court  house,  caused  the 
judgments  to  be  entered  in  the  Superior  Court,  took  out  exe- 
cutions and  placed  them  in  the  Sheriff's  liands.  At  the  time 
he  left  his  office  the  assignment  appears  to  have  been  completed 
with  the  exception  of  the  signatures  of  the  members  of  the 
firm,  and  at  that  time  William  S.  Geohegan,  one  of  the  part- 
ners, had  not  arrived.  The  evidence  also  tends  to  show  that 
the  execution  of  the  assignment  was  delayed  by  an  attempt  by 
the  firm  to  arrange  with  a  certain  creditor,  in  whose  hands  they 
had  placed  collaterals  for  the  payment  of  the  indebtedness,  so 
as  to  get  the  collaterals  back  into  their  own  hands.  The  exe- 
cutions came  into  the  Sheriff's  hands  at  10:25,  1U:26  and  10:27 
A.  M.,  and  the  assignment  was  executed  and  recorded  at  11 
o'clock  A.  M.,  the  same  day.  There  is  evidence  tending  to  show 
that  it  was  the  expectation  of  all  the  parties  that  the  execution 
should  take  the  precedence  of  the  assignment,  and  that  it  was 
the  intention  of  the  members  of  said  firm  to  record  the  assign- 
ment as  soon  as  possible,  after  the  entry  of  tlie  judgments,  so 
as  to  prevent  the  levy  of  intervening  attachments. 

The  question  arising  upon  the  foregoing  facts  is,  whether 
said  judgments  and  executions  and  the  lien  thereby  acquired 
are  to  be  deemed  in  law  a  part  of  the  assignment,  or  are  to 
b3  regarded  as  a  separate  transaction  wholly  independent  of 
the  assignment,  and  in  no  way  affected  thereby.  If  they  are  a 
part  of  the  assignment,  they  constitute  an  unlawful  preference 
within  the  meaning  of  Sec.  13  of  the  statute  in  relation  to  volun- 
tary assignments  for  the  benefit  of  creditors,  and  said  liens  are 
consequently  void. 

The  law  is  now  settled  in  this  State  that,  after  a  debtor  has 
determined  to  make  an  assignment  for  the  benefit  of  his  cred- 
itors, all  conveyances,  transfers  or  other  dispositions  of  his 
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property  or  a-sets,  mado  in  view  of  his  contemplated  general 
assignment,  wliercby  any  preference  is  given,  will  be  held  to 
be  a  part  of  the  assignment,  and  therefore  void  under  the  13th 
section  of  the  statute  in  relation  tx)  voluntary  assignments  for 
the  benefit  of  creditors,  the  same  as  thougli  incorporated  into 
the  deed  of  assignment  itself.  Preston  v.  Spaulding,  120  111. 
208.  But  while  this  is  so,  the  rule  is  also  settled  that  the 
debtor,  until  he  has  made  up  his  mind  to  make  an  assignment, 
retains  the  dominion  over  his  projxjrty,  and  may  sell,  mortgage 
or  pledge  it,  or  create  a  lien  upon  it  by  operation  of  law,  as  by 
confessing  a  judgment  in  favor  of  a  hona  fide  creditor. 

Under  the  foregoing  rule,  there  can  be  no  doubt  of  the 
validity  of  the  notes  and  warrants  of  attorney  by  virtue  of 
which  the  judgments  in  question  were  confessed.  They  were 
given  to  secure  hona  fide  debts  at  a  time  when  the  debtors  were 
not  contemplating  an  assignment.  A  warrant  of  attorney  is  a 
well  known  and  well  recognized  security,  and  the  warrants  of 
attorney  in  question,  as  soon  as  they  were  executed,  became, 
in  the  hands  of  the  payees  of  said  notes,  securities  for  the 
debts  for  which  the  notes  were  given,  of  which  said  payees 
were  entitled  to  avail  themselves,  and  which  the  debtors  had 
no  power,  by  any  act  of  theirs,  to  set  aside  or  impair.  With 
the  entry  of  a  judgment  by  virtue  of  a  warrant  of  attorney, 
the  debtor  has  noihing  whatever  to  do.  It  is  the  act  of  the 
creditor  alone.  He  and  not  the  debtor  has  the  right  to  deter- 
mine when  the  judgment  shall  be  entered  up,  and  t\>  set  on 
foot  the  proceedings  necessary  to  have  it  entered.  Such  entry 
is  as  to  tlie  debtor  a  proceeding  in  mvitiwi,  and  even  if  lie 
gives  to  it  the  express  consent,  it  becomes  his  act  no  more  tiian 
before. 

In  Clark  v.  Iselin,  21  Wall.  360,  where  the  question  was 
whether  the  entry  of  a  judgment  by  virtue  of  a  warrant  of 
attorney,  given  before  the  insolvency  of  the  debtor,  constituted 
an  illegal  preference  within  the  prohibition  of  the  35th  section 
of  the  Bankrupt  Act,  the  court  say  :  *'  Now,  in  a  case  wliere 
a  creditor,  holding  a  confession  of  judgment  ]X)rfectly  lawful 
when  it  was  given,  causes  the  judgment  to  l>e  entered  of  record, 
how  can  it  be  said  the  debtor  procures  the  entry  at  the  time 
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it  is  made  ?  It  is  true  the  judgment  is  entered  in  virtue  of 
his  authority,  an  authority  given  when  the  confession  was 
signed.  That  may  have  been  years  before,  or,  if  not,  it  may 
have  been  when  tlie  debtor  was  perfectly  solvent.  But  no 
consent  is  given  when  the  entry  is  made,  where  the  confession 
becomes  an  actual  judgment,  and  when  the  preference,  if  it 
be  a  preference,  is  obtained.  The  debtor  has  nothing  to  do 
with  the  entry.  As  to  that  he  is  entirely  passive.  Ordinarily 
he  knows  notiiing  of  it*  and  he  could  not  prevent  it  if  he  would. 
It  is  innpossible,  therefore,  to  maintain  that  such  a  judgment 
is  obtained  by  him  when  his  confession  is  placed  on  record. 
Such  an  assertion,  if  made,  must  rest  on  a  mere  fiction." 

The  35th  section  of  the  Bankrupt  Act  provided,  in  sub- 
stance, that  if  any  person,  being  insolvent  or  in  contemplation 
of  insolvency,  within  four  months  before  the  filing  of  a  peti- 
tion by  or  against  him,  with  a  view  to  give  a  preference  to 
any  creditor,  procured  or  suffered  any  part  of  his  property  to 
be  attached  or  seized  on  execution,  such  creditor  having  reason- 
able cause  to  believe  such  person  to  be  insolvent,  and  that 
such  levy  was  made,  in  fraud  of  said  act,  such  levy  should  be 
void.  In  Clark  v.  Iselin,  supra^  a  creditor  obtained  from  his 
debtor  while  solvent  a  paper  known  as  a  "confession  of  judg- 
ment," equivalent  to  a  warrant  of  attorney,  and  kept  it  in  his 
possession  until  his  debtor  became  insolvent,  and  then,  with 
knowledge  of  such  insolvency,  entered  judgment  thereon,  and 
caused  the  property  of  his  debtor  to  be  seized  on  execution, 
and  it  was  held  that  the  levy  was  valid,  and  was  not  a  pro- 
curement by  the  debtor  of  a  seizure  of  his  property  with  a 
view  on  his  part  to  give  a  preference  to  his  creditor,  within 
the  meaning  of  the  Bankrupt  Act.  This  conclusion  was  reached 
upon  the  theory  that  the  preference  was  given,  so  far  as  the 
debtor  was  concerned,  not  by  the  entry  of  the  judgment,  but 
by  the  execution  of  the  warrant  of  attorney,  and  as  that  instru- 
ment was  executed  at  a  time  when  the  debtor  might  lawfully 
prefer  a  creditor,  the  preference  was  not  illegal. 

It  should  be  observed  that  our  statute  in  relation  to  volun- 
tary assignments  is  much  less  sweeping  in  its  provisions  than 
the  Bankrupt  Act     Under  our  statute  a  debtor,  though  con- 
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templating  insolvency  or  actually  insolvent,  may  lawfully  pre- 
fer a  creditor,  such  preference  being  forbidden  only  when  it 
is  made  at  such  a  time  and  under  such  circumstances  as  to 
become,  in  legal  contemplation,  a  part  of  the  assignment  itself. 
In  other  words,  it  is  only  such  prefer jnces  as  are  made  after 
the  debtor  has  determined  to  execute  a  general  assignment  of 
his  property  for  the  benefit  ojf  his  creditors,  that  are  illegal 
and  void.  Unlike  the  Bankrupt  Act  also,  our  statute  makes 
no  attempt  to  regulate  the  conduct  of  the  creditor.  See 
Preston  v.  Spaulding,  supra.  His  acts,  whatever  they  may  be, 
done  with  a  view  of  securing  a  preference,  and  his  knowledge 
of  the  insolvency  of  his  debtor,  or  of  his  intention  to  make  an 
assignment,  or  of  his  being  actually  engaged  in  the  execution 
of  such  instrument,  can  not  deprive  him  of  his  preference,  if 
he  in  fact  succeeds  in  obtaining  one.  lie  may  choose  his  own 
time  for  entering  up  his  judgment,  and  if  he  succeeds  in  per- 
fecting his  lien  before  the  assignment  becomes  operative,  his 
legal  priority  is  established. 

But  it  is  said  that  the  priority  of  the  creditors'  lien  in  this 
case  was  brought  about,  in  part  at  least,  by  the  collusion  or 
connivance  of  the  debtors.  Such  collusion  or  connivance,  so 
far  as  it  possesses  any  legal  significance,  consisted  in  a  willing- 
ness or  it  may  be  a  desire  on  the  part  of  the  debtors  that  the 
creditors'  lien  should  precede  the  assignment,  and  the  timing 
of  the  execution  of  the  assignment  so  as  to  make  it  subsequent 
to  such  liens.  If  it  be  admitted  that  the  debtors  purposely 
delayed  their  assignment  until  the  creditors  had  entered  up 
their  judgments  and  taken  out  executions,  what  are  the  legal 
consequences?  The  stiitute  imposed  upon  the  debtors  no  duty 
of  diligence  to  defeat  the  priority  of  creditors  who  had  valid 
warrants  of  attorney.  They  were  under  no  obligation  to  enter 
upon  a  race  of  diligence  with  such  creditors,  but  were  only 
restrained  from  giving  a  preference  by  any  affirmative  act  of 
their  own.  Mere  non-action  on  their  part  until  the  executions 
should  become  liens,  did  not  make  the  procuring  of  the  liens 
their  act.  It  was  the  act  of  the  creditors,  and  was  a  lawful 
exercise  of  the  power  given  to  them  at  the  time  the  warrants 
of  attorney  were  executed,  and  long  before  any  assignment 
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was  contemplated.  TVe  do  not  say  that  there  may  not  bo 
such  active  co-operation  on  the  part  of  a  debtor  in  the  entry 
of  a  judgment  by  confession  as  to  make  such  judgment  in 
legal  contemplation  his  act,  but  such  co-operation  must  involve 
something  more  than  mere  delay,  or  even  notice  to  the 
creditor  that  an  assignment  is  contemplated.  In  this  case  we 
find  no  evidence  of  such  co-operation,  and  we  therefore  hold 
that  the  liens  of  the  executions  are  valid,  and  that  they  do  not 
constitute  an  illegal  preference  within  the  meaning  of  the 
statute.  We  are  of  the  opinion  that  the  Circuit  Court  erred 
In  coming  to  the  opposite  conclusion,  and  the  judgment  will 
therefoic  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  the  Circuit  Court  to  affirm  the  judgment  of  the 
County  Court 

Judgment  reversed. 


Frank  J.  Bowman 

V. 

Ida  M.  Bowman. 


Divorce — Alimony  Pendente  Lite — Common  Law  Marriage — Sufficiency 
of  Proof— Jurisdiction — Domicile. 

1.  A  common  law  marriage  is  a  marriage  *'  contracted  and  solemnized  * ' 
within  the  meaning  of  our  statute  authorizing  divorce. 

2.  To  constitute  a  marriage  per  verba  de  presenti  no  particular  words  are 
necessary.  It  is  sufficient  if  what  is  done  and  said  evidences  a  present  as- 
sumption by  the  parties  of  the  marriage  status. 

3.  Where,  in  an  application  for  alimony  pendente  Ute^  the  fact  of  mar. 
riage  is  practically  the  only  point  in  issue,  the  proof  required  should  only 
extend  to  probable  cause,  or  a  fair  probability  that  the  petitioner  will  main- 
tain her  allegation. 

4.  A  married  woman  may  be  an  actual  resident  of  this  State  though  she 
has  no  domicile  here,  and  if  while  she  is  such  actual  residenS  the  offense 
which  supplies  the  ground  of  divorce  is  committed,  thereafter  her  actual  res- 
idence becomes  her  separate  and  legal  domicile. 

5.  In  the  Ciise  presented,  it  is  held:  That  the  evidence  of  a  common  law 
marriage  furnishes  proof  sufficient  to  authorize  the  court  to  grant  alimony 
and  suit  money  pendente  lite;  and  that  the  court  bjlow  had  jurisdict  ion  un- 
der the  statute. 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
Murray  F.  Tlley,  Judge,  presiding. 

Mr.  L.  M.  Shreve,  for  appellant. 

Courts  of  equity  will  rarely,  if  ever,  allow  either  ah'mony  or 
solicitor's  fees  where  the  marriage  is  squarely  controverted, 
and  never  until  a  prima  facie  case  is  made,  establishing;  the 
right  and  overcoming  the  husband's  allegation  of  facts  impair- 
ing the  validity  of  the  marriage. 

The  indiscriminate  allowance  of  alimony  would  enable  the 
adventuress  and  blackmailer  to  prosecute  her  suit  by  the  same 
cigency  which  the  chancellor  may  give  an  injured  and  inno- 
cent wife,  when  it  is  just  and  equitable.  Collins  v.  Collins,  71 
K  Y.  269,  275;  York  v.  York,  34  Iowa,  530;  Lovctt  v.  Lovett, 
11  Ala.  769,  777. 

Whether  alimony  shall  be  gi'anted  is  a  matter  of  law;  how 
much  is  a  matter  of  discretion.  Wetsell  v.  Wetscll,  8  B.  Mon. 
50;  Call  v.  Call,  45  Me.  407. 

And  this  discretion  is  a  judicial,  not  an  arbitrary  one. 
Footo  v.  Foote,  22  111.  425;  Fosa  v.  Foss,  100  III.  576,  580; 
Deenis  v.  Deenis,  79  III.  74;  Blake  v.  Blake,  80  I11.-523. 

If  it  appears  that  the  parties  are  not  married,  or  that  the 
complainant  is  acting  in  bad  faith,  alimony  pendente  lite  will 
not  be  granted.     Collins  v.  Collins,  71  K  Y.  269,  275. 

No  presumption  of  marriage  can  bo  indulged  by  the 
court,  for  it  is  admitted  that  illicit  cohabitation  existed  for 
years  between  the  parties,  and  every  such  presumption  is  over- 
come by  prior  illicit  cohabitation,  which  is  presumed  to  be  con- 
tinued.    Hubblethwaite  v.  Hepworth,  98  111.  126. 

A  promise  to  marry  when  promisor  gets  a  divorce  from 
his  wife,  is  void.  Naice  v.  Brown,  39  N.  J.  133;  Padock  v. 
Robinson,  34  N.  Y.  643.  No  court  can  grant  a  divorce  ex- 
cept for  causes  provided  by  statute.  Cook  v.Cook,  56  Wis. 
6U0;  U.  S.  V.  Hayes,  20  Fed.  Rep.  710. 

When  jurisdiction  has  been  so  given  by  the  law  making 
power  for  certain  specified  causes,  as  in  the  State  of  Illinois,. it 
excludes  all  other  causes  for  divorce. 
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Oar  Sapreine  Court,  conceding  that  such  a  marriage  may  be 
valid  for  certain  purposes,  has  been  rehictant  in  extending  the 
oegis  of  the  law  to  marriages  usually  known  as  common  law 
marriages,  even  in  cases  of  inheritance,  dower  and  legitimacy. 
Hebblethwaito  v.  Hepworth,  98  111.  126. 

The  domicile  of  the  husband  is  the  domicile  of  the  wife.  His 
residence  is  hers,  and  from  the  27th  day  of  June,  1886,  to  the 
olh  of  Scjtember,  under  the  averment  in  the  bill  she  was  in 
legal  contemplation  a  resident -where  her  husband  resided,  at 
St  Louis,  Missouri.  Ashbangh  v.  Ashbaugh,  17  111.  476; 
Davis  V.  Davis,  30  111.  180;  Kennedy  v.  Kennedy,  87  111.  250. 

Messrs.  Case  &  IIogan,  for  appellee. 

The  law  favors  a  presumption  of  marriage  arising  from 
evidence  of  an  agreement  between  the  parties.  The  extent 
of  the  rule  is  that  where  a  cohabitation  is  illicit  in  its  origin, 
a  mere  continuance  of  the  cohabitation,  under  the  same  cir- 
cumstances, a  simple  prolongation  of  the  unlawfulness  will 
not  change  its  character.  And  yet  the  court  will  seize  hold 
of  the  slightest  circumstances  indicating  a  change  in  their  re- 
lations, and  draw  inferences  favorable  to  matrimony.  Fenton 
V.  Reed,  4  Johns.  52 ;  Senser  v.  Baur,  1  Penny.  452 ;  Rose 
V.  Clark,  8  Paige,  574;  see  especially,  Yates  v.  Houston,  3 
Texas,  450.     See,  also,  Donnelly  v.  Donnelly,  8  B.  Mon.  113. 

Where  the  parties  have  manifested  a  desire  to  live  in  a 
matrimonial  union,  which  the  parties  in  this  cause  did  upon 
their  removal  to  Chicago,  and  not  in  a  state  of  concubinage, 
and  during  their  cohabitation  there  has  been  a  time  when  they 
might  lawfully  have  married,  a  jury  will  be  justified  in  finding 
a  marriage  from  the  mere  fact  of  continued  cohabitation  ap- 
parently matrimonial,  although  it  was  for  some  reason  mere- 
tricious in  the  inception.  The  following  authorities  fully 
sustain  this  proposition:  Fenton  v.  lieed,  4  Johns.  52;  Yan 
Buskirk  v.  Claw,  18  Johns.  345;  Rose  v.  Clark,  8  Paige,  574; 
Caujolle  V.  Ferrie,  23  N.  Y.  90;  Betsinger  v.  Chapman,  88 
N.  Y.  487  to  499;  Hynes  v.  McDermott,  91  N.  Y.  451;  Ilola- 
bird  v.  Atlantic  Ins.  Co.,  12  Am.  L.  R.  (N.  S.),  566 ;  North  v. 
North,  1  Barb.  Ch.  241;  Starr  v.  Peck,  1  Hill,  270;  Donnelly 
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V.  Donnelly,  8  B.  Mon.  113;  Blanchard  v.  Lambert,  13  Iowa, 
228;  State  v.  Worthinffhain,  23  Minn.  528;  Dickerson  v. 
Brown,  49  Miss.  357;  Floyd  v.  Calvert,  53  Miss.  37-48;  Jones 
V.  Jones,  45  Md.  155;  Yates  v.  Houston,  3  Texas,  433-450; 
Oampbell  v.  Campbell,  1  Law  Rep.  (H.  L.)  Sees.  182,  201,  204, 
212,  215;  Brcadalbane's  Case,  L.  R.,  1  Scotch  Divorce  Appeals, 
182;  De  Thoren  v.  Attorney  General,  L.  E.,  1  App.  Cas.  G8G; 
In  re  Taylor,  9  Paige,  611. 

We  think  the  following  rules  may  be  deduced  from  the 
cases  cited : 

.  1st.  That  an  illicit  connection  is  presumed  to  continue 
until  there  is  evidence  to  the  contrary. 

2d.  That  where  the  parties  have  manifested  a  desire  to 
form  a  matrimonial  union,  the  presumption  will  be  rebutted 
so  as  to  make  the  question  one  of  fact,  by  the  slightest  circum- 
stance, and  that  a  mere  continuance  of  the  cohabitation  witli- 
out  any  apparent  change  after  the  parties  have  the  right  to 
contract  a  valid  marriage,  will  sutiice  to  justify  submission  of 
the  question  of  marriage  to  a  jury,  and  the  court  should,  under 
such  circumstances,  submit  the  question  to  the  jury. 

3d.  That  where  there  is  any  evidence  even  of  the  slightest 
character  to  rebut  this  inference  of  continuance  of  an  illicit 
union,  the  question  is  one  of  fact. 

Tlie  cases  are  unanimous  in  supix)rt  of  the  true  doctrine 
that  where  the  evidence  discloses  the  fact  that  the  parties 
desired   a  matrimonial    instead  of   a  meretricious   connection 
the  slightest  circumstance   should  be   held  to  afford  sufficient 
evidence  upon  which  to  predicate  a  tin  ling  of  marriage. 

Where  a  pi'esumption  of  marriaa:e  has  once  arisen  from  a 
cohabitation  apparently  matrimonial,  it  can  be  overthrown  only 
by  the  most  cogent  proof.  Hynes  v.  McDjrmo-t,  91  N.  Y. 
451;  Morris  v.  Davies,  5  CI.  &  Fin.  163;  Piers  v.  Piers,  2  II. 
L.  Cas.  331. 

The  defendant  in  error  in  this  case  bases  her  right  for  di- 
vorce not  solely  upon  cohabitation  and  repute,  but  on  a  contract 
of  marriage  entered  into  between  the  parties  hereto,  after  the 
divorce  of  the  plaintiff  in  eiTor,  followed  by  a  cohabitation  and 
assum})tion  of  the  marriage  status.     The  law  on  that  point  is 
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clearly  stated  by  the  Supreme  Court  in  the  late  case  of  Cart- 
wright  V.  McGown,  10  West.  Kep.  692. 

In  the  case  at  bar  it  was  not  necessary  that  there  should  have 
been  a  marriage  .ceremony;  all  that  was  required,  and  this  was  . 
done,  was  a  mutual  agreement  between  themselves  to  live 
permxnently  in  matrimonial  relations.  Consent  and  not  cer- 
emony made  the  marriage.  The  contract  and  not  the  evidence 
of  it  constitutes  the  marriage. 

At  common  law,  as  held  in  this  country,  and  imtil  recently 
it  would  seem  as  generally  understood  in  England,  persons  of 
suitable  age  might,  by  words  of  present  consent,  contract  a 
valid  marriage  without  tlie  presence  and  intervention  of  a 
minister,  and  without  any  particulai'  form  of  solemnization. 
A  statute  may,  of  course,  take  away  this  common  law  right, 
but  this  is  not  to  be  presumed.  Tl»e  right  is  not  conferred  by 
statute,  but  exists  independent  of  it,  and  therefore  it  is  held 
that  the  rule  does  not  apply,  that  wlien  a  statute  directs  a 
thing  to  be  done  in  a  particular  way,  it  is  void  if  done  in  any 
other  way.  The  forms  required  are  directory  and  not  pro- 
hibitory, and  such  statutes  have  always  been  construed  as  not 
rendering:  void  marriasres  entered  into  without  the  observance  of 
those  forms.  Port  v.  Fort,  70  111.  484;  Hebblethwaite  v.  Hep- 
worth,  98  111.  129. 

This  is  an  a])peal  from  the  interlocutory  decree  only.  We 
submit  that  a  prima  facie  case  was  made  out  in  the  Circuit 
Court,  and  the  court,  as  it  had  full  power  to  do  with  or  with- 
out statutory  authority,  granted  alimony  and  solicitor's  fees. 
McGee  v.  McGee,  10  Ga.  478;  Dow  v.  Eyster,  79  111.  254; 
Griffin  v.  Griffin,  47  N".  Y.  134;  Perry  v.  Perry,  2.Paige,  504; 
Chairs  v.  Chairs,  10  Fla.  308. 

The  complainant  at  the  time  she  filed  the  bill  was  an  actua 
resident  of  the  City  of  Chicago  and  County  of  Cook,  and  had 
been  for  more  than  one  whole  year  past  a  resident  of  the  State  of 
Illinois.  She  became  so  at  the  request  of  the  plaintiff  in  error^ 
and  he  never  solicited  her  to  come  to  St.  Louis,  ilo.,  and  live 
with  him,  but  stated  that  ho  would  come  to  Chicago  and  live 
with  her.  The  adultery  complained  of  in  the  bill  was  committed 
outside  of  the  State  of  Illinois.     In  such  a  case  the  court  will 
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have  juriediction  even  thoiigli  the  residence  in  this  State  has 
not  been  for  one  whole  year.  Way  v.  Way,  64  111.  406.  She 
was  actually  a  resident  of  this  State  at  the  time  the  adulteries 
were  committed  by  the  plain tiflE  in  error.  It  then  confessedly 
follows  that  her  then  actual  place  of  residence  became  her 
legal  and  separate  domicile.  Hopkins  v.  noj>kins,  15  N.  11. 
474;  Dutcher  v.  Dutcher,  39  Wis.  651;  Way  v.  Way,  supra; 
Pate  V.  Pate,  6  Mo.  Appeals,  49. 

MoRAN,  P.  J.  This  is  an  api)eal  from  an  order  allowing  suit 
money  and  alimony  pendente  lite  to  appellee  in  her  suit  to 
obtain  a  divorce  from  appellant  on  the  ground  of  adultery. 

She  alleged  in  her  bill  that  she  was  lawfully  married  to 
appellant  on  June  27,  1886,  and  it  appears  from  the  statements 
of  her  aiRdavits,  filed  in  support  of  her  motion  for  alimony, 
that  the  marriage  claimed  by  lier  to  have  been  entered  into, 
was  what  is  known  as  a  common  law  marriago.  Appellant's 
objections  to  the  decree  are : 

1st.  That  a  common  kw  marriage  is  not  such  a  marriage 
as  the  Lcsrislature  of  this  State  has  authorized  tlie  courts  to 
dissolve  by  divorce,  such  a  marriage  not  being  one  "contracted 
and  solemnized,"  within  the  meaning  of  the  statute  on  divorce. 

2d.  Tliat  in  this  case  there  is  not  evidence  sufficient  to 
prove  a  marriage  in  fact,  and  that  therefore  no  order  for 
alimonv  should  have  been  made. 

3d.  That  if  there  was  a  marriage  in  fact,  then  complainant 
on  her  marriage  lost  lier  domicile  in  this  State,  and  took  that 
of  her  hut^band,  who  is  shown  to  bo  a  resident  and  citizen 
of  Missouri,  and  therefore  the  court  in  this  State  has  no  juris- 
diction. 

We  will  consider  these  objections  in  their  order : 

1st.  While  the  statute  of  this  State  on  marriage  does  pro- 
vide that  marriages  maybe  celebrated  by  certain  ministers  and 
officers,  and  requires  a  license,  and  imposes  a  penalty  u])on  any 
such  minister  or  officer  as  shall  celebrate  a  marriage  without  a 
license  therefor  having  first  been  obtained,  yet  the  forms 
required  are  directory  and  not  prohibitory,  and  such  statutes 
have  always  been  construed  as  not  rendering  void  marriages 
entered  into  without  the  obser\'ance  of  those  forms. 
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In  Port  V.  Port,  70  111.  484,  it  is  said  by  the  Supreme  Court: 
"We  are  inclined  to  the  opinion,  supported  as  it  is  by  the 
statements  of  many  of  the  most  eminent  text  writers,  as  well 
as  by  the  decisions  of  courts  of  the  highest  respectability,  that, 
inasumch  as  our  statute  does  not  prohibit  or  declare  void  a 
marriage  not  solemnized  in  accordance  with  its  provisions,  a 
marriage  without  observing  the  statutory  regulations,  if  made 
according  to  the  common  law,  will  still  be  a  valid  marriage, 
and  that,  by  the  common  law,  if  the  contract  is  made  jper  verba 
de  presentiy  it  is  sufficient  evidence  of  a  marriage."  Also 
Hebblethwaite  v.  Ilepworth,  98  111.  126. 

If  the  marriage  is  valid  it  is  indissoluble  by  the  parties  to 
it  They  are  by  such  marriage  inseparable — man  and  wife. 
If,  therefore,  the  contention  of  appellant  that  the  courts  of 
this  State  have  jurisdiction  to  divorce  parties  only  whose  mar- 
riage was  *'  contracted  and  solemnized,"  in  accordance  with 
the  forms  prescribed  by  the  statute,  that  is,  ceremonial  mar- 
riages, then  it  follows  that  we  may  have  a  class  of  persons  in 
this  State  who  are  validly  married,  whose  children  are  legiti- 
mate, who  legally  enjoy  all  the  rights  and  are  bound  by  all 
the  duties  and  obligations  of  the  marriage  contract,  and  who 
have  no  right  to  seek  redress  in  the  form  of  a  divorce  for  vio- 
lation of  the  contract;  and  this  is  a  community  where,  in  law, 
marriage  is  regarded  as  a  civil  contract  or  civil  status  merely, 
where  it  has,  in  view  of  the  State,  no  sacramental  character, 
and  where  it  needs  no  ecclesiastical  sanction. 

We  are  of  opinion  to  f  o  hold  would  be  against  public  policy, 
as  it  has  been  established  by  the  legislation  and  common  law 
of  this  State. 

Even  in  England,  where  to  constitute  a  valid  and  complete 
marriage  it  was  necessary  that  it  be  made  in  the  presence  and 
with  the  intervention  of  a  minister  in  orders,  it  was  held  that 
persons  who  had  entered  into  a  contract  of  marriage  which 
amounted  to  no  more  than  a  marriage  per  verba  de  presently 
was  valid  to  the  extent  that  entitled  a  party  to  it  to  come  to 
the  consistory  court  for  divorce.  The  Judge  there  said  that 
he  would  hold  in  that  "and  all  similar  cases,  that  when  there 
has  been  a  fact  of  consent  between  two  parties  to  become  man 
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and  wife,  siicli  is  sufficient  marriage  to  enable  me  to  ]irononncej 
when  necessary,  a  decree  of  separation."  Catterall  v.  Catter- 
all,  1  Kob.  580. 

In  Ilarnian  v.  Ilarman,  IG  111.  85,  though  the  exact  point 
urged  here  was  not  under  consideration,  it  is  said  in  the  opin- 
ion: "  I  apprehend  a  mere  de  facto  or  cohabitation  marriage 
may  be  dissolved  by  decree." 

It  is  suggested  that  this  is  mere  dictum^  as  the  marriage 
pleaded  in  that  case,  and  admitted  by  the  default,  would  be 
intended  to  be  a  marriage  ** contracted  and  solemnized"  aa 
required  by  law.  But,  if  a  dictum^  the  statement  is  in  accord 
with  the  almost  universal  course  of  the  courts  in  this  country, 
for  no  case  is  to  be  found  where  the  relief  asked  was  refused 
on  the  ground  that  the  marriage  was  a  common  law  marriage. 

We  think  the  word  "solemnized,"  as  used  in  our  statute,  is 
not  to  be  conitrued  as  meaning  only  a  ceremonial  solemniza- 
tion, whether  religious  or  official,  but  that  for  the  purpose  of 
divorce  a  marriage  may  bo  self-solenmized  by  the  parties  to 
it,  and  a  contract  between  them  which  constitutes  them  man 
and  wife  is  a  marriage  "contracted  and  solemnized"  within 
the  meaning  of  our  statute  authorizing  divorce. 

2d.  Is  a  marriage  in  fact  proved  against  the  parties?  As 
the  case  is  presented,  the  marriage  is  the  only  fact  in  dispute 
between  the  parties.  Apj>ellee  alleges  in  her  bill  that  she  was 
married  to  the  appellant  on  the  27th  of  June.  The  bill  is  un- 
answered, and  while  there  is  no  default  entered  against  appel- 
lant, there  is  no  issue  made  by  the  pleadings  as  to  the  alleged 
marriage. 

In  her  affidavit  in  support  of  the  motion  for  alimony  jp^/i- 
dente  lite  and  suit  money,  ap])elleo  swears  "  that  on  the  27th 
day  of  June,  1886,  the  said  defendant  niformed  this  affiant, 
the  said  Mary  V.  Bowman  [appellant's  former  wife]  had 
obtained  a  divorce  from  the  said  defendant  in  one  of  the  courts 
of  the  City  of  St.  Louis,  and  that  he  was  then  a  free  man  and 
would  marry  this  affiant.  This  affiant  then  requested  tlie  said 
defendant  to  marry  this  affiant,  when  said  defendant  said  that 
he  did  not  believe  in  marriage  ceremonies,  and  that  he  would 
make  her  his  wife  in  the  presence  of  a  witness,  which  he  ac- 
cordingly did  on  the  said  27th  day  of  June,  A.  D.  1886." 
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In  another  affidavit,  enbsequently  made  and  filed  in  the  eame 
matter,  she  swears  "that  the  said  defendant  did,  on  the  27th  day 
of  Jnnc,  A.D.  1886,  marry  this  affiant,  and  said  defendant  stated 
on  that  day  to  this  affiant  that  he  then  and  there  would,  as  ho 
then  did,  fullll  the  nuraerons  and  repeated  promises  which  he 
had  been  constantly  making  this  affiant  for  months  and  years 
prior  to  his  divorce.  That  on  the  last  said  day  the  said  defend- 
ant stated  to  this  affiant  that  he  was  the  father  of  her  children 
and  would  leojitimize  them,  as  he  then  did  by  marrying  this 
affiant.  Defendant  also  stated,  on  the  last  said  date,  to  this 
affiant,  that  he  was  free  then  to  make  the  children  legally  his, 
and  for  that  reason,  as  well  as  his  very  great  love  for  this  affi- 
ant, did  make  this  affiant  then  and  there  his  wife." 

These  statements  of  appellee  are  controverted  by  appellant 
in  two  affidavits  filed  by  him  in  said  case.  In  his  first  affidavit 
ho  swears  "  that  he  was  not,  on  the  27th  day  of  June,  1886,  in 
the  City  of  Chicago,  lawfully  married  to  the  plaintiflF,  and 
gays  that  neither  at  Chicago  on  the  date  last  mentioned,  or  at 
any  other  time  or  place,  was  the  plaintiff  in  the  above  named 
cause  married  to  the  said  defendant;  and  affiant  further  states 
and  says,  that  he  did  not  live  and  cohabit  with  the  plaintiff  in 
the  above  named  cause  from  the  27th  day  of  September,  1886, 
as  husband  of  the  plaintiff,  and  affiant  says  that  each  and  every 
of  the  plaintiff's  allegations  of  and  concerning  a  marriage  with 
the  defendant  as  in  her  petition  in  this  cause  set  forth  and 
stated  are  wholly  untrue." 

In  the  second  affidavit  he  says,  "that  he  did  not  at  202 
Webster  Avenue,  Chicago,  enter  into  a  contract  of  marriage 
to  take  effect  at  that  time  with  the  person  who  calls  herself 
Ida  M.  Bowman,  as  in  her  affidavit  stated,  and  that  it  is  not 
true  that  he  made  her  his  wife  in  the  presence  of  a  witness  on 
the  27th  day  of  June  last,  or  at  any  other  tiuie,  and  the  state- 
ment so  made  is  false  and  untrue." 

It  will  be  observed  that  appellee  says  in  her  affidavits  that 
appellant  made  certain  statements  to  her  on  the  27th  day  of 
June.  That  he  stated  to  her  that  he  was  then  free;  that  he 
would  fulfil  the  repeated  promises  which  he  had  been  making 
prior  to  his  divorce;  tliat  on  said  last  named  date  he  "stated 
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to  this  affiant  that  he  was  free  then  to  make  the  children 
legally  his,  and  for  that  reason,  as  well  as  his  great  love  for 
this  affiant,  did  make  her  then  and  there  his  wife."  Appel- 
lant's affidavits  do  not  contain  an  unequivocal  denial  of  what 
appellee  states.  He  ti.st  says  he  was  not  lawfully  married  to 
her  at  Chicago  on  June  27th  or  at  any  other  time  or  place, 
and  that  each  and  every  of  her  allegations,  concerning  a  mai- 
riage,  in  her  petition  set  forth  and  stated,  are  untrue.  This  is 
a  mere  denial,  not  of  the  facts,  but  of  her  conclusion  from  the 
facts.  His  second  affidavit  does  not  deny  that  he  stated  to  her 
the  matter  which  she  swears  to,  but  says  that  he  did  not  at 
202  Webster  Avenue  enter  into  a  contract  of  marriage  to  take 
effect  at  that  time  as  in  her  affidavit  stated,  and  that  he  did  not 
make  her  his  wife  in  the  presence  of  a  witness  on  the  27th 
day  of  June  or  at  any  other  time.  Here  is  no  denial  that  he 
stated  to  her  the  words  which  she  swears  in  her  affidavit  he 
did  state.  It  is  as  though  he  should  say  I  do  not  deny  that  I 
made  the  statement  sworn  to,  but  I  do  deny  that  I  was  law- 
fully married,  or  that  I  made  her  my  wife  in  the  presence  of 
a  witness. 

When  it  is  remembered  that  appellant  is  a  lawyer,  and  as 
we  understand,  drew  his  own  affidavits,  these  equivocal  denials 
gain  additional  significance. 

But  treating  the  affidavits  as  flatly,  though  inartificially, 
controverting  the  statements  of  appellee  with  regard  to  the 
marriage,  there  are  statements  of  liers  which  are  wholly  unde~ 
nied,  and  circumstances  in  the  case  practically  admitted,  which 
we  think  lend  corrol)oration  to  her  assertion  of  the  marriage- 
It  appears  that  an  illicit  relation  commenced  between  api)el- 
lant  and  appellee  in  the  City  of  St  Louis,  when  appellee  was 
only  sixteen  years  of  age,  appellant  being  at  that  time  a  prac- 
ticing lawyer  and  having  a  wife  living.  During  the  continu- 
ance of  the  relations  of  the  parties  at  St.  Louis  two  children 
were  born  to  them  and  appellee  states  that  appellant  repeatedly 
promised  that  he  would  marry  her  as  soon  as  he  should  be 
divorced  from  his  then  wife.  Appellant  does  not  deny  that 
he  made  such  promises. 

Appellee  swears  that  she  moved  to  Chicago  at  his  request, 
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and  that  after  coming  to  Chicago,  she,  at  his  suggestion,  called 
herself  Ida  M.  Bowman  so  that  when  he  married  her  the  change 
of  name  would  not  be  noticed.  That  she  was  always  known  in 
St.  Louis  by  the  name  of  Ida  M.  Clement. 

These  statements  are  not  denied  by  appellant.  Appellee  has 
attached  to  her  affidavit  copies  of  letters  and  of  a  telegram. 
The  telegram,  which  is  dated  the  day  after  the  divorce  from 
his  wife  was  granted  and  addressed  to  Mrs.  I.  M.  Bowman,  is: 
"My  case  is  decided,  decree  granted, expect  me  Sunday  morn- 
ing." A  letter  of  the  same  date,  which  announces  that  he  is 
free!  free!!  and  mentions  the  divorce,  says:  "You  may 
expect  to  see  me  Sunday  morning  although  it  will  be  hard  for 
me  (I  have  traveled  so  far  and  so  fast)  to  take  the  ride  if  I 
have  to  come  back  Sunday  night;  but  I  am  so  anxious  to  see 
you  I  will  come  if  I  can  stay  but  for  a  day."  This  telegram 
and  letter  are  not  denied,  and  appellant  admits  that  he  did  eomo 
to  Chicago  to  see  appellee  on  the  Sunday  mentioned,  and  that 
is  the  day  on  which  she  claims  that  he  married  her  as  detailed 
in  her  affidavit.  He  needed  no  freedom  to  meet  her  hi  continu- 
ance of  the  impure  relation.  As  between  them  it  was  impor- 
tant only  as  permitting  him  to  enter  at  once  upon  a  pure  one. 

There  are  also  letters  from  appellant  to  appellee  after  the 
date  of  the  alleged  marriage,  which,  while  they  are  not  ver- 
bally inconsistent  with  the  theory  of  continued  meretricious 
relations  between  the  parties  and  the  contein])lation  by  him  of 
a  marriage  to  be  entered  into  with  appellee  in  the  future,  seem 
to  us  to  be  on  the  whole  more  consistent  with  the  theory 
that  appellant  and  appellee  were  married,  and  were  soon  to 
live  together  in  the  permanent  enjoyment  of  that  relation. 

There  are  other  circumstances  shown  in  the  affidavits  tiled, 
some  of  which  make  for  and  some  against  the  theory  of  a  mai- 
riage,  but  we  do  not  regard  any  of  them  as  of  sufficient  weight 
to  modify  the  conclusion  which,  in  view  of  the  entire  record, 
we  feel  compelled  to  draw  from  the  facts  above  detailed.  Wo 
are  of  opinion  that  the  evidence  furnishes  proof  of  a  marriage 
sufficient  to  authorize  the  court  to  grant  suit  money  and  ali- 
mony pendente  lite.  To  constitute  marriage  per  verba  de  pre- 
senti  no  particular  words  are  necessary.     If  what  is  done  and 
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said,  evidences  a  present  assumption  by  the  parties  of  the 
marriage  status^  that  is  sufficient  whatever  may  be  the  form  of 
expression  used.     Stewart  on  Marriage  &  Divorce,  Sec.  86. 

The  statements  which  appellee  sweai^s  were  made  by  ap- 
pellant on  the  27th  day  of  June,  when  all  impediments  to  a 
marriage  between  them  had  been  removed,  were  sufficient  to 
constitute  a  valid  marriage  between  them,  and  while,  for  the 
purpose  of  this  discussion,  we  treat  appellant's  evasive  denial  of 
the  marriage  as  denials  of  the  facts  stated  by  her,  we  find  in 
the  fact  of  the  promises  of  marriage  made  during  the  mere- 
tricious relation  and  in  the  immediate  seeking  of  her  upon  the 
granting  of  the  divorce  and  hailing  her  triumphantly  with  the 
statement  of  his  freedom,  circumstances  which  go  far  to  render 
her  claim  of  a  marriage  on  Juno  27tli  probable. 

This  probability  is  strengthened  by  the  natural  presumption 
that  a  man  who  has  sustained  to  a  woman  a  libidinous  relation 
and  has  children  born  in  said  relation  whose  paternity  he 
acknowledges,  and  for  whom  he  expresses  affection  and  love  (as 
appellant  most  profusely  does  in  his  letters  to  appellee),  will 
seek  the  earliest  mom3nt  after  all  impedimont  is  removed  to 
free  his  children  from  the  stain  of  illegitimacy,  and  to  convert 
the  impure  relation  with  their  mother  into  one  at  once  legal, 
honorable  and  respectable.  It  is  to  be  remembered  too,  that 
upon  this  interlocutory  motion,  the  question  of  marriage  or 
no  marriage  is  not  definitely  settled. 

While  in  an  application  for  alimony  the  fact  of  marriage,  if 
denied,  must  be  provecl,  yet  whore  it  is  practically  the  only  fact 
in  issue  on  said  motion  as  it  is  in  this  case,  the  proof  should  not 
be  required  to  go  beyond  establishing  probable  cause,  or  a  lair 
probability  that  the  petitioner  will  maintain  her  allegations. 

As  WJis  said  by  the  Now  York  Court  of  Appeals  in  Brink- 
ley  V.  Brinkley,  4:5  N.  Y.  ISi,  whon  considering  this  question: 
"  If  there  has  boen  a  binding  contract  of  marriage,  it  is  of 
public  as  well  as  private  interest  that  it  b3  shown  and  main- 
tained. It  is  evident  from  what  is  before  us  that  it  can  be 
shown  and  maintained  only  by  professional  skill  and  vigor,  to 
secure  which  to  the  plaintiff  pecuniary  means  are  neednd 
She  is  without  such  means,  and  if  the  defendant  is  her  hus- 
band he  should  provide  them." 
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We  are  of  opinion  that,  considering  the  fact  that  there  is  no 
answer  to  the  bill,  the  record  furnishes  sufficient  proof  of 
marriage  to  authorize  the  court  to  enter  the  order  for  support 
and  suit  money,  to  enable  appellee  a  fair  opportunity  to 
maintain  her  allegation  on  the  final  hearing. 

3d.  Had  the  complainant  at  the  time  of  filing  her  bill  such 
a  residence  in  the  State  as  entitled  her  to  sue  here  for  a  di- 
vorce. The  bill  alleges  that  she  is  an  actual  resident  of  the 
City  of  Chicago  and  of  the  County  of  Cook,  and  is  now  and  has 
been  for  one  whole  year  last  past,  a  resident  of  the  State  of 
Illinois,  and  that  she  was  married  to  the  defendant  in  Chicago, 
in  June,  1886. 

The  bill  does  not  state  where  the  defendant  resides,  but 
does  state  that  he  is  and  has  been  for  some  years  practicing 
Jaw  in  the  City  of  St.  Louis.  It  is  further  alleged  in  the  bill 
that  in  July  and  August  succeeding  the  marriage,  the  defend- 
ant committed  adultery  in  Washington,  and  that  at  divers 
times  subsequent  to  the  marriage  and  prior  to  September  5, 
1886,  he  committed  adultery  in  St.  Louis.  The  bill  was  filed 
in  January.  Though  the  jurisdictional  facts  are  rather  bung- 
lingly  stated  in  the  bill,  we  gather  from  the  allegations  that  com- 
plainant was,  before  her  marriago,  and  .continued  to  be  there- 
after and  np  to  the  filing  of  the  bill,  an  actual  resident  of  this 
State;  that  while  she  was  such  actual  resident,  the  defendant 
committed  adultery  in  Washington  D.  C,  in  July  and  August, 
and  continued  to  commit  adulteries,  till  September  5th,  at  St. 
Louis,  Missouri. 

If  the  injured  party  is  an  actual  resident  of  this  State  at  the 
time  the  oflFense  is  committed,  and  the  offense  is  committed 
without  the  State,  and  such  actual  residence  continues  till  the 
bill  is  filed,  the  court  will  have  jurisdiction  though  the  resi- 
dence has  not  been  for  one  year.     Way  v.  Way,  64  111.  406. 

Counsel  for  appellant  invites  our  attention  to  the  evidence 
in  this  case  which  shows  that  appellant  was  at  the  time  the  biH 
was  filed,  and  had  been  for  more  than  twenty  years,  a  resident 
of  St.  Louis,  and  he  argues  that  such  being  the  case,  appellee 
took  her  husband's  domicile  immediately  on  her  marriage.  If 
we  may  look  to  the  evidence  at  all  on  this  que  stion,  we  may 
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regard  the  facts  winch  are  consistent  with  the  allegations  of 
the  bill  and  sustain  the  jurisdiction  as  well  as  those  which  de- 
feat it,  and  we  find  that  while  appellee  was  actually  residing  in 
this  State,  appellant,  on  September  23, 1886,  married  another 
woman  in  the  State  of  New  York,  and  that  he  lived  with  her 
in  St.  Louis,  Missouri,  until  the  date  of  filing  the  bill. 

Now,  granting  that  by  a  fiction  of  law  the  domicile  of  appel- 
lee, upon  her  marriage,  became  that  of  appellant  in  St.  Louis, 
such  fictitious  domicile  did  not  affect  the  fact  of  actual  resi- 
dence. It  is  said  in  Way  v.  Way,  aupra^  that  while  a  man 
may  have  several  residences  he  can  have  but  one  domicile. 
There  are  authorities  which  seem  to  hold  that  residence  and 
domicile  are  synonymous;  that  a  wife,  no  matter  where  she  in 
fact  may  abide,  must  in  law  be  held  to  reside  at  the  place  of 
her  husband's  domicile.  This  theory  is  excluded  by  the  terms 
of  our  statute.  By  force  thereof  a  married  woman  may  be  an 
actual  resident  of  this  State  though  she  has  no  domicile  here; 
and  if,  while  she  is  such  actual  resident,  the  offense  which 
supplies  the  ground  of  divorce  is  committed,  because  of  the 
"necessity  of  her  separate  and  independent  existence,"  there- 
after her  actual  place  of  residence  becomes  her  separate  and 
legal  domicile. 

Of  course  such  residence  is  meant  as  is  not  a  mere  visit  or 
temix^rary  sojourn,  but  is  an  abiding  anJmo  rnenendi.  Hop- 
kins V.  Hopkins,  35  N.  H.  474;  Dutcher  v.  Dutcher,  39  Wis. 
651;  Way  v.  Way,  s^ipra;  Pate  v.  Pate,  6  Mo.  App.  49. 

We  are  of  opinion,  therefore,  that  the  facts  of  the  case 
clothed  the  court  with  full  jurisdiction;  that  there  was  no 
error  in  the  decree,  and  that  the  same  must  be  afiSrmed. 

Decree  affirmed. 


Frank  8.  Weigley 

V. 

Canute  R  Matson,  Sheriff,  Impl^d,  etc. 

Bill  to  Set  Aside  Default  Judgments — Record  as  Evidence — Fees  qf 
Creditor's  Attorney — Issue  of  Executions, 
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1.  The  record  of  a  court  showing  a  judgment  by  confession  in  open 
court,  imports  verity  and  can  not  be  contradicted  by  parol  evidence. 

2.  A  stipulation  by  which  a  debtor  agrees  to  pay  the  fees  of  his  creditor's 
attorney,  in  case  of  legal  proceedings  to  collect  his  debt,  rests  upon  a  good 
und  valuable  consideration,  and  will  be  sustained. 

3.  Upon  a  bill  to  have  certain  default  judgments  vacated  and  set  aside, 
and  to  enforce  an  alleged  prior  lien,  it  is  held:  That  the  admission  by  the 
complainant  that  the  judgments  in  question  purport  to  have  been  entered  in 
open  court  in  term  time,  is  an  admission  of  the  existence  of  conclusive  evi- 
dence that  such  judgments  were  so  entered;  and  that,  as  the  judgments 
were  part  of  the  proceedings  of  the  court  in  term  time,  it  is  immaterial 
whether  the  records  were  actually  written  up  when  the  executions  were 
issued. 

[Opinion  filed  December  14,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

The  bill  in  this  case  alleges  that,  on  the  27th  daj  of  Decem- 
ber, 1886,  Frank  S.  Weigley,  the  complainant,  recovered  a 
judgment  against  Sidney  Gny  Sea,  in  the  Superior  Court  of 
Cook  County,  for  $2,279.11  and  costs,  and  on  the  same  day 
caused  an  execution  to  be  issued  thereon  to  the  Sheriif  of  Cook 
County,  who  thereupon  levied  the  same  upon  a  stock  of  mer- 
chandise belonging  to  said  Sea;  that  at  the  time  said  execution 
was  issued  said  Sheriff  was  in  possession  of  said  stock  of  mer. 
chandise  under  and  by  virtue  of  six  certain  pretended  writs  of 
execution  issued  upon  six  certain  pretended  judgments  entered 
by  confession  in  said  Superior  Court  on  the  27th  day  of 
December,  1886,  in  favor  of  various  parties,  amounting,  in  the 
aggregate,  to  $16,670.80  besides  costs;  that  said  pretended 
judgments  were  entered  and  said  executions  issued  without 
any  authority  of  law;  "that  each  and  every  of  said  pretended 
judgments  so  entered  as  aforesaid,  purport  to  be  rendered  in 
open  court,  in  the  branch  of  the  Superior  Court  presided  over 
by  the  Honorable  Elliott  Anthony,  one  of  the  Judges  of  the 
Superior  Court,  on  the  27th  day  of  December,  1886,  at  the 
December  term  of  said  court." 

The  bill  further  alleges  that  the  branch  of  said  court  pre- 
sided over  by  said  Judge  was  not  opened  by  him  on  the  first 
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day  of  said  term  or  at  any  time  thereafter,  and  was  not  open 
and  in  session  at  the  time  said  pretended  judgments  purport 
to  have  been  entered,  and  had  not  been  open  for  said  Decem- 
ber term;  that  the  declarations  and  cognovits  on  which  said 
judgments  were  respectively  entered  were  presented  to  said 
Judge  at  the  place  other  than  the  court  house  where  said  court 
is  provided  by  law  to  be  held,  where  no  court  was  in  session, 
and  before  either  of  said  suits  was  docketed  or  commenced  in 
said  court,  and  that  said  Judge  indorsed  on  said  several  decla- 
rations and  cognovits  the  words,  "  Enter  judgment,  E.  Anthony, 
Judge;"  that  afterward  said  declarations  and  cognovits  were 
tiled  in  the  office  of  the  clerk  of  said  court,  and  that  executions 
were  immediately  issued  thereon  -by  said  clerk  and  placed  in 
the  hands  of  said  Sheriff,  who  levied  the  same  on  said  stock 
of  merchandise;  that  at  the  time  said  executions  were  issued 
no  entry  of  said  judgments  had  been  made  upon  the  records 
of  said  court,  and  that  said  judgments  were  afterward  entered 
without  any  authority  other  than  as  above  stated;  that  said 
stock  of  merchandise  has  been  advertised  by  the  Sheriff  for 
sale,  and  that  the  proceeds  of  the  same  will  not  be  sufficient  to 
satisfy  said  six  judgments  and  the  complainant's  judgment; 
that  said  Sea  is  hopelessly  insolvent,  and  has  no  other  property 
subject  to  execution;  that  said  pretended  judgments  and  execu- 
tions are  absolutely  void  in  law  and  create  no  lien  on  said 
property,  and  that  the  complainant's  execution  is  the  first  lien 
thereon. 

It  is  further  alleged  that  each  of  said  notes  and  warrants  of 
attorney  upon  and  by  virtue  of  which  said  pretended  judg- 
ments were  entered,  provides  for  the  entry  of  judgment  for 
the  amount  specified  in  the  note,  and  five  per  cent  thereof  in 
addition  for  attorneys'  fees,  such  attorneys'  fees  amounting  in 
all  to  over  $800;  that  said  attorneys'  fees  operate  as  a  fraud  on 
the  honafide  creditors  of  said  Sea  by  diminishing  his  assets  by 
that  amount,  and  converting  the  same  to  the  use  of  the  attor- 
neys of  the  plaintiffs  in  said  judgments. 

The  bill  prays  that  said  six  judgments  may  be  declared  null 
and  void  and  be  vacated  and  set  aside,  and  that  the  executions 
thereon  be  declared  to  bo  void  and  of  no  effect,  and  that  the 
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complainant  may  be  decreed  to  have  a  first  and  prior  lien  upon 
all  the  property  levied  upon,  and  that  the  Sheriff  be  directed 
first  to  pay  the  complainant  the  amount  of  hia  judgment 
before  disti-ibuting  any  of  the  proceeds  of  said  property  to 
any  other  p^rty. 

A  demurrer  to  said  bill  being  sustained  by  the  court,  the 
complainant  elected  to  abide  by  his  bill,  and  thereupon  the 
decree  was  entered  dismissing  said  bill  at  the  complainant's  costs 
for  want  of  equity.  From  this  decree  the  complainant  has 
appealed  to  this  court. 

Messrs.  Wbigley,  Bctlkley  &  Gbat,  for  appellant. 

A  judgment  by  confession  can  be  either  entered  in  term 
time  or  vacation,  and  if  in  term  time,  it  can  only  be  in  open 
court  Conkling  v.  Ridgley,  112  111.  36;  Anderson  v.  Field, 
6  111.  App.  307,  314. 

Judgments  by  confession  can  be  entered  before  the  clerk 
only  in  vacation,  but  during  term  time  they  must  be  entered 
in  open  court.  The  case  must  be  brought  before  the  Judge  in 
pei-son  and  passed  upon  by  him.  The  clerk  can  not  act  for 
him.  The  entry  of  a  judgment  is  a  judicial  act  which  the 
Judge  of  the  court  alone  can  perform.  And  he  can  only  per- 
form such  act  while  sitting  in  open  court  and  acting  as  a 
court.     Ling  v.  King,  91  111.  571*. 

This  is  not  a  bill  to  set  aside  judgments  on  the  ground  of 
fraud  or  collusion,  or  irregularities,  but  it  is  a  bill  to  remove 
an  obstruction  to  the  satisfaction  of  appellant's  execution,  and 
nothing  more,  based  upon  the  fact  that  the  said  pretended  judg- 
ments are  absolutely  void,  because  not  entered  by  any  court. 

If  the  said  pretended  judgments  were  entered  in  vacation 
before  the  clerk,  under  the  authority  of  the  statute,  then  no 
execution  would  be  valid,  issued  before  the  same  were  entered 
upon  the  records  of  said  court,  whatever  may  be  the  rule  in 
term  time.  Ling  v.  King,  91  111.  571;  Cummins  v.  Holmes, 
109  m.  15. 

Messrs.  Flower,  Eeimy  &  IIolstein,  for  appellee. 

Where  the  court  has  jurisdiction  of  the  parties  and  subject- 
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matter  of  the  action,  and  the  journal  of  the  court  recites  a  trial 
ami  judgment  in  term  time,  the  record  imports  absolute  ver- 
ity, and  can  not,  in  a  collateral  proceeding,  be  overthrown  b}' 
])arol  testimony  tending  to  show  that  the  trial  was  had  and  the 
judgment  rendered  in  vacation.  Mitchell  v.  Insley,  7  Pacific 
R.  (Kan.)  201;  see,  also,  Wiley  v.  Southerland,  41  III.  25; 
Hughes  V.  Cnmmings,  2  Pacific  R.  928. 

A  stipulation  for  the  payment  of  attorneys'  fees  in  a  promis- 
sory note,  in  the  event  of  an  action  to  collect  the  same,  is 
valid  and  enforceable.     Nickerson  v.  Sheldon,  33  111.  372. 

A  judgment  en  ered  by  confession,  upon  warrant  of  attorney, 
may  properly  include  attorneys'  fees,  if  authorized  by  the 
warrant  of  attorney.  Ball  v.  Miller,  38  111.  110;  Clawson  v. 
Munson,  65  111.  394;  Smith  v.  Silvers,  32  Ind.  321;  Imler 
V.  Imler,  94  Pa.  St.  372;  Parham  v.  Pulliam,  5  Cold.  487; 
Iluling  V.  Drexel,  7  Watts,  126. 

Bailey,  J.  The  complainant,  having  obtained  a  judgment 
against  one  Sea,  and  having  levied  his  execution  upon  the 
prof^rty  of  his  debtor,  seeks  by  his  bill  to  have  certain  ])rior 
judgments  and  executions  against  the  same  debtor  and  in  favor 
of  other  creditors  vacated  and  declared  null  and  void,  so  as  to 
give  priority  to  the  complainant's  execution.  The  judgments 
thus  attacked  were  entered  by  confession,  and  no  claim  is  made 
that  the  indebtedness  for  which  they  were  entered  was  not 
justly  and  in  good  faith  due,  nor  are  there  any  allegations  of 
fraud  or  collusion.  The  claim  to  relief  is  based  solely  upon 
certain  alleged  irregularities  in  the  entry  of  said  judgments. 

The  bill  admits  that  said  judgments  purport  to  have  been 
entered  in  open  court  in  term  time,  but  it  is  alleged  that,  in 
fact,  the  branch  of  said  court  presided  over  by  the  Judge 
before  whom  said  judgments  purport  to  have  been  entered 
was  not  in  session  on  that  day  and  had  not  been  opened  for 
that  term;  that  the  declarations  and  cognovits  were  presented 
to  the  Judge  out  of  court;  that  he  there  indorsed  thereon 
directions  to  enter  judgments,  and  that  said  papers,  with  such 
indorsements,  bsing  tiled  wnth  the  clerk,  said  judgments  were 
entered  by  him. 

It  is  the  settled  rule  of  law  that  the  record  of  a  court,  show- 
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ing  a  jadgnient  by  confession  in  open  court,  imports  verity, 
and  can  not  be  contradicted  by  parol  evidence.  Koche  v; 
Beldam,  119  III.  320.  The  record  of  such  judgment  is  the  only 
proper  evidence  of  itself,  and  is  conclusive  evidence  of  the 
fact  of  the  rendition  of  the  judgment,  and  of  all  the  legal  con- 
sequences resulting  from  that  fact,  both  as  against  the  parties 
to  the  judgment,  and  all  others  whose  interests  may  be  affected 
thereby.  Koren  v.  Roemheold,  7  111.  App.  646;  Richardson, 
V.  Beldam,  18  111.  App.  527;  Jasper  v.  Schlesinger,  22  111.  App. 
637. 

The  complainant,  then,  by  admitting  that  the  judgments 
which  he  is  seeking  to  have  set  aside,  purport  to  have  been 
entered  in  open  court  in  term  time,  admits  the  existence  of 
judgment  records  which  furnish  conclusive  evidence  that  said 
judgments  were  so  entered,  and  he  has  therefore  precluded 
himself  by  such  admission  from  insisting  that  the  contrary  is 
the  fact. 

It  is  alleged  that  the  executions  are  void  because  they  were 
issued  and  delivered  to  the  Sheriff  before  the  judgments  were 
actually  entered  upon  the  records  of  the  court.  As  the  judg- 
ments were  a  part  of  the  proceedings  of  the  court  in  term 
time,  it  is  not  material  whether  the  records  of  the  judgments 
were  actually  written  up  or  not  at  the  time  the  executions 
were  issued.  Such  was  the  conclusion  reached  by  us  on  full 
consideration  of  this  question  in  Jasper  v.  Schlesinger,  supra. 

The  point  is  made  that  the  provisions  of  the  warrants  of 
attorney  as  to  attorneys'  fees  was  fraudulent  as  to  other  credit- 
ors, in  that  it  appropriated  the  amount  of  such  fees  to  the  pay- . 
ment  of  the  attorneys  of  the  judgment  creditors  without  con- 
sideration. It  is  claimed  that  to  the  extent  of  such  fees  at 
least  the  judgments  should  be  vacated.  A  stipulation  by  which 
a  debtor  agrees  to  pay  the  fees  of  his  creditor's  attorney  in 
case  the  latter  is  compelled  to  resort  to  legal  proceedings  to 
collect  his  debt,  is  an  agreement  which  is  not  only  eminently 
just,  but  which  rests  upon  a  good  and  valuable  consideration. 
It  is  not  in  the  nature  of  a  gratuity,  but  is  a  contract  by  which 
the  debtor,  in  part  consideration  of  the  credit  given  him, 
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agrees  to  indemnify  bis  creditor  against  the  consequence  of  his 
neglect  or  refusal  to  pay,  whereby  the  creditor  may  be  sub- 
jected to  the  necessity  of  employing  and  paying  an  attorney. 
We  are  of  the  opinion  that  the  bill  presented  no  grounds 
for  relief.     The  demurrer  was  therefore  properly  sustained. 

Decree  affirmed. 
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\  Martin  Lynch,  Administrator,  . 

'  24      185 
V.  I  97    •842 

Eugene  Eimer. 

AdminlstrMon— Employment — Term  of  Service — Rate  per  Annum — 
Contract— Instruction — Question  for  Jury, 

1.  Wbere  an  eraplpyment  is  at  a  certain  sum  per  annum,  such  sum  may 
00/7  be  the  rate  of  compen<«ation  agreed  upon  for  the  time  served  and  not  a 
specification  of  any  particular  term  of  service. 

^-     Upon  appeal  from  a  judgment  allowing  a  claim  against  an  estate,  it  is 
held:     That  an  instruction  in  which  it  was  assumed  that  an  employment  for 
$900   per  annum  constituted  a  contract  for  an  entire  year,  and  that  a  con- 
tinuance of  the  employment  was  governed  by  such  contract,  was  calculated 
to  mislead  the  jury;  that  said  instruction  also  erroneously  assumed  a  first 
contract  for  a  year;  that  the  jury  might  consider  the  original  contract  in 
ascertaining  what  the  terms  of  the  new  agreement  were  under  which  the 
service  was  continued;  that  the  claimant  can  not  recover  for  a  wrongful  dis- 
missal until  he  has  proved  a  contract  for  a  definite  period;  and  that  an 
objection  based  on  a  variance  can  not  be  first  raised  in  this  court. 

[Opinion  filed  September  10,  1887.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

The  appellee  tiled  his  claim  in  the  County  Court  against  the 

(185) 
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estate  of  B.  F.  Switzer,  deceased,  in  which  he  claimed  to  recover 
for  one  year's  salary  as  book-keeper  at  $900,  less  a  credit  of 
$311.25  admitted  to  have  been  paid. 

His  claim  being  allowed,  the  administrator  prayed  and 
obtained  an  appeal  to  the  Circuit  Court,  where,  before  the  court 
and  a  jury,  he  was  again  defeated,  and  he  brings  the  case  to 
this  court. 

Messrs.  Turner  &  Holder,  for  appellant 

Mr.  E.  L.  Thomas,  for  appellee. 

PiLLSBURY,  J.  It  appears  from  the  evidence  that  the  claim 
of  the  appellee  is  not  for  a  year's  salary  earned  in  the  employ 
of  decedent,  but  arises  from  the  fact  claimed  by  him  to  exist, 
that  he  was  employed  for  a  year  and  was  discharged  without 
cause  before  the  expiration  of  his  term  of  service. 

The  appellee  went  to  work  for  Switzer  on  April  2,  1882, 
and  continued  in  his  employ  until  August  8,  18S5,  when  he 
was  discharged. 

The  only  evidence  in  the  record  bearing  upon  the  question 
of  an  annual  hiring  for  the  entire  ensuing  year  istho  testimony 
of  John  Eimer,  the  father  of  the  appellee,  and  certain  entries 
in  the  books  of  Switzer  claimed  to  have  been  made  under  his 
direction  or  approval. 

The  substance  of  Eimer's  testimony  is  that  Switzer  saw  him 
and  asked  him  if  he  could  get  Eugene  (the  appellee)  to  keep 
his  books;  that  if  he  was  not  mistaken  Switzer  said  he  was 
paying  $1,000  a  year  and  would  like  to  reduce  expenses  a 
little,  but  he  was  willing  to  pay  Eugene  $900  per  annum;  was 
never  present  when  they  made  a  contract  and  don't  know 
what  their  contract  was. 

The  entries  in  the  books  relied  upon  show  charges  against 
Eugene  for  money  recjived  as  salary. 

These  entries  are  alike  except  as  to  amounts  and  time  of 
payment,  one  of  which  we  give: 

Expense  Account: 

Eugene  Eimer,  salary  from  June  1st  to  August  1,  1885,  at 
the  rate  of  $900  per  annum,  $150. 
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In  this  condition  of  the  evidence  the  court  gave  to  the  jury 
on  behalf  of  the  appellee,  the  following  instruction: 

"  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  Switzer  in  his  lifetime  employed  Eiraer  for 
$900  per  annum,  and  that  he  began  work  on  April  2,  1882, 
and  continued  to  work  under  the  same  terms  without  any 
change,  then  the  first  contract  governs,  and  if  a  new  year  was 
commenced  the  contract  would  be  continued  for  that  year 
under  the  same  terms  as  the  first  year's  employment,  unless 
the  jury  believe  from  the  evidence  that  a  new  contract  was 
entered  into." 

This  instruction  was  calculated  to  mislead  the  jury  and  should 
not  have  been  given.  It  assumes  that  an  employment  for  $900 
per  annum  constitutes  a  contract  for  the  entire  year  and  if  the 
em})loymnnt  was  continued  this  first  contract  governs,  etc. 
Again  it  assumes  a  Ji^'st  contract  for  a  year,  when  the  question 
should  have  been  left  to  the  jury  to  determine  whether  ther^ 
was  in  fact  a  contract  for  a  year. 

Before  the  appellee  can  recover  for  a  wrongful  dismissal  he 
must  prove  a  contract  for  a  definite  period,  as  no  presumption 
arises  that  a  hiring  for  an  indefinite  time  is  a  hiring  for  a  year. 

It  does  not  necessarily  follow  that  the  amount  of  $900  per 
annum  as  testified  to  by  Eimer,  or  the  entries  upon  the  books, 
amount  to  conclusive  proof  that  there  was  a  hiring  for  an 
entire  year  in  the  first  instance. 

It  may  have  been  but  a  rate  of  compensation  agreed  upon 
for  the  time  served  and  not  a  specification  of  any  particular 
time  agreed  upon,  as  was  said  in  Pfund  v.  Zimmerman,  29  111. 
269,  and  also  held  in  Ilaney  v.  Calwell,  36  Ark.  156.  This 
evidence  taken  in  connection  with  the  other  circumstances  con- 
nected with  the  service  may  be  proper  for  the  consideration 
of  the  jury  in  determining  what  the  real  contract  was  between 
the  parties,  but  do  not  of  themselves  make  the  contract  for  a 
definite  time. 

From  all  the  evidence  the  jury  are  to  ascertain  what  was 
the  agreement  between  the  parties,  as  it  is  evident  that  their 
relation  existed  by  virtue  of  some  kind  of  a  contract. 

The  original  contract  did   not,  and   could   not,  under  the 
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Statute  of  Frauds,  extend  into  a  second  year,  but  it  may  be 
considered  by  the  jury- in  ascertaining  what  the  terms  of  the 
now  agreement  were  under  which  the  service  was  continued 
for  the  last  year,  or  the  part  served  before  the  dismissal.  Tat- 
tereon  v.  Suffolk  Man'f'g  Co.,  106  Mass.  56. 
.  Begarding  the  point  made  that  there  is  a  variance  between 
the  claim  filed  and  the  proof,  in  tliis,  tliat  the  claim  is  for  a 
year's  salary,  and  the  proof  shows  that  evidence  of  a  wrong- 
ful dismissal  is  the  basis  of  the  action,  it  may  be  said  no  ob- 
jection was  interposed  in  the  court  below  to  the  introduction 
of  the  evidence  upon  that  ground,  thus  affording  an  opportu- 
nity to  the  claimant  to  amend  his  claim,  and  in  such  case  the 
point  now  made  for  the  first  time  must  be  treated  as  waived. 

For  the  error  of  the  court  in  giving  the  instruction  for  ap- 
pellee, the  judgment  will  be  reversed  and  the  cause  remanded. 

Jvdginent  reversed. 


The    Milwaukee    Mechanics'  Mutual    Insubance 

Company 

V. 

Albert  Ketterlin,  for  use,  etc. 

Fire  Insurance — Change  qf  Title  to  Avoid  Policy — Conveyance  of  llome- 
stead  by  Husband  and  Wife. 

1.  An  estate  of  homestead  under  our  fftatute  may  be  legally  convej-ed 
from  the  husband  to  the  wife. 

2.  Such  a  conveyance  is  Ruch  a  change  in  the  title  as  will  avoid  a  policy 
of  fire  insurance  containing  a  stipulation  that  any  change  in  the  title  with- 
out the  consent  of  the  company  shall  have  that  effect. 

[Opinion  filed  September  10,  1887.] 

In  ebkor  to  tlie  Circuit  Court  of  Effingham  County;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  S.  F%  GiLMORE,  for  plaintiflE  in  error. 

Messrs.  Wood  Brothers,  for  defendant  in  error. 
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The  conveyance  of  a  homestead  by  a  husband  to  his  wife, 
she  not  subscribing  or  acknowledging  the  same,  and  the  hus- 
band continuing  in  occupancy,  is  insufficient  to  pass  the  legal 
title.  The  forfeiture  provided  in  clause  ten  of  the  policy  is 
not  one  favored  by  the  law,  and  the  party  claiming  it  must 
bring  himself  strictly  within  its  provisions.  Hence  our  Su- 
preme Court  has  held  that  either  the  passing  of  an  equitable 
interest,  or  the  parting  of  the  legal  title,  by  way  of  mortgage, 
is  not  such  change  of  title  as  to  avoid  a  policy,  under  a  sim'- 
lar  clause.  Aurora  Fire  Ins.  Co.  v.  Eddy,  55  111.  213;  Com. 
Ins.  Co.  V.  Spankneble,  52  111.  53. 

Notwithstanding  the  deed  Ketterlin  still  had  his  homestead 
in  the  insured  property. 

To  avoid  the  policy,  there  must  have  been  an  alienation  or 
change  of  title  in  fact;  not  a  nominal  one.  Flanders  on  Fire 
Ins.,  417.  There  must  be  nothing  short  of  a  conveyance 
of  the  title,  a  parting  of  all  the  interest  of  the  owner  and  pass- 
ing it  to  the  grantee.  May  on  Insurance,  291,  Sec.  267. 
Hence  it  is  well  settled  that  the  policy  is  not  avoided  by  a 
conveyance  that  is,  for  any  cause,  void.  Wood  on  Fire  In§., 
Vol.  1,  703;  School  District  v.  iEtna  Ins;  Co.,  62  Me.  330; 
Com.  Ins.  Co.  v.  Spankneble,  52  111.  53. 

Wilkin,  P.  J.  The  facts  necessary  to  be  considered  in 
giving  our  reasons  for  reversing  this  case  may  be  briefly  stated 
as  follows :  On  November  12,  1883,  plaintiff  in  error  issued 
its  policy  of  insurance  to  defendant  in  en'or  Ketterlin  for 
$1,200  on  a  two-story  frame  store-house  on  lots  1  and  2  in 
block  9  in  the  Town  of  Dieterich,  for  one  year. 

On  the  27th  of  December,  1883,  the  other  defendant  in 
error,  Swan  Swanson,  took  a  mortgage  on  the  insured  premises 
from  Ketterlin  and  wife  to  secure  the  sum  of  $950  and  there- 
upon  plaintiff  in  error  stipulated  that  the  loss,  if  any,  should 
be  payable  to  said  Swanson  as  his  interest  might  appear.  This 
policy  was  renewed  by  Ketterlin  November  11,  1884,  for 
another  year,  and  on  the  9th  day  of  January  following,  he 
conveyed  the  property  by  deed  of  general  warranty  to  his  wife, 
Amelia,  without  obtaining  the  consent  of  plaintiff  in  error. 
By  the  terms  of  the  policy  it  is  agreed  that  the  policy  shall 
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be  wholly  void  if  the  property  be  sold,  transferred,  or  if  any 
change  takes  place  in  the  title,  use  or  occupation  by  act  of  the 
assured  without  the  consent  of  the  company  indorsed  on  said 
pohcy.  While  there  was  a  room  in  the  building  used  and 
occupied  in  caiTyingon  a  small  mercantile  business,  it  was  also 
occupied  by  Ketterlin  as  a  family  residence,  and  with  the  lots 
on  which  it  was  built,  was  his  homestead.  There  were  some 
transfers  of  the  stock  of  merchandise  during  the  years  1884 
and  1885,  prior  to  the  ^oss.  Ketterlin,  however,  continued  to 
occupy  the  building  with  his  family  as  his  homestead  and 
worked  in  the  store  as  a  clerk,  and  we  hold  that  there  was  not 
such  a  change  of  the  use  and  occupation  of  the  premises  as 
would  work  a  forfeiture  of  the  policy. 

There  is  a  conflict  in  the  e\  idence  as  to  whether  the  prem- 
ises were  worth  more  than  $1,000,  but  the  jury  no  doubt 
found  that  fact  in  favor  of  the  theory  of  defendants  in 
error  and  we  have  no  disposition  to  disturb  that  finding.  The 
legal  question,  therefore,  as  to  whether  the  conveyance  by 
Ketterlin  to  his  wife  produced  such  a  change  in  the  title  to 
the  insured  premises  as  by  the  stipulation  in  the  polic}^  renders 
it  void,  may  be  considered  in  the  light  most  favorable  to 
defendants  in  en'or.  It  is  earnestly  insisted  and  ably  argued 
by  counsel  in  their  behalf  that  the  deed  being  from  husband  to 
wife  and  purporting  to  convey  a  homestead  not  exceeding  in 
value  $1,000;  is  absolutely  void  for  the  reason  that  by  the 
express  provisions  of  our  statute  no  release,  waiver  or  convey- 
ance of  the  estate  of  homestead  shall  be  valid,  unless  the  same 
is  in  writing,  subscribed  by  the  householder,  and  his  or  her 
wife  or  husband  if  he  or  she  have  one.  The  question  here 
involved  may  be  further  simplified  by  stating  it  thus:  can  the 
estate  of  homestead  under  our  statute  be  legally  conveyed  from 
husband  to  wife? 

Although  it  has  not  been  decided  by  our  Supreme  Court,  on 
the  authority  of  Thompson  on  Homesteads,  473;  Ruhl  v. 
Bingenheimer,  28  Wis.  84;  Iron  v.  Mills  et  al.^  41  Tex.  310, 
aud  Stevens  v.  Castal  (Sup.  Ct.  Michigan),  5  Western  liep. 
724,  the  question  must  be  answered  in  the  afiirmative.  These 
authorities,  in  upholding  such  conveyance,  proceed   upon  the 
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reasoning  that  the  statutory  requirement  that  husband  and 
wife  shall  join  in  a  conveyance  of  the  homestead  is  for  the 
protection  and  benefit  of  the  wife,  and  hence,  when  the  con- 
veyance is  to  her,  its  sole  object  is  accomplished  without  her 
joining. 

It  is  true  that  under  our  statute,  children  have  an  interest 
in  the  homestead,  but  it  is  an  interest  absolutely  under  the 
control  of  the  parents,  and  in  no  sense  a  vested  interest.  The 
parents  may  defeat  it  at  pleasure  by  conveyance  or  abandon- 
ment. Clubh  V.  Wise,  64  III.  157;  Shepard  v.  Brewer  el  al., 
65  111.  383.  The  validity  of  the  conveyance  by  Ketterlin 
to  his  wife  being  questioned  upon  no  other  ground,  we  hold 
that  the  title  was  changed  thereby,  and  being  without  the  con- 
sent of  plaintiff  in  error,  rendered  the  policy  void  and  for  that 
reason  the  judgment  of  the  Circuit  Court  must  be  reversed. 

Beversed. 


C.  C.  Cross 

V. 

School  Directors. 

School  Contract  with  Teacher  for  Term  Extending  into  Netp  School 
Tear — Diseha rge — Action  fw  Sa lary, 

1.  School  Directors  have  no  power  to  employ  a  teacher  just  before  the 
expiration  of  the  school  year  for  a  term  extending  three  months  into  the 
ensuing  year. 

2.  In  the  case  presented,  it  is  held:  That  the  plaintiff  can  not  recover 
under  his  first  contract,  which  was  abandoned  by  mutual  consent;  that  his 
discharge  was  not  wrongful;  and  that  he  can  not  recover  for  the  time 
taught,  the  cause  of  action  set  out  being  the  wrongful  discharge. 

[Opinion  filed  September  10, 1887.] 

Iir  ERROR  to  the  County  Court  of  Saline  County;  the  Hon. 
BoEN  PniLXiPS,  Judge,  presiding. 
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• 
Declaration  in  assumpsit  by  plaintiff  in  error,  containing  two 

counts:  The  first  alleges  that  on  the  6th  of  March,  1886,  a 
written  contract  was  entered  into  by  the  plaintiff,  a  legally 
qualified  school  teacher,  and  the  defendants,  at  a  special  meet- 
ing of  said  defendants  as  the  Board  of  Directors  of  said  dis- 
trict, employing  the  plaintiff  to  teach  the  public  school  in  said 
district  for  a  term  of  three  months,  commencing  April  1, 1886, 
at  $40  per  month.  That  the  plaintiff  began  his  school  under 
said  contract  April  Ist,  and  continued  it  until  April  12, 1886, 
when,  by  mutual  consent  of  the  plaintiff  and  the  defendants, 
at  a  special  meeting,  said  contract  was  discontinued  as  to  the 
unexpired  part  of  said  term.  The  second  alleges  that  on  the 
12th  of  April,  1886.  a  second  written  contract  was  entered  into 
by  the  plaintiff  and  defendants  at  a  special  meeting,  employ- 
ing him  to  teach  the  public  school  in  said  district,  for  a  term  of 
three  months,  commencing  on  said  date,  at  $2  per  day.  That 
the  plaintiff  began  his  school  under  said  contract  April  12th, 
and  continued  it  until  April  19,  1886,  when  the  defendants  dis- 
charged him  from  said  school;  that  he  was  whollj' unemployed 
during  the  remainder  of  the  said  three  months,  and  has  sus- 
tained $140  damages. 

The  above  statement  of  the  claims  made  by  the  plaintiff  is 
sufiicient  to  a  proper  understanding  of  the  opinion  of  the  court. 
The  court  below  held  the  contract  nolT binding  upon  the  dis- 
trict and  a  verdict  for  defendants  followed,  upon  which  judg- 
ment was  entered  by  the  court  and  plaintiff  sued  out  this  writ 
of  error  to  reverse  such  judgment. 

Messrs.  Marsh  &  Scott,  for  plaintiff  in  en*or, 

Messrs.  Boyee  &  Choissee,  for  defendants  in  error. 

PiLLSBURY,  J.  The  first  contract  being  abandoned  by  mu- 
tual consent,  the  plaintiff  can  not  recover  because  he  did  not 
teach  the  full  term  of  three  months  thereunder.  The  second 
contract,  entered  into  on  the  12th  day  of  April,  engaging  the 
plaintiff  to  teach  for  a  term  of  three  months  thereafter,  when 
the  election  for  directors  of  the  district  would  occur,  under 
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the  statute,  on  tlie  17th  of  the  same  mouth,  and  a  new  organi- 
zation of  the  Board  of  Directors  then  take  place,  was  such  an 
evident  attempt  upon  the  part  of  the  out-going  board  to  control 
the  school  for  three  months  of  the  ensuing  school  year,  irrespect- 
ive of  the  wishes  of  the  pe  )ple  that  might  be  expressed  at  the 
election,  or  the  desires  of  the  new  Board  of  Directors,  then  to 
be  provided  for,  as  to  render  it  voidable  by  the  incoming 
board,  nnder  the  authority  of  the  cases  of  Stevenson  v.  School 
Directors,  87  HI.  255,  and  Davis  v.  School  Directors,  92  111. 
293,  It  would  be  a  work  of  supererogation  for  us  to  attempt 
to  add  to,  or  enlarge  upon,  the  reasons  so  clearly  stated  in 
those  opinions  why  such  contracts  can  not  be  uphold,  and  we 
have  no  desire  so  to  do. 

Directoi-s  can  not  be  permitted,  five  days  before  the  current 
school  year  expires,  to  hire  a  teacher,  perhaps  obnoxious  to 
the  people  of  the  district,  to  teach  a  term  of  school  extending 
three   months   or   nearly  so   into    the  ensuing  school  year. 
The  only  doubt  we  have  had  about  the  correctness  of  the 
judgment  of  the   court   below,  in   favor  of  the   defendants, 
arises  from  the  iFact  shown  that  the  plaintiff  taught  for  the 
space  of  about  three  school   weeks,  under  contracts,  which, 
although  voidable  by  the  successors  of  those  making  them, 
would  furnish  the  measure  of  the  recovery  so  far  as  fulfilled, 
during  the  continuance  in  office  of  the  directors  making  them. 
A  careful  examination,  however,  of  the  declaration  in  the 
case,  shows  that  the  plaintiff  below  does  not  claim  for  the  serv- 
ices actually  performed,  but  makes  the  gravamen  of  his  action 
the  wrongful  discharge  by  which  he  lost  prospective  gains  and 
profits  that  otherwise   he  would  have  made.     No  common 
counts  appear  in  the  declaration,  and  no  such  breach  of  the 
special  contracts  is  alleged  as  would  authorize  a  recovery  for 
the  money  due  him  for  the  time  actujilly  engaged  in  teaching. 
Minor  alleged  errors  of  the  court  are  not  further  noticed,  as 
the  plaintiff  could  have  not  recovered  even  if  such  errors  had 
not  been  committed.     Davis  v.  School  Directors,  supra. 

Perceiving  no  error  foi  which  the  judgment  below  should 
be  reversed,  it  will  be  affirmed. 

Judgment  affirmed. 

TouXXIY   IS 
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The  City  of  East  St.  Louis 

V. 

Trustees  of  Schools. 

Jfunicipal  Corporafions — Proceeds  of  Dram  Shop  Licenses — Action  hff 
School  Trustees-  —Consent  Judgment — Agent — A uthority — Mandamus — 
Motion  to  Vacate  Judgment  and  Order, 

In  an  action  by  school  trustees  against  a  municipal  corporation  to  recover 
*'  one-half  of  all  money  received  into  the  city  treasury  from  dram  shop 
licenses,"  as  provided  by  the  charter  of  the  defendant,  it  is  held:  That  the 
representative  of  the  defendant  was  duly  authorized  to  enter  its  appearance 
and  consent  to  the  rendition  of  the  jud^^ment  in  question  and  consent  to  the 
order  for  thp  Writ  of  mandamus ;  that  the  court  below  proi)erly  overruled  the 
motion  to  vacate  said  judgment  and  order;  and  that  if,  on  the  return  of  the 
writ,  it  appears  that  the  City  Council  was  ordered  to  do  an  impossible  and 
illegal  act,  the  court  below  will  doubtless  so  modify  its  order  as  to  protect 
the  interests  of  both  parties. 

[Opinion  filed  September  10,  1SS7.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  F.  G.  Cockrell  and  E.  R.  Davis,  for  appellant 
A  suit  was  pending  agaipst  the  city  on  the  part  of  the  trus- 
tees, and  a  suit  involving  the  same  subject-matter  was  pending 
against  the  City  Treasurer;  the  City  Attorney  had  filed  pleas 
in  the  case  against  the  city  which  raised  the  question  of  the 
liability  of  the  city;  it  was  well  known  that  it  was  a  matter  of 
doubt  whether,  under  the  Harper  Law,  the  trustees  were  en- 
titled to  the  money  arising. from  dramshop  licenses;  but,  with- 
out consulting  the  City  Attorney  or  either  of  the  special  coun- 
sel, without  giving  any  reason,  and  without  any  reason  in  fact, 
Mr.  Flannigen  withdrew  the  pleas  tiled  by  the  City  Attorney, 
and  allowed  a  judgment  to  be  entered  against  the  city,  and 
thereafter  permitted  an  order  for  a  peremptory  mandamus  to 
be  awarded  for  the  payment  of  the  entire  judgment,  interest 
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and  costs,  and  this  without  regard  to  the  necessary  current 
expenses  of  the  city,  and  without  regard  to  other  prior  man- 
damus orders.  It  is  claimed  that  Mr.  Flannigen  had  authority 
from  the  City  Council  to  appear  and  consent  to  the  judgment 
and  the  order  for  peremptory  mandamus.  In  reply  to  tliis, 
we  wish  to  say  that  there  is  no  record  of  any  such  authority; 
and  while  counsel  for  the  trustees  and  Mr.  Flannigen  did  pro- 
duce what  purported  to  be  a  certified  copy  of  a  motion  passed 
by  the  Council,  it  is  difficult  to  see  how  the  City  Clerk  could 
certify  to  a  motion  without  any  record  to  support  it.  See 
Lop^ansport  v.  Crockett,  64  Ind.  319;  People  v.  Lee,  112  111. 
113. 

But  if  the  action  of  a  City  Council  can  be  proved  in  this 
way  or  by  parol  testimony,  or  if  in  fact  the  City  Council  did 
authorize  Mr.  Flannigen  to  consent  to  the  entry  of  the  judg- 
ment and  the  order  for  mandamus,  it  only  shows  that  the 
Council  was  actuated  by  corrupt  motives,  for  the  reason  that 
the  transaction  was  so  high-handed  and  outrageous,  going  to  the 
extent  of  pledging  the  entire  revenue  of  the  city  a  year  in  ad- 
vance, without  regard  to  the  necessary  current  expenses  of  the 
city,  that  such  an  act  would  bear  no  other  construction.  The 
city,  as  appears  from  the  record,  is  and  was  indebted  beyond  its 
constitutional  limit,  and  is  and  was  hampered  with  numerous 
judgments  and  mandamus  ordei*s.  It  was  well  known  the  city 
could  not  in  any  one  year  raise  over  $70,000  net  revenue,  and 
out  of  this  amount  the  necessary  current  expenses  had  to  be 
paid.  No  power  can  rightfully  take  away  from  a  city  the 
means  necessary  for  current  expenses.  City  of  East  St.  Louis 
V.  People,  6  III.  App.  76. 

Mr.  L.  H.  IIiTE,  for  appellees. 

The  issue  at  bar  arises  upon  a  motion  filed  at  the  close  of 
the  May  term,  1887,  of  the  St.  Clair  Circuit  Court,  to  set  aside 
and  vacate  a  mandamus  order  entered  at  the  September  term, 
1886,  of  said  court,  and  to  vacate  a  judgment  in  another  case 
rendered  at  said  September  term.  Tiie  grounds  for  the 
motion  are  that  the  judgment  was  unauthorized,  illegal  and 
void.  Tliat  it  was  fraudulently  obtained.  That  the  order  for 
mandamus  requires  the  performance  of  an  impossible  thing. 
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The  original  judgment  was  the  result  of  a  suit  commenced 
in  the  Circuit  Court.  An  amended  declaration  sets  out  tliat 
on  the  30tii  of  November,  1SS6,  the  defendant,  City  of  East 
St  Louis,  had  collected  and  received  into  its  city  treasury  from 
dram  shop  licenses,  between  the  date  mentioned  and  the  1st 
day  of  January,  1881,  the  sum  of  $200,000,  and  that  one-half 
thereof  belonged  to  the  Trustees  of  Schools.  There  were  sev- 
eral suits  pending  between  the  Trustees  and  the  city  and  its 
ex-Treasurer,  Launtz,  and  its  present  Treasurer,  Flannigen,  to 
enforce  the  payment  of  that  money  to  the  schools.  On  the 
80th  of  November,  1886,  the  attorney  of  the  Trustees  went 
before  the  City  Council  of  said  city  and  proposed  to  end  all 
existing  litigation  by  taking  a  judgment  for  all  moneys  which 
could  be  proved]to  be  due,  provided  the  city  would  consent  to 
the  gi'anting  of  a  mandamus  to  com[)el  the  payment  of  said 
judgment.  A  motion  was  made  and  adopted,  unanimously 
authorizing  Alexander  Flannigen,  as  attorney  for  the  city,  to 
appear  for  it  in  the  case  and  take  the  action  he  did.  In  the 
suit  at  law  the  court  heard  the  evidence  and  rendered  judg- 
ment accordingly.  In  the  mandamus  proceeding  the  order 
says,  "  it  appearing  to  the  court  that  the  said  defendant  by  its 
City  Council  had  duly  authorized  said  attorney  to  act  for  it  and 
to  consent  to  the  entering  of  a  judgment  according  to  the 
prayer  of  the  petition  of  relators,  and  a  jury  being  w^aived  by 
the  parties,  the  court  hears  the  evidence,"  etc. 

It  is  claimed  that  there  is  no  evidence  that  Flannigen  was 
authorized  to  appear.  The  courts  have  decided  that  the 
authority  of  an  attorney  who  appears  in  a  case  is  presumed 
until  the  contrary  is  shown.  ]^ut  further,  he  produced  to  the 
court  a  certified  copy  of  the  action  of  the  City  Council,  and  the 
court  found  "that  said  attorney  was  duly  authorized  to  appear 
for  and  on  behalf  of  the  defendant"  The*  court  found  that 
fact;  and  again,  when  the  matter  was  brought  before  the  same 
Judge  upon  this  motion  he  again  found  the  facts. 

The  Supreme  Court  has  had  the  question  before  it  as  to 
whether  the  city  owes  the  Trustees  the  one-half  of  the  dram 
shop  fund  by  it  received  into  its  treasury,  and  has  decided  tliat 
the  city  must  pay  it  over  to  the  Township  Treasurer.  City 
of  East  St  Louis  v.  Trustees  of  Schools,  102  111.  489. 
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Aftera  final  judgment  has  been  entered,  and  the  term  of  court 
at  which  the  judgment  was  rendered  has  closed,  no  steps  hav- 
ing been  taken  to  vacate  the  same,  the  court,  at  a  subsequent 
term,  has  no  power  to  alter  or  amend  its  final  judgment  so  ren- 
dered, except,  perhaps,  in  matters  of  mere  form.  Messervey  v. 
Beckwith,  41  111.  452;  McKindley  v.  Buck,  43  111.  488;  Fix 
V.  Quinn,  75  111.  232;  Hibbard  v.  Mueller,  S6  I11.-256;  Hear- 
son  V.  Graudine,  87  111.  115;  Becker  v.  Sauter,  89  111.  696. 

After  the  close  of  a  term  at  which  a  judgment  is  rendered, 
its  absolute  verity  can  not  be  attacked  even  by  aflidavit. 
Goucher  v.  Patterson,  94  111.  525. 

Per  Curiam.  We  have  examined  the  record  in  this  case, 
the  printed  briefs,  and  arguments  of  counsel,  and  have  had  the 
benefit  of  oral  arguments  on  behalf  of  the  respective  parties, 
and  believing  the  best  interests  of  all  concerned  requires 
that  our  decision  slipuld  be  announced  at  once,  we  have  con- 
cluded to  file  this  per  curiam  opinion,  rather  than  delay  the 
matter  to  prepare  and  file  one  more  elaborate.  It  sufficiently 
appears,  from  the  affidavits  and  evidence  in  the  record,  that 
Alexander  Flannigen  was  duly  authorized  by  the  City  Council 
of  East  St.  Louis  to  enter  the  appearance  of  said  city  and  con- 
sent on  its  behalf  to  the  rendition  of  the  judgment  against  it. 
And  aK  there  is  no  evidence  of  fraud  or  collusion  rendering 
his  action  in  the  premises  void,  and  no  valid  defense  to  said 
c'aim  of  the  School  Trustees,  for  which  said  judgment  was  en- 
tered, was  shown,  we  find  no  reason  why  it  ought  to  have 
been  vacated,  and  mandamus  being  the  only  remedy  to  collect 
the  judgment^  the  order  for  such  a  writ  was  properly  made 
by  the  court  with  the  consent  of  the  city  through  its  author- 
ized attorney.  The  motion  in  this  case  made  in  the  court 
below  being  to  set  aside  and  absolutely  vacate  such  order  and 
vacate  said  judgment,  we  think  was  properly  overruled.  If 
it  should  appear  by  the  return  to  the  writ,  the  City  Council 
was  ordered  by  it  to  do  an  impossible  and  illegal  act,  the  Cir- 
cuit Court  on  such  return  being  made  will  doubtless  refrain 
from  punishing  the  failure  to  obey  its  mandate  as  a  contempt, 
and  modify  its  order,  so  that  the  judgment  can  be  collected, 
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and  yet  the  interests  of  the  city  be  protected  by  leaving  suffi- 
cient funds  at  its  disposal  for  the  necessary  current  expenses 
of  the  city  government.     The  judgment  is  affirmed. 

AffirmedL 


Michael  Smith 

V. 

JOSIAH  FOETH, 


Practice — Evidence. 

An  objection  to  the  admission  of  an  account  book  in  evidence  can  not  be 
first  raised  in  this  court. 

[Opinion  filed  October  5,  1887.] 

Appeal  from  the  Circuit  Court  of  White  County;  the  Hon. 
C.  C.  BoGGS,  Judge,  presiding. 

Mr.  Boss  Graham,  for  appellant. 

No  briefs  were  filed  for  appellee. 

Reasons  for  affirming  by  Wilkin,  J.  Tin's  is  a  very  small 
case  growing  out  of  a  controversy  over  a  saloon  bill.  Appel- 
lee sued  appellant  before  a  Justice  of  the  Peace,  and  on  appeal 
to  the  Circuit  Court  (by  which  pai  ty  does  not  appear),  he 
recovered  judgment  for  the  amount  of  his  claim,  $16.85,  and 
the  case  is  again  appealed  to  this  court. 

On  looking  into  the  record  we  find  that  the  principal  ground 
relied  on  for  a  reversal  is  the  admission  of  objectionable  evi- 
dence on  behalf  of  appellee.  Appellee's  bartender  testified 
that  he  kept  a  book  of  the  items  sold  by  himself  and  other 
employes  of  appellee  to  appellant,  which  he  produced,  and  the 
items  were  without  objection  read  to  the  jury.  On  cross- 
examination  he  stated  that  some  of  the  items  were  rendered  to 
him  by  other  bartenders,  and  that  he  knew  nothing  personally 
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as  to  their  correctness.  The  twenty  items  read  to  the  jury 
aggregate  the  amount  of  the  judgment  below.  Appellant 
admitted  that  he  got  drinks  at  the  bar  of  appellee  for  which 
be  paid  nothing,  but  claims  that,  by  an  arrangement  previously 
made  with  appellee,  he  was  to  have  them  without  charge. 
This  appellee  denies.  Appellant  also  swore  that  in  no  event 
could  his  bill  exceed  the  sum  of  $3.00.  In  rebuttal  the  account 
book  kept  by  appellee's  bartender  was  again  offered  in  evi- 
dence and  admitted  without  objection.  It  is  now  urged  that 
there  was  error  in  admitting  the  book,  no  sufficient  foundation 
having  been  laid  for  its  introduction.  It  is  a  sufficient  answer 
to  this  position  to  say  that  it  can  not  be  urged  for  the  first 
time  in  this  court.  No  objection  or  exception  appears  to  have 
been  taken  on  the  trial.  The  book  account,  together  witli  the 
testimony  of  the  barkeeper,  made  a  prhna  facie  case  for 
appellee,  and  it  was  for  the  jury  to  say  whether  it  was  over- 
come by  the  evidence  of  appellant.  We  think  the  jury  was 
fairly  instructed  as  to  the  law  of  the  case,  and  find  no  substan- 
tial cause  for  a   reversal  and   further  prolongation  of   this 

unprofitable  litigation. 

Affirmed. 


David  Boyd 

V. 

CORYDON   BaRNETT  ET  AL. 

Homestead — Conveyance  to  Wife — Bill  and  Aid  of  Execution  against 
Grantor — Fraud. 

The  statute  takes  the  homestead  out  of  the  available  assets  of  the  dehtor 
for  the  payment  of  his  debts.  The  creditor  can  not,  therefore,  complain  of 
its  conveyance  by  the  debtor  to  his  wife  or  another.  Under  the  statute  the 
in^mtee  holds,  free  from  all  claims  of  the  grantor\s  creditors. 

[Opinion  fih'd  October  5, 1887.] 

« 

In  error  to  the  Circuit  Court  of  Randolph  County;  the 
Hon.  Geokge  W.  Wall,  Judge,  presiding. 
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Bill  in  equity  by  plaintiflf  in  error  against  the  defendants  in 
error  in  aid  of  execution  in  his  fav^or,  issued  out  of  the  Circuit 
Court  of  Randolph  County,  October  2,  1884,  upon  transcript 
of  Justice's  judgment  recovered  September  13th  of  the  same 
year. 

Avers  its  return  nulla  hona  and  issue  of  alias  execution 
which  was  still  in  the  hands  of  tlie  Sheriff  at  time  of  filuiffbill. 

Avers  that  on  April  19,  1884,  the  said  Corydon  was  owner 
of  the  property  sought  to  be  made  subject  to  the  execution, 
and  on  that  day  conveyed  it  to  one  Despain,  and  that  Despain, 
on  the  21st  day  of  tiie  same  month,  conveyed  the  same  to 
Mary  J.,  the  wife  of  Corydon;  that  said  conveyances,  while 
purporting  to  be  supported  by  a  valuable  consideration,  were  in 
fact  mere  shams,  and  intended  to  defraud  complainant;  alleges 
insolvency  of  said  Corydon  and  that  he  and  his  said  wife 
absconded  and  went  to  the  State  of  Kansas. 

Asks  to  have  the  said  deeds  set  aside  and  tlie  lands  declared 
subject  to  sale  on  said  execution.  The  answers  of  the  princi- 
pal defendants,  Corydon  and  his  wife,  after  denying  the  prin- 
cipal allegations  of  the  bill,  set  up  that  the  real  estate  in  con- 
troversy constituted  the  homestead  of  the  said  Corydon  and 
family,  and  that  it  was  of  less  value  than  $1,000  at  the  time  of 
the  conveyances,  and  claiming  that  in  such  case  the  said  Cory- 
don had  the  right  to  convey  it  to  whom  he  pleased,  if  done  in 
good  faith  which  tliey  averred,  regardless  of  the  fact  that  he 
was  in  debt,  and  upon  this  point  arises  the  only  controversy  in 
this  court  or  the  courts  below. 

Ujion  hearing,  the  court  below  dismissed  the  bill  and  Boyd 
sued  out  this  writ  of  error. 

Mr.  R.  J.  GoDDARD,  for  plaintifEs  in  error. 

Mr!  A.  G.  Gordon,  for  defendants  in  error. 

No  conveyance  of  property  exempt  from  execution  can  be 
considered  fraudulent  as  against  a  creditor.  Injury  is  an 
essential  element  of  fraud,  and  where  injury  is  wanting  there 
can  be  no  fraud.  Leupold  v.  Krause,  95  111.  440.  This  was 
a  case    involving  a  homestead.     A   similar  rule  prevails  in 
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reference  to  personal  property.  Vaiiglian  v.  Thompson,  17 
III.  7S;  Cole  v.  Green,  21  111.  104;  Washburn  v.  Goodheart, 
88  111.  229.  See,  also,  Dreutzell  v.  Bell,  11  Wis.  114;  Pike  v. 
Miles,  25  Wis.  164. 

Xeither  fraud,  nor  even  the  commission  of  a  criminal 
offense,  can  work  a  release  or  forfeiture  of  the  homestead 
right     People  v.  Stitt,  7  111.  App.  294. 

A  judgment  is  not  a  lien  on  homestead.  Hartwell  v.  Mc- 
Donald, 69  111.  293;  Bliss  v.  Clark,  39  111.  590. 

A  judgment  debtor  may  sell  his  homestead  and  give  title  to 
grantee,  free  of  judgment  lien.  Green  v.  Marks,  25  111.  221; 
McDonald  v.  Crandall,  43  111.  231;  Lytle  v.  Scott,  2  LI.  App. 
646. 

PiLLSBURY,  J.  It  is  contended  by  plaintiff  in  error  that  the 
evidence  shows  that  the  conveyances  by  which  this  property 
in  question  became  transferred  to  the  wife  were  not  made  in 
good  faith,  but  the  understanding  of  the  parties  was  that  she 
should  hold  the  title  in  trust  for  him,  and,  being  purely  vol- 
untai*y,  he  has  still. such  an  interest  in  it  that  equity  will  take 
and  apply  it  to  the  payment  of  his  debt,  as  it  appears  that  the 
parties  abandoned  it  as  a  homestead  by  taking  up  their  resi- 
dence in  Kansas,  and  leaving  this  land  to  a  tenant  now  occu- 
pying it. 

Without  going  into  the  testimony  in  detail,  as  it  would  serve 

no  useful  purpose,  we  will  content  ourselves  with  saying  that 

we  have  carefully  read  it  as  contained  in  the  record,  and  given 

to  the  statements  of  each  and  every  witness  sworn  the  best 

consideration  of  which  we  are  capable;  and  while  we  do  not 

think  the  defendants  established  their  claim  of  the  payment 

by  the  conveyances  of  such  antecedent  debts  owing  from  the 

husband   to  the  wife,  as  a  court  of  equity  would  support  as 

against  existing  creditors,  we  fail  to  find  any  evidence  that 

they  were  made  upon  any  secret  trust  that  the  land  should  be 

held,  treated  or  considered  as  still  belonging  to  said  Corydon, 

the  defendant  in  execution,  or  that  he  should  thereafter  have 

any  interest  therein  or  control  over  it. 

It  appeal's  to  us  to  be  a  case  where  the  husband  being  in 
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debt  conveys  the  homestead  through  an  intermediary  to  his 
wife  to  tlie  end  that  wliatever  may  befall  him  she  and  his 
children  shall  have  and  possess  jbl  home  free  from  tlie  inter- 
ference of  his  creditors. 

The  question  then  arises,  whether  the  law  prohibits  this 
action  and  will  stamp  it  as  fraudulent  as  to  such  existing 
creditors. 

Section  1  of  the  Homestead  Act  of  1874,  after  defining 
the  right,  provides  that  "such  homesteads,  and  all  rights  and 
title  therein,  shall  be  exempt  from  attachment,  judgment,  levy 
or  execution  sale  for  the  payment  of  his  debts,  or  other  pur- 
poses, and  from  the  laws  of  conveyance,  descent  and  devise, 
except  as  hereinafter  provided."  And  section  six,  "  When  a 
homestead  is  conveyed  by  the  owner  thereof,  such  conveyance 
shall  not  subject  the  premises  to  any  lien  or  incumbrance  to 
which  it  would  not  have  been  subject  in  the  hands  of  such 
owner." 

This  statute  is  so  plain  that  it  hardly  seems  capable  of  being 
made  clearer  by  judicial  exposition. 

No  creditor  can  claim  that  he  gave  credit  upon  the  faith  of 
the  homestead  of  his  debtor,  for  he  well  knows  he  can  never 
look  to  it  for  payment  so  long  as  it  continues  such.  Ko  judg- 
ment that  he  may  recover  can  in  any  manner  affect  it.  It  is 
taken  bv  the  statute  out  of  the  available  assets  of  the  debtor 
for  tlie  I  ayment  of  his  debts,  as  effectually  as  if  he  had  never 
owned  or  possessed  it. 

Xo  creditor,  therefore,  can  be  said  to  be  injured  because 
the  debtor  retains  it  in  defiance  of  him. 

The  creditor  can  not  legally  be  said  to  be  injured  because 
the  honie.stead  is  placed  beyond  his  reach,  for  he  has  no  right 
to  look  to  it  at  all  for  the  satisfaction  of  his  claims  against 
the  debtor  whatever  form  they  may  assume. 

In  fact,  it  is  placed  beyond  their  reach  to  all  intents  and 
purposes,  except  by  the  voluntary  action  of  the  husband  and 
his  wife,  if  he  have  one,  in  the  manner  provided  by  the  same 
act  that  creates  it.  The  clause  of  the  sixth  section,  quoted 
above,  invests  the  grantee  of  the  homestead  with  all  the 
rights,  exem]}tion3  and  immunities  attaching  to  it  in  the  hands 
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of  tlie  grantor.  Tlie  grantee  holds  it  as  free  from  all  claims 
of  the  creditors  of  the  debtor  grantor,  under  this  statute,  as 
he  himself  could  have  held  it  if  not  conveyed. 
^  From  these  provisions,  then,  the  creditor  can  not  claim  to 
be  injured  if  the  homestead  be  sold  and  possession  be  sur- 
rendered under  the  deed.  He  is  placed  in  no  worse  position 
becuuse  of  this  action  of  the  debtor.  He  had  no  right  to 
subject  the  homestead  to  the  payment  of  his  debt  in  the 
hands  of  his  debtor,  and  his  inability  to  follow  it  is  continued 
after  the  sale. 

His  rights  are,  therefore,  not  in  the  least  aflfected,  impaired 
nor  denied.  Even  if  we  had  found  that  the  sale  to  Despain 
and  from  him  to  the  wife  of  said  Corydon,  were  made  with 
intent  to  defraud  the  complainant  as  alleged  in  the  bill,  still 
the  conveyance  would  be  good,  as  the  property  did  not  exceed 
11,000  in  value,  under  the  case  of  Leupold  v.  Krause,  95  III. 
440,  and  if  this  be  so,  then  a  nrjre  gift  of  the  property  made 
iQ  good  faith  ought  to  be  held  valid  for  much  weightier 
reasons.  Finding,  as  we  do,  that  this  conveyance  was  made 
f^i*  a  provision  to  the  wife  and  family,  and  of  property  upon 
.  '^h  the  C'>mplainant  below  did  not  have  and  could  have  no 
^ft?  01-  right,  lie  is  in  no  j)osition  to  question  it.  , 
^'V)  error  was  committed  by  the  court  below  in  dismissing 
{Je  L>iH  and  Its  decree  will  be  affirmed. 

'  Decree  affirmed. 


Chicago  &  Alton  Railroad  Company 

V. 

John  M.  Dillon. 
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Ml r 0(1(1  !t— Collision  at  Highway  Crof^fiing  —Practice — Eridence — Com- 
meni  hy  Counsel  on  Former  Verdicts — Instructions — Comparative  Negli- 
genee— Signals—See,  68,  Chap,  114,  and  Sec,  i,  Chap,  121,  R.  S. 


1.  In  an  action  against  a  railroad  company  to  recover  damag-^a  caused 
\)y  a  collision  at  a  highway  cros.sicg,  it  is  held:    Ihat  witnesses  for  the 
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plaintiff  were  properly  permitted  to  testify  that  they  could  have  heard  the 
bell  or  whistle  if  rang  or  sounded ;  that  it  does  not  appenr  from  the  record 
that  the  action  of  counsel  for  plaintiff  in  commenting  on  former  verdicts 
.was  improper;  that  there  was  no  error  in  giving  and  refusing  instructions; 
that  the  jnry  were  justitied  in  finding  that  the  place  of  the  injury  was  on  a 
public  highway,  and  that  a  failure  to  give  the  required  signal  was  statutory 
negligence;  that  the  questions  of  fact  as  to  the  negligence  or  comparative 
negligence  of  the  parties  were  properly  submitted  to  the  jury;  and  that 
the  finding  on  said  questions  is  supported  by  the  evidence. 

2.  It  is  not  error  to  refuse  instructions  which  correctly  state  rules  of  law 
applicable  to  tbe  case,  when  said  rules  are  fully  stated  in  other  instructions 
given  at  the  instance  of  the  same  party. 

3.  The  application  of  Sec.  68,  Chap.  114,  B.  S.,  requiring  signals  at 
public  highways,  is  not  limited  to  the  roads  defined  to  be  public  highways  in 
Sec.  1,  Chap.  121,  B.  S. 

[Opinion  filed  September  10, 1887-.] 

Appeal  from  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Lukb  H.  Hitb  and  Brown  &  Kirbt,  for  appellant. 

Whether  the  bell  or  whistle  was  in  fact  sounded  was  a 
question  of  fact  to  be  found  by  the  jury  and  it  was  not  for  the 
witnesses  to  give  opinions  or  concUisions.  Hopkins  v.  I.  &  St 
L.  R  R  Co.,  78  111.  32 ;  C.  &  N.  W.  R  R  Co.  v.  Moranda, 
108  111.  576;  Pennsylvania  Co.  v.  Conlan,  101  III.  93. 

It  was  improper  to  submit  to  the  jury  the  question  whether 
Avenue  F  was  or  was  not  a  public  highway,  which  is  a  ques- 
tion of  law,  without  defining  to  the  jury  what  constitutes  a 
public  highway.     Forbes  v.  Ballenseifer,  74  III.  183, 187. 

There  was  no  evidence  legally  competent  to  show  Avenue 
F  to  be  a  public  highway.     Mclntyre  v.  Storey,  80  111.  127. 

The  instruction  on  comparative  negligence  is  inaccurate  in 
stating  that  though  the  plaintiff  may  have  been  guilty  of 
*'  some  "  negligence,  which  is  comprehensive  enough  to  embrace 
gross,  ordinary  and  slight  negligence,  yet  he  mi^ht  recover  if 
defendant's  negligence  was  gross  and  his  slight.  If  that 
"some"  Pcjgligence  of  plaintiff  was  ^' gross"  or  "ordinary," it 
was  error  to  submit  the  proposition  in  that  form  to  the  jury. 
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C,  B.  &  Q.  R.  R  Co.  V.  Johnson,  103  111.  512 ;  C,  B.  &  Q. 
R  R  Co.  V.  Dougherty,  12  111.  App.  181 ;  U.  R  &  T.  Co. 
V.  Kallaher,  12  111.  App.  400. 

"When  danger  is  actually  known  or  apparent  to  ordinary 
observation,  or  reasonably  to  be  .apprehended,  proof  of  posi- 
tive or  special  care  must  be  made  to  warrant  a  recovery."    C, 

B.  ife  Q.  R  R  Co.  v.  Olson,  J  2  HI.  App.  255  ;  N.  P.  R  R  Co. 
V.  Heileman,  49  Pa.  St  60  ;  P.  R  Co.  v.  Beale,  73  Pa.  St. 
504. 

"  On  approaching  a  railroad  a  traveler  must  use  his  eyes 
and  ears,  and  must  avoid  danger,  if  he  can,  notwithstanding 
the  negligence  of  the  company."  Henze  v.  St.  L.,  K.  C.  & 
N.  R  R  Co.,  71  Mo.  636;  Purl  v.  St  L.,  K.  C.  &  N.  R  R 
Co.,  72  Mo.  168;  Pa.  Co.  v.  Rudel,  100  111.  6J3;  C.  &  N.  W. 
R  R  Co;  V.  Hatch,  79  III.  137. 

Neglect  to  sound  a  whistle  or  ring  a  bell  is  not  such  neglect 
as  will  authorize  a  recovery  of  itself;  but  it  must  be  shown 
by  the  evidence  that  the  injury  was  the  result  of  such  negli- 
gence. I.  &  St  L.  R  R  Co.  V.  Blackman,  63  111.  117;  C,  B. 
&  Q.  R  R  Co.  V.  Yan  Patten,  64  III.  510;  I.  C.  R  R  Co.  v. 
Benton,  69  111.  74;  C,  B.  &  Q.  R  R  Co.  v.  Notzki,  6^  111.  455; 

C,  B.  &  Q.  R  R  Co.  V.  Danierell,  81  111.  450. 

The  conclusion  from  all  the  cases  is,  that  if  one  goes  upon  a 
track  without  taking  the  necessary  precautions  to  ascertain 
whether  there  is  an  approaching  train  or  not,  lie  is  guilty  of 
gross  negligence,  and  he  cim  not  recover.  N.  P.  R  R  Co.  v. 
Heileman,  49  Pa.  St  60-64;  P.  R  Co.  v.  Beale,  73  Pa.  St. 
504.  See,  also,  C,  B.  &  Q.  R  R  Co.  v.  Olson,  12  111.  Apj^ 
255;  C,  B.  &  Q.  R  R  Co.  v.  Dougherty,  12  111.  App.  181;  U. 
R  &  T.  Co.  V.  Kallaher,  12  111.  App.  400. 

Messrs.  W.  H.  Bbnnbtt  and  Dill  &  Sohaefkr,  for  appellee. 

The  witnesses  were  properly  permitted  to  testify  that  if  a 
bell  had  been  rung  they  would  have  heard  it.  P.,  P.  &  J.  R 
R  Co.  V.  Stiltman,  88  111.  529. 

In  addition  to  this,  there  were  seven  witnesses  who  were 
present  and  saw  the  collision,  and  swear  positively  that  no  bell 
was  rung  nor  whistle  blown. 
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The  instruction  on  comparative  negligence  is  an  exact  and 
literal  copy  of  the  instruction  in  the  case  of  City  of  Chicago 
V.  Stearns,  105  III.  554,  which  is  expressly  approved  by  the 
court.     See,  also,  C.  &  A.  R.  R.  Co.  v.  Johnson,  1 16  III.  206. 

The  refused  instructions  contain  no  principle  of  law  appli- 
cable to  the  case  that  had  not  already  been  given  over  and  over 
again. 

It  is  not  error  to  refuse  instructk)ns  which  in  sub.^tance  have 
already  been  given.  Ilessing  v.  McCloskey,  37  111.  341; 
Wood  v.  Clark,  21  III.  App.  464;  Smith  v.  Taggert,  21  111. 
App.  53S;  Stephenson  v.  Morrissey,  22111.  Appa  258. 

The  question  of  negligence  and  comparative  negligence  is 
one  of  fact  for  the  jury,  and  the  finding  will  not  be  disturbed 
except  in  a  clear  case.  Ila worth  v.  G.  W,  R.  R.  Co.,  39  III. 
346;  Ilillmer  v,  R.,  R.  I.  &  St.  L.  R.  R.  Co.,  72  111.  235;  Gillis 
V.  I.  C.  R.  R.  Co.,  6S  III.  317;  Schmidt  v.  C.  &  N.  W.  R.  R. 
Co.,  83  III.  405;  Iletheringtou  v.  I.  C.  R.  R.  Co.,  83  111.  510; 
O'Connor  v.  T.,  W.  &  W.  Ry.  Co.,  77  111.  391;  Lee  v.  C,  B. 
&  Q.  R.  R.  Co.,  87  111.  454. 

The  place  where  appellee  was  hurt  was  a  highway  crossing. 
It  was  not  only  dedicated  as  a  highway,  but  it  had  been  used 
and  treated  as  such  for  more  than  ten  vearsat  the  time  of  this 
injury.  Mclntyre  v.  Storey,  80  111.  127.  It  was  a  numerously 
traveled  crossing,  the  most  numerous  (except  one)  in  the 
county.  It  was  known  to  the  public  as  a  highway,  and  treated 
by  the  railroads  as  such.  They  rang  the  bells  and  whistled 
when  approaching  it. 

Wilkin,  J.  This  was  an  action  on  the  case  brought  by 
plaintiff  below  to  recover  for  a  personal  injury,  and  damages 
sustained  by  injury  done  to  his  horse  and  wagon  through  the 
alleged  negligence  of  appellant's  engineer  and  fireman  in 
failing  to  ring  a  bell  or  sound  a  whistle  at  a  public  road  cross- 
ing as  required  by  statute. 

The  injury  occurred  at  the  national  stock  yards  at  East  St. 
Louis  on  a  road  called  "Avenue  F."  Appellee  was  driving 
north  and  about  to  cross  the  railroad  track  when  a  locomotive 
of  appellant  struck  his  horse  and  wagon,  killing  the  horse  and 
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destro3'iii<T  the  wagon,  and  also  severely  injuring  him.  On 
the  west  side  of  the  avenue,  south  of  the  railroad  track  and 
in  the  angle  formed  by  the  two,  was  a  building  near  to 
bc»th  the  avenue  and  the  track,  and  so  obstructing  the  view, 
that  neither  appellee  nor  the  engineer  on  the  locomotive 
could  see  the  other,  nor  could  appellee  see  the  locomotive 
until  very  near  the  crossing,  and  it  is  clear  from  all  the 
proof  that  neither  did  see  the  other  until  about  the  moment 
of  the  collision.  Three  trials  have  been  had  in  the  Cir- 
cuit Court,  each  resulting  in  a  verdict  for  appellee,  and  the 
case  is  before  us  on  a  second  appeal  by  defendant  below.  At 
onr  August  term,  1885,  we  reversed  a  judgment  of  the  Circuit 
Court  for  eiTors  in  instructions.  The  evidence  then  before  us 
and  that  in  the  present  bill  of  exceptions  is  substantially  the 
same,  and  the  error  now  urged  as  ground  for  reversal,  going 
to  the  substantial  merits  of  the  case,  were  also  urged  and  con- 
sidered on  the  former  hearing.  Our  opinion  then  jSled  is 
reported  in  17  III.  App.  355.  Having  now  decided  to  affirm 
the  judgment,  it  would  be  unprofitable  to  do  more  than 
briefly  state  our  reasons  for  so  doing. 

Witnesses  having  testified  that  they  were  near  the  crossing 
at  the  tim3  of  the  accident,  stated  that  they  heard  no  bell  or 
whistle.  Tiiey  were  then  allowed  to  answer,  over  objections 
by  appellant,  th3  question,  "state  if  you  could  have  heard  one 
if  it  hud  sounded?" 

Whether  the  ruling  of  the  learned  Judge  presiding  at  the 
trial,  as  to  the  competency  of  the  question,  conformed  to  the 
better  rule  or  not,  we  think  it  is  sustained  by  the  decision  of 
onr  Supreme  Court  in  Pennsylvania  Co.  v.  Boylan,  104:  III. 
595,  and  there  was  no  error  in  overruling  the  objection. 

In  the  bill  of  exceptions  this  statement  appears:  "James  M. 
Dill,  attorney  for  the  plain tiSE,  in  the  closing  argument  to  the 
jury,  referred  to  the  former  verdicts  of  $875  and  $-1,000,  to 
which  counsel  for  the  defendant  objected."  What  ruling,  if 
any,  the  court  made  upon  the  objection  does  not  appear.  Appel- 
lant asked  the  court  to  instruct  the  jury  that  the  comments  of 
counsel  in  the  closing  argument,  wherein  he  referred  to  former 
verdicts,  were  improper  and  should  not  be  considered  by  the 
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jury,  aDd  that  the  jury  should  not,  in  any  respect,  be  influenced 
by  what  former  verdicts  may  have  been,  which  was  refused. 
It  is  now  earnestly  insisted  that  there  was  such  misconduct  on 
the  part  of  counsel  in  commenting  on  former  verdicts  ren- 
dered in  the  case  as  to  greatly  prejudice  its  rights,  and  that 
such  conduct  taken  in  connection  with  the  refusal  of  the  court 
to  instruct  the  jury  as  asked  with  reference  thereto,  should  be 
held  such  error  as  to  reverse  the  judgment.  There  is  nothing 
whatever  in  the  bill  of  exceptions  to  indicate  the  connection  iu 
which  the  former  verdicts  were  mentioned,  nor  from  which  we 
can  determine  the  objector  motive  with  which  the  reference  was 
made.  All  that  counsel  is  shown  to  have  said  may  have  been 
perfectly  proper  and  said  in  such  connection  as  to  render  it 
harmless  to  appellant;  it  might,  on  the  contrary,  have  been 
highly  improper,  and  if  said  in  such  connection  and  with  the 
purpose  of  influencing  the  jury  to  render  a  similar  verdict  to 
those  referred  to,  it  was  improper,  and  the  instruction  asked 
should  have  been  given.  With  the  information  furnished  us 
by  the  record,  we  can  not  say  that  the  Judge,  who  heard  all 
that  was  said  in  the  argument  on  both  sides,  knew  what  elicited 
the  comments,  etc.,  erred  in  holding  the  reference  not  im- 
proper as  we  must  presume  he  did  in  refusing  to  give  the 
instruction.  p 

But  three  instructions  were  given  on  behalf  of  plaintiflf 
below,  and  they  are  each  criticised  by  counsel  for  appellant  as 
tending  to  mislead  the  jury.  We  find  no  substantial  error  in 
either  of  them,  and  while,  perhaps,  more  apt  language  might 
have  been  used  to  express  the  legal  propositions  announced 
by  them,  we  can  not  believe  that,  taken  in  connection  with  the 
voluminous  and  liberal  instructions  given  on  behalf  of  appel- 
lant, the  jury  could  have  been  misled  as  to  the  law  of  the  case. 

It  is  also  urged  that  certain  refused  instructions,  other  than 
the  one  previously  referred  to,  siiould  have  been  given,  as 
asked  by  appellant.  As  already  stated,  the  court  did  fully 
instruct  the  jury  on  every  theory  of  appellant's  defense,  and, 
as  we  think,  construed  the  law  most  liberally  in  its  favor. 

The  rules  of  law  applicable  to  the  case,  correctly  stated  in 
the  refused  instructions,  were  announced  to  the  jury  in  those 
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given,  aad    we   think   tlie   refusal   of  those  so   mirked  was 
proper. 

The  position  that  "Avenue  F"  is  not  a  public  highway 
within  the  meaning  of  the  statute  requiring  signals,  is  not 
tenable  under  the  evidence  of  the  case.  It  is  shown  to  have 
been  open  to  and  used  by  the  public  as  a  road  for  more  than 
ten  years.  It  was  one  of  the  most  public  roads  in  the  County 
of  St.  (piair,  so  far  as  it  could  become  so  by  general  use  and 
recognition. 

Appellant's  employes,  as  well  as  those  of  all  other  railroad 
corporations  using  the  various  tracks  in  the  stock  yards,  treated 
it  as  a  public  highway,  and,  as  they  swear,  habitually  gave  the 
signals.  It  could  not  have  been  the  intention  of  the  Legisla- 
ture that  Sec.  68,  Chap.  114:,  E.  S.,  requiring  signals  at  public 
highways  should  only  apply  to  roads  defined  to  be  public  high- 
ways in  the  first  section  of  the  chapter  on  roads  and  bridges. 
We  think  the  jury  was  fully  justified  by  the  proofs,  under  the 
instructions  of  the  court,  in  iinding  that  the  place  of  the  injury 
was  on  a  public  highway,  as  alleged  in  the  declaration,  and  a 
failure  to  give  the  required  signal,  statutory  negligence. 

The  questions  of  fact,  as  to  whether  or  not  appellant  was 
guilty  of  negligence,  and  appellee  in  the  exercise  of  due  caie 
at  the  time  of  the  injury,  or  on  the  doctrine  of  comparative 
negligence,  whether  or  not  appellant  was  guilty  of  gross  and 
appellee  only  of  slight  negligence,  seem  to  have  been  fairly 
submitted  to  the  jury. 

We  can  not  say  that  the  finding  on  those  questions  in  favor 
of  appellee  is  so  far  unsupported  by  the  evidence  as  to  make  it 
our  duty  to  set  it  aside  by  a  reversal  of  the  judgment.  The 
fact  that  repeated  trials  of  the  case  have  already  been  had 
with  like  results  can  not  be  ignored  in  this  decision,  and  on 
the  whole  record,  as  it  now  appears,  we  are  of  the  opinion  that 
the  judgment  should  be  afiii-med. 

Judgment  affirmed. 

TolXXIT  m 
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Chicago  &  x\lton  Railroad  Company 
Sebastian  Fietsam,  Administrator. 

Railroads — Action  for  Damages  for  Causing  a  Death — Incompetent 
Testimony — Ruling  Out — Time  of — Offer  of  Evidence  after  it  has  been 
held  Incompetent  by  this  Court — Instructions — Comparative  Negligence — 
Fellow- Servants — Practice. 

In  an  action  against  a  railroad  company  to  recover  damans  for  causing 
tbe  death  of  the  plaintiff's  intestate,  it  is  held:  That  the  defendant  can 
not  object  to  the  admission  of  incompetent  testimony  called  out  by  its  own 
cross-examination  of  a  witness  for  the  plaintiff;  that  an  objectionable  answer 
could  not  have  any  greater  weight  with  the  jury  because  not  ruled  out  unti . 
a  later  stage  of  the  trial ;  that  plaintiff's  counsel  did  not  exceed  the  limits  of 
strict  professional  conduct  in  again  offering  evidence  deemed  competent  by 
him,  although  declared  incompetent  by  this  court  on  a  former  appeal;  that 
it  is  not  indispensable  to  a  right  of  recovery  that  the  question  of  compara- 
tive negligence  be  submitted  to  the  jury  by  the  plaintiff;  that  in  a  proper 
Ciiae  either  party  may  a<?k  the  court  to  submit  said  question;  that  there  was 
no  error  in  giving  and  modifj'ing  instructions;  that,  if  the  defendant  de- 
sired to  raise  the  questions  whether  the  plaintiff's  intestate  and  the  servants 
of  iipppllant  were  fellow-servants,  and  whether  the  deceased  came  to  his 
death  through  one  of  the  ordinary  perils  of  his  service,  it  should  have  sub- 
mitted them  to  the  jury  by  proper  instructions;  and  that  they  can  not  be 
raised  here  for  the  first  time. 

[Opinion  filed  September  10,  1887. J 

Appeal  from  tlie  City  Court  of  East  St.  Louis;  the  Hoa 
B.  H.  Canby,  Judge,  presiding. 

Messrp.  Luke  II.  Hite  and  Brown  &  Kirbt,  for  appellant 
The  accident  was  the  result  of  the  gross  negligence  of 
engineer  Guess  and  his  comrades,  and  no  recovery  can  be  had. 
Even  if  appellant's  servants  were  negligent,  "  it  was  the  duty 
of  Guess  to  so  drive  the  engine  as  not  to  imperil  his  own 
safety,"  and  if  he  drove  the  engine  at  a  negh'gent  rate  ol 
speed,  or  in  other  respects  negligently,  which  materially  con- 
tributed to  the  injury,  he  could  not  recover.  I.  C.  R.  R.  Co. 
V.  Patterson,  69  111.  650. 
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It  IS  gross  negligence  to  operate  a  locomotive  engine  after 
dark  without  a  head-light.    Burling  v.  I.  0.  R.  E.  Co.,  85  111.  18. 

Since  Guess  disobeyed  the  rules  of  the  company  and  was 
not  in  the  exercise  of  ordinary  care,  he  could  not  recover.  C, 
B.  &  Q.  R.  R  Co.  V.  Lee,  68  111.  576. 

It  is  indispensable  to  the  right  of  recovery  that  Guess  should 
have  exercised  ordinary  care.  I.  C.  R.  R.  Co.  v.  Hethering- 
ton,  83  Bl.  510. 

In  cases  where  danger  is  to  be  reasonably  apprehended, 
proof  of  positive  or  special  care  must  be  made  to  warrant  a 
recovery.     C,  B.  &  Q.  R.  R.  Co.  v.  Olson,  12  111.  App.  245. 

These  faults,  both  of  omission  and  commission,  on  the  part 
of  Guess,  materially  contributed  to  the  injury,  and  in  such 
case  there  can  be  no  recovery.  Abend  v.  T.  H.  &  I.  R.  R. 
Co.,  Ill  Bl.  202. 

Mr.  M.  MiLLABD,  for  appellee. 

The  negligence  of  defendant's  servants  was  wanton.  The 
act  of  leaving  a  switch  open  in  the  night  time  and  going 
beyond  signaling  distance,  by  a  lot  of  employes  who  were 
using  another  company's  track,  can  only  be  regarded  as  sheer 
recklessness. 

There  is  a  natural  presumption  that  every  one  will  act  with 
due  care,  and  that  negligence  can  not  be  imputed  to  a  person 
because  he  does  not  anticipate  the  contrary  and  provide  against 
the  consequences.  Thompson  on  Neg.,  p.  1172;  Ernst  v.  Hud. 
R.  R.  Co.,  35  K  Y.  9;  Newton  v.  N.  Y.,  etc.,  R.  R.  Co.,  29  N. 
Y.  383;  Cleveland,  etc.,  R.  R.  Co.  v.  Terry,  8  Ohio  St.  570; 
Reeves  v.  Del.,  etc.,  R.  R.  Co.,  30  Pa.  St.  459;  Kellog  v.  Chi- 
cago,  etc.,  R.  R.  Co.,  26  Wis.  223;  Darmour  v.  Lyons,  44  Iowa, 
276;  Fi-ahn  v.  Sears,  12  Cal.  556;  Moulton  v.  Aldrich,  28  Kan. 
300;  Langan  v.  St  Louis,  etc.,  R.  R.  Co.,  72  Mo.  392. 

PiLLSBUBT,  J.  This  case  was  before  us  at  a  former  term  of 
this  court,  when  a  judgment  in  favor  of  the  appellee  was 
reversed  for  the  action  of  the  court  below  in  admitting  evi- 
dence deemed  by  this  court  to  be  inadmissible  to  establish  the 
fact  alleged  that  the  servants  of  appellant  committed  the  act 
that  caused  the  death  of  appellee's  intestate. 
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U|)on  a  new  trial  in  the  lower  court  the  appellee  a«;ain 
recovered  and  the  defendant  below  again  brings  the  case  here 
for  review  upon  appeal.  The  principal  facts  claimed  to  exist 
are  stated  in  our  former  opinion  reported  in  19  111.  App.  55, 
and  it  is  not  necessary  to  again  repeat  them. 

We  will  briefly  notice  the  points  made  by  counsel  for 
appellant,  upon  which  they  base  their  conclusion  that  the  judg- 
ment should  again  be  reversed.'  It  is  first  objected  that  the 
court  erred  in  admitting  improper  evidence. 

From  the  record  it  appears  that  one  Bailey,  while  testifying 
for  the  plaintiflF,  expressed  his  conclusion,  not,  however,  asked 
for  by  the  appellee,  that  an  engine  and  crew  of  the  appellant 
went  into  the  stock  yards  switch  for  stock  and  intimated  that 
they  left  the  switch  open,  or  left  it  wrong. 

Upon  cross-examination  counsel  for  appellant  asked  him 
how  he  knew  it  was  wrong,  when  the  witness  answered, 
"  because  they  told  me  so,"  and  therefore  the  court  was  asked 
to  exclude  the  answer,  which  the  court  refused  to  do  at  the 
time,  but  subsequently  did  withdraw  it  from  the  consideration 
of  the  jury. 

The  appellee  can  not  be  held  to  be  prejudiced  by  the  action 
of  counsel  in  thus  asking  the  witness  to  disclose  the  source  of 
his  knowledge  or  information  concerning  the  condition  of  the 
switch,  and  such  answer  could  not  have  any  greater  weight 
with  the  jury  because  it  was  not  ruled  out  by  the  court  until 
at  a  later  stage  of  trial.  The  court  directed  the  jury  to  dis- 
regard it,  and  that  was  all  he  could  do.  We  can  not  hold  that 
a  defendant  can  call  out  incompetent  testimony  from  a  witness 
favorable  to  a  plaintiflf.  and  then  have  a  judgment  reversed, 
when  the  court  excludes  it  because  it  may,  perchance,  have 
influenced  the  jury  in  their  finding.  To  do  so  would  give  a 
party  an  opportunity  to  demand  a  reversal  for  his  own  action 
in  eliciting  testimony  which  might  prejudice  his  own  cause. 

It  is  next  insisted  that  counsel  for  appellee  made  improper 
remarks  in  the  presence  of  the  jury. 

This  objection  is  based  upon  the  fact  that  counsel  offered  to 
prove  what  Snell,  the  engineer,  said  about  the  switch  being 
left  open  by  his  crew,  testimony  held  by  this  court  to  be  incom- 
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petent  in  its  former  decision.  It  must  be  remembered  that 
this  court  is  not  the  conrt  of  last  resort,  and  when  it  reverses 
a  judgment  and  remands  the  cause  for  a  new  trial,  no  appeal 
lies  to  the  Supreme  Court  on  behalf  of  appellee  to  correct  any 
error  of  this  court.  Therefore,  upon  a  new  trial  in  the  conrt 
below,  the  appellee  in  the  cause  in  this  court,  if  he  desires  to 
insist  that  error  was  committed  by  this  court,  must  lay  the 
proper  foundation  for  assigning  error  in  the  Supreme  Court 
upon  the  action  of  the  Circuit  Court  in  following  our  decision 
and  opinion.  This  was  all  that  was  done  in  this 'case,  and  the 
court  below,  out  of  abundant  caution,  while  sustaining  the  objec- 
tion to  the  offered  proof,  told  the  jury  that  the}^  must  not  con- 
sider any  statements  of  counsel  of  what  was  offered  to  be 
proved,  but  must  be  governed  by  the  testimony  of  witnesses 
alone. 

Under  the  circumstances  of  this  case,  we  do  not  think  that 
counsel  exceeded  the  limits  of  strictly  professional  conduct  in 
the  assertion  of  the  rights  of  his  client  to  offer  evidence 
deemed  to  be  competent  by  him. 

The  third  and  fourth  objections  urged  question  the  action 
of  the  court  in  giving  the  instruction  asked  by  appellee  and 
in  modifying  the  fifth  asked  by  appellant,  and  may  be  consid- 
ered together. 

Appellee's  instruction  was  as  follows :  "  The  jury  are  in- 
structed, that  if  they  believe  from  the  evidence  that  Levi 
Guess  was  killed  in  the  manner  stated  in  the  declaration, 
through  the  fault  of  the  defendant's  employes  in  negligently 
leaving  the  switch  open,  and  was  exercising  due  care  himself 
at  the  time,  or  if  the  jury  believe  from  the  testimony  that  the 
said  Levi  Guess  was  guilty  of  slight  negligence  contributing  to 
liis  death,  and  that  the  employes  of  the  defendant  were  guilty 
of  gross  negligence  contributing  to  the  death  of  the  said  Levi 
Guess,  but  that  the  negligence  of  the  said  Guess  was  slight  and 
that  of  the  defendant's  employes  was  gross,  when  compared 
with  each  other,  the  plaintiff  is  entitled  to  recover,  and  the 
verdict  should  be  accordingly." 

The  fii-st  objection  to  this  instruction  is  that  it  presents  on^y 
a  partial  view  of  the  case,  as  the  appellant  insists  that  Guess 
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came  to  liis  death  through  one  of  the  ordinary  perils  of  his 
service,  and  in  not  snbmittiug  whether  Gaess  and  the  servants 
of  appellant  were  fellow-servants.  It  is  to  be  noticed  that 
Guess  was  not  an  employe  of  the  appellant,  neither  is  the 
action  against  his  master. 

The  appellant,  prima  facie^  was  a  stranger  to  him,  and  if 
^  the  appellant  desired  to  raise  the  question  suggested,  it  would 
Beem  that  it  should  have  submitted  them  to  the  consideration 
of  the  jury  by  proper  instructions  asked  on  its  own  behalf. 
No  such  course  was  pursued,  but  on  the  contrary,  as  appears 
from  the  record,  the  appellant  was  content  to  rest  its  defense 
upon  the  ground  alone  that  Guess  was  guilty  of  such  contrib- 
utory negligence  as  to  defeat  the  action.  Again,  it  is  said  that 
the  instruction  assumes  that  the  servants  of  the  appellant 
negligently  left  the  switch  open.  Wo  do  not  so  read  the  in- 
struction. 

The  jury  are  required  to  find  from  the  evidence  that  Guess 
was  killed  in  the  manner  charged  through  the  fault  of  de- 
fendant's employes  in  negligently  leaving  the  switch  open 
while  he  was  in  the  exercise  of  due  care  at  the  time.  The  in- 
struction leaves  the  jury  free  to  find  what  the  fact  was. 

It  is  also  objected  to  the  instruction  that  it  allows  the  jury, 
in  applying  the  doctrine  of  com  larative  negligence  to  the 
ca-^e,  to  find  for  the  plaintiflE,  even  if  Guess  was  not  in  the  ex- 
ercise of  ordinary  care  for  his  own  safety  at  the  time.  This 
same  objection  is  made  to  the  modification  of  defendant's 
fifth  instruction,  in  that  it  is  made  to  conform  to  the  principle 
of  plaintiflf's  instruction  in  submitting  the  question  of  com- 
parative negligence  to  the  jury.  Even  if  true,  as  suggested  by 
counsel  for  appellant  in  argument,  that  it  is  much  easier  to  crit- 
icise an  instruction  attempting  to  inform  the  jury  what  com- 
parative negligence  is,  and  in  what  state  of  the  case  the  jury 
may  apply  it,  than  to  draft  one  correctly  embodying  the  doc- 
trine, it  must  be  admitted  that  since  Jacobs'  case  in  20  111. 
478,  it  has  had  a  place  in  our  jurisprudence,  and  is  to-day  a 
])rinciple  which  is  applied  by  the  courts  in  determining  the 
right  of  a  plaintiff  to  recover  for  injuries  caused  by  the  negli- 
gence of  a  defendant,  when  the  defendant  insists  upon  and  has 
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given  evidence  tending  to  prove  that  the  negligence  of  the 
plaintiff  also  contributed  to  produce  such  injury. 

Whatever  may  have  been  the  apparent  holding  in  former 
cases  as  to  the  necessity  of  instructing  the  jury  upon  this  ques- 
tion, the  rule  as  now  held,  appears  to  be  that  it  is  not  indis- 
]xsnsable  to  a  right  of  recovery  that  the  question  of  compara- 
tive negligence  be  submitted  to  the  jury  by  the  plaintiff,  but, 
if  tlie  circumstances  of  the  case  are  such  that  the  doctrine  can 
be  applied  to  the  case,  either  party  may  ask  the  court  to  in* 
form  the  jury  as  to  the  rule  and  in  what  state  of  the  evidence 
they  may  consider  it  in  determining  the  right  of  the  parties. 
Calumet  Iron  <fc*  Steel  Co.  v.  Martin,  115  LI.  358;  0.  &  E.  I. 
R  R  Co.  V.  O'Connor,  119  111.  580. 

From  these  decisions  it  will  be  seen  that  a  plaintiff  may,  if 
he  desire,  rely  upon  the  doctrine  of  contributory  negligence  as 
applied  in  the  courts  of  England  and  in  most  of  the  States  of 
the  Union;  that  is,  that  if  the  plaintiff  has  exercised  ordinary 
caro  for  his  own  safety,  and  the  defendant  has  been  guilty  of 
negligence  which  primarily  resulted  in  the  injury  to  the 
plaintiff,  he  may  recover,  but  if  the  evidence  is  such  that 
it  leads  to  the  conclusion  that  the  plaintiff  was  also  somewhat 
negligent,  then,  if  he  desires,  he  may  have  the  jury  pass 
upon  the  degree  of  the  negligence  of  thie  respective  parties, 
and  if  they  lind  that  both  ])arties  have  been  negligent,  then 
they  are  further  told  that  they  are  to  compare  the  negligence 
of  the  plaintiff  witli  that  of  tiie  defendant,  and  if,  upon  a  full 
and  fair  consideration  of  all  the  evidence  in  the  case,  they  find 
that  the  negligence  of  the  plaintiff  was  but  slight,  and  tiiat  of 
the  defendant  was  gross,  upon  such  comparison  being  made, 
then  the  plaintiff  is  not  debarred  from  maintaining  his  action. 

It  is  thus  sefen  that  two  conditions  may  exist  where  negli- 
gence of  the  defendant  is  the  basis  of  the  action,  either  one 
of  which,  if  found  to  be  a  fact  by  the  jury,  will  support  the 
action  of  the  plaintiff. 

These  conditions  are:  First,  when  the  plaintiff  has  exercised 
the  degree  of  care  required — in  this  case  ordinaiy  care — and 
the  defendant  has  been  negligent,  which  negligence  has  been 
the  proximate  cause  of  the  injury  without  regard  to  the  degree 
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of  negligence;  and  second,  where  both  plaintiff  and  defendant 
have  been  guilty  of  negligence  contributing  to  the  injury,  yet 
the  negligence  of  the  plaintiff  has  been  but  slight,  and  that  of 
the  defendant  gross,  when  compared  with  each  other. 

Now  tlie  plaintiff  below,  recognizing  the  fact  that  the 
defendant  had  proven  certain  facts  from  which  the  jury 
might  perhaps  find  that  Guess  was  not  entirely  free  from  neg- 
ligence, asked  tlie  court  to  instruct  the  jury,  in  case  they  did 
so  find,  to  puss  upon  the  question  of  the  relative  degrees  of 
negligence  of  the  parties  if  both  were  negligent. 

In  other  words,  both  of  the  conditions  that  we  have  already 
stated  were  submitted  to  the  jury  for  their  consideration 
with  a  view  to  Jiave  them  ascertain  from  the  evidence,  whether 
the  plaintiff  had  brought  himself  within  either  of  them,  so  as 
to  justify  a  verdict  for  him.  We  fail  to  find  such  error  in 
submitting  the  case  upon  this  point  as  calls  for  our  interference. 

The  jury  could  not  have  understood  from  the  manner  the 
court  submitted  the  question  to  tiiem,  tliat  the  plaintiff  could 
recover  if  Guess  had  failed  to  exercise  ordinary  ciire  to  pro- 
tect himself,  for,  as  we  have  said,  the  defendant  made  its  de- 
fense substantially  to  rest  upon  the  ground  of  his  failure  in 
this  respect,  and  at  its  request  the  court  stated  to  the  jury  in 
the  second,  third,  fifth,  sixth  and  tenth  instructions  given  for 
appellant,  the  effect  of  the  negligence  of  Guess  upon  the  right 
of  recovery  in  the  cause,  and  in  such  clear,  pointed  and  positive 
terms  that  appellant  can  have  no  cause  for  complaint  tl>at  the 
court,  on  behalf  of  the  plaintiff,  allowed  the  jury  to  pass  upon 
the  question  of  the  comparative  negligence  of  the  parties. 

Indeed,  the  negligence  of  Guess  was  made  such  a  prominent 
factor  in  the  case  by  appellant,  both  in  the  evidence  and  the 
instructions  asked  and  given,  that  it  is  difficult  to  understand 
how  the  ingenuity  of  counsel  could  have  presented  it  in  any 
stronger  light  for  the  considei'ation  of  the  jury. 

They  were  told  that  if  Guess  failed  to  exercise  "ordinary 
care,"  or  was  guilty  of  more  than  slight  negligence,  or  was 
guilty  of  gross  negligence,  or  failed  to  obey  the  rules  of 
his  own  master  in  approaching  the  crossing,  and  that  obedience 
to  them  would  have  prevented  the  injury,  or,  if  he  could  have 
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prevented  the  injury  by  ordinary  care  upon  liis  own  part  and 
failed  to  exercise  it,  in  either  case  the  verdict  should  be  for 
the  defendant.  What  more  upon  this  point  could  the  defend- 
ant below  ask  or  expect  at  tlie  hands  of  the  court? 

It  is  urged  that  the  verdict  is  against  the  evidence,  and  for 
this  reason  a  new  trial  should  have  been  granted. 

It  was  not  seriously  contended  on  the  trial  below,  and  is  not 
in  this  court,  but  that  the  jury  was  justified  in  finding  from 
the  evidenre  that  the  servants  of  the  appellant  failed  to  con- 
nect the  switch  with  the  main  line  after  passing  upon  the 
stock  yards  ti^ack  with  their  train. 

The  jury  undoubtedly  came  to  the  conclusion  that  leaving 
a  switch  disconnected  from  the  main  track  upon  which  trains 
of  another  company  are  liable  to  pass  at  any  time,  may  well  be 
denominated  gross  negligence,  if  not  to  be  characterized  as 
criminal  in  the  one  guilty  of  the  act.     Such  act  is  so  terrible  in 
itSiConsequences  to  life,  limb  and  property  that  courts  and  juries 
cannot  beexi)ected  to  look  upon  it  with  any  degree  of  toleration, 
or  to  be  very  alert  or  anxious  to  find  some  plausible  excuse  for 
its  commission.     It  would  be  extremely  difficult,  if  not  impos- 
sible, to  conceive  a  state  of  case  that  would  excuse  or  palliate 
the  act.     The  appellant,  indeed,  does  not  attempt  such  a  task  in 
this  court,  but  as  we  have  seen,  relies  upon  the  contributory 
negligence  of  Guess  to  defeat  the  action.     This  question  was 
passed  upon  by  the  jury  and,  we  think,  they  were  justified  in 
finding  that  the  negligence  of  Guess,  admitting  that  he  was 
negligent,  was  but  slight  compared  with  that  of  the  servants 
of  appellant.     Even  if  he  was  negligent,  the  act  of  appellant's 
servants  was  so  extremely  so  as  to  make  a  most  fitting  case 
for  the  apj)lication  of  the  doctrine  of  comparative  negligeuce. 
Under  the  instructions,  also,  they  must  have  found  that  even 
if  Guess  had  obeyed  the  rules  of  his  master  in  all  respects, 
and  otherwise  had  exercised  ordinary  care,  the  injury  would 
not  liave  been  prevented  thereby,  and  we  are  not  disposed  to 
hold  that  such  conclusion  does  not  find  support  in  the  evi- 
dence. 

It  is  urged  here  for  the  first  time  that  Guess  was  a  fellow- 
servant  of  the  servants  of  appellee,  and  also  that  he  was  injured 
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by  one  of  the  ordinary  hazards  of  his  employment  Without 
^oing  into  any  extended  discussion  of  the  rules  underlying 
these  propositions,  we  think  they  partake  more  of  questions  of 
fact  than  of  law  and  should  have  been  made  in  the  court  below 
by  proper  instruction,  defining  who  are  fellow-servants  and 
what  are  tlie  ordinary  perils  of  the  business  assumed  by  an 
employe,  and  thus  called  upon  the  jury  to  ascertain  from  the 
proofs  whether  the  facts  of  this  case  brought  the  deceased 
within  the  principle  governing  eidier  of  the  propositions. 
This  was  not  done,  but  appellant  was  content  to  rest  its  entire 
defense  upon  the  ground  repeatedly  stated  herein,  and  having 
done  so,  it  ought  to  be  held  to  have  waived  other  defenses 
that  it  might  have  urged  before  the  court  below. 

The  evidence  of  the  plaintiff  below  considered  by  itself, 
would  not  justify  the  inference  that  Guess  was  injured  either 
by  the  negligence  of  a  fellow-servant  or  from  one  of  the  ordi- 
nary perils  of  his  business,  as  the  action  is  not  against  liis  own 
master  but  another  company,  but  if  the  business  relations  were 
such  as  to  bring  Guess  within  the  defenses  claimed,  or  either 
of  them,  it  devolved  upon  appellant  to  submit  the  facts  to  the 
jury  under  proper  instructions  for  their  guidance.  C,  B.  & 
Q.  K.  R.  Co.  V.  Bell,  112  111.  360. 

It  may  be  said,  however,  that  it  is  not  made  to  appear  that 
Guess  and  the  servants  of  appellant  were  within  the  rule  stated 
in  North  Chicago  Rolling  Mill  Co.  v.  Julmson,  114:  111.  57, 
that  recjuires  that  the  servants  of  the  same  master,  to  be  co- 
em  ])1o  yes,  so  as  to  exempt  the  master  from  liability  on  ac- 
count of  injuries  sustained  by  one  resulting  from  the  negli- 
gence of  the  other,  shall  be  directly  co-o {derating  with  each 
other  in  a  particular  business — i.  e.,  the  same  line  of  employ- 
ment— or  that  their  usual  duties  shall  bring  them  into  habitual 
association,  so  that  each  may  exercise  a  mutual  influence  upon 
the  other,  promotive  of  proper  caution. 

We  find  no  such  error  in  the  record  as  calls  upon  us  to 
again  reverse  the  judgment,  and  it  will  therefore  be  affirmed. 

Judg?nent  affirmed. 
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Cramer  v.  Bode. 


OscAB  Cramer  and  Elizabeth  Cramer 

V. 

William  Bode  and  Frederick  Jobusch. 

Husband  and  Wife — Settlement — Bill  to  Subject  Property  in  Wife* 8 
Name  to  lAen  of  Judgment  against  Husband — Default — Extent  of  Admis- 
sion— Defects  in  Bill — Transcript  qf  Justice's  Judgment  Filed  in  Circuit 
Court — Requisites, 

1.  The  default  of  a  defendant  in  a  bill  in  equity  is  an  admission  of  facts 
alleged  in  the  bill,  but  not  of  the  pleader's  conclusions  from  such  facts. 

2.  A  settlement  of  property  by  a  husband  upon  his  wife,  when  he  is  sol- 
vent and  the  settlement  reasonable,  can  not  be  attacked  by  subsequent  cred- 
itors, unless  such  settlement  was  made  with  a  view  to  future  fraudulent 
indebtedness. 

3.  To  entitle  a  party  to  a  transcript  from  a  Justice  to  file  in  the  Circuit 
Court  to  obtain  a  lien  upon  the  realty  of  the  judgrraenfc  debtor,  execution 
must  be  first  issued  by  the  Justice  within  one  year  from  the  rendition  of  the 
judgment,  and  returned  nulla  bona, 

4.  Upon  a  bill  to  subject  certain  real  estate,  standing  in  a  wife's  name, 
to  the  lien  of  a  judgment  against  her  husband,  it  is  held:  That  it  does 
not  appear  from  the  bill  that  the  lien  of  the  judgment  was  perfected  by  tha 
i^ueof  execution  within  a  year  from  its  rendition;  that  the  bill  is  defective 
in  not  showing  what  proceedings  were  had  before  the  Justice  and  certified 
to  the  Circuit  Court;  that  the  averment  of  time  when  the  indebtedness 
accrued,  leaves  it  uncertain  whether  it  was  prior  or  subsequent  to  the  con-, 
veyance  to  the  wife;  and  that  the  decree  is  too  broad  in  setting  aside  the 
conveyance  which  is  valid  as  between  the  parties,  except  as  to  creditors,  if 
any,  who  have  been  hindered  or  delayed  in  the  collection  of  their  claims. 

[Opinion  filed  October  5,  1887.] 

In  error  to  the  Circuit  Court  of  Monroe  County;  the  Hon. 
George  W.  Wall,  Judge,  presiding. 

This  was  a  bill  in  equity  exhibited  in  the  Circuit  Court  of 
Monroe  County  by  defendants  in  error  as  partners,  against  the 
plaintiffs  in  error,  to  subject  certain  real  estate  in  the  name  of 
Elizabeth  Cramer  to  the  lien  of  a  judgment  against  her  hus- 
band, the  said  Oscar. 
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A  decree  pro  confeaao  was  entered  and  this  writ  of  error  is 
prosecuted  to  have  it  reviewed. 

The  bill  avers  that  on  March  16,  1882,  one  Henry  Winter- 
man  sold  the  said  real  estate  to  said  Oscar  for  the  sura  of  $600, 
and  witli  the  intent  to  hinder  and  delay  his  creditors,  the  said 
Oscar  requested  said  Winterraan  to  make  the  deed  to  his  wife, 
the  said  Elizabeth,  and  that  the  deed  was  so  made. 

Concerning  the  accruing  of  the  indebtedness  and  the  re- 
covery of  jr.dgment  thereon,  the  bill  charges  "that  the  said 
Oscar  Crarajr,  long  before  and  afterward,  at  the  time  said 
purchase  of  said  lots  was  made,  opened  an  account  at  the 
store  of  complainants,  of  which  a  balance  remained  due  upon 
linal  settlement,  and  for  which  balance,  before  Charles  Metz- 
ger,  a  Justice  of  the  Peace,  on  the  9th  day  of  April,  1884,  the 
complainants  commenced  suit,  and  on  the  16th  day  of  April, 

1884,  a  judgment  in  favor  of  said  complainants  was  entered  in 
said  cause  for  the  amount  of  $70.25  and  costs  of  suit  against  said 
Oscar  Cramer;  and  your  orators  further  show  unto  your 
lionor  that  on  the  30th  day  of  July,  1885,  at  11:45  o'clock  a. 
M.  of  said  day,  a  transcript  of  the  judgment  and  proceedings 
before  said  Justice  in  said  cause,  was  filed  and  recorded  in  the 
office  of  the  Clerk  of  the  Circuit  Court  of  Monroe  County, 
Illinois,  and  thereby  became  a  judgment  in  the  Circuit  Court 
of  said  county,  and  thenceforth  was,  and  continued  to  be,  a 
lien  against  all  of  the  real  estate  of  said  Oscar  Cramer  in 
said  county;   and  that  afterward,  on  the  30th  day  of  July, 

1885.  the  said  judgment  remaining  in  full  force  and  effect,  and 
the  damages  and  costs  aforesaid  unsatisfied,  your  orators,  for 
the  purpose  of  obtaining  satisfaction  of  the  same,  caused  a 
writ  of  -fieri  facias  lo  be  issued  and  delivered  to  the  Sheriff  of 
the  said  County  of  Monroe  to  serve,  and  out  of  the  goods  and 
chattels,  lands  and  tenements  of  said  Oscar  Cramer,  according 
to  law,  said  Sheriff  was  commanded  to  make  the  sum  of  $70.25i 
with  interests  and  costs,  and  that  he  return  the  same  into  the 
office  of  said  Circuit  Clerk,  together  with  his  indorsement 
thereon,  showing  the  manner  in  which  he  has  served  the 
same." 

Upon  these  allegations  arises  the  question  noticed  in  the 
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opinion  which  renders  any  further  statement  of  the  contents 
of  the  bill  unnecessary. 

The  decree  declares  the  deed  to  said  Elizabeth  to  be  null 
and  void,  that  the  property  is  that  of  said  Oscar  and  subjects 
it  to  sale  upon  the  execution  of  defendants  in  error. 

Mr.  William  Winklbmann,  for  plaintiffs  in  error. 
Mr.  Joseph  W.  Eickbbt,  for  defendants  in  error. 

Pillsb[jrt,  J.  It  may  be  considered  as  settled  law  in  this 
State  that  a  settlement  of  property  by  a  husband  upon  the  wife, 
where  the  husband  is  solvent  and  the  settlement  reasonable 
considering  the  grantor's  circumstances,  can  not  be  attacked  by 
subsequent  creditors  of  the  husband  but  can  be  held  voidable 
by  creditors  only  who  were  such  at  the  time  of  the  convey- 
ance,  unless  it  shall  appear  that  such  settlement  was  made  upon 
the  wife  with  a  view  to  future  fraudulent  indebtedness. 
Moritz  v.  Hoffmann,  35  111.  553;  Wooldridge  v.  Gage,  68  111. 
157;  Patterson  v.  McKinney,  97  111.  41;  Crawford  v.  Logan, 
97  111.  396. 

It  is  equally  true  that  before  a  bill,  like  the  onT3  at  bar,  can 
be  maintained,  the  proof  must  show  that  the  judgment  is  a 
lien  upon  the  land,  and  to  show  this  it  is  indispensable  that 
execution  should  have  been  issued  within  a  year.  Newman 
V.  Willits,  52  111.  98;  Weis  v.  Tiernan,  91  111.  27.  Applying 
these  well  established  principles  to  the  case  at  bar  how  stands 
the  case  ? 

The  defendants  below  by  suffering  a  default  admitted  no 
facts  not  alleged  in  the  bill. 

The  conclusions  of  the  pleader  from  the  facts  stated  were 
not  admitted.  The  averment  of  facts  is  for  the  pleader;  the 
legal  conclusion  arising  from  such  alleged  facts  upon  a  default, 
is  for  the  court 

The  averment  of  time  when  the  indebtedness  accrued  to 
the  complainant  below  is  so  uncertain  that  the  court  could  not 
judicially  know  whether  it  was  prior  or  subsequent  to  the  con- 
veyance from  Winterman  to  Mrs.  Cramer.     It  is  nowhere 
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alleged  that  this  settlement  upon  the  wife  was  unreasonable) 
or  that,  at  that  time,  the  said  Oscar  was  insolvent,  not  retain- 
inct  a  sufficient  amount  of  property  to  pay  all  existing  indebt- 
edness. It  is  alleged  that  at  the  time  of  filing  the  bill  he  was 
insolvent,  but  when  it  is  seen  from  the  bill  that  the  convey- 
ance was  made  to  the  wife  some  two  years  and  four  months 
before  judgment  was  rendered,  the  pleader  should  have  shown 
that  the  debtor  was  insolvent  at  that  time,  or  that  he  was  at 
that  time  indebted  to  the  complainants. 

The  allegation  of  indebtedness  is,  "that  the  said  Oscar 
Cramer,  long  before  and  afterward,  at  the  time  said  purchase 
of  said  lots  was  made,  opened  an  account  at  the  store  of  com- 
plainants, of  which  a  balance  remained  due  upon  final  settle- 
ment, for  which  balance  judgment  was  obtained." 

Now,  whether  this  balance  was  for  that  part  of  the  account 
accruing  before  the  conveyance  or  afterward,  does  not  appear, 
and  taking  the  pleading  most  strongly  against  the  pleader  it  is 
quite  as  clear  that  the  account  was  openod  with  complainants 
at  the  time  of,  or  after  the  conveyance,  as  it  was  before.  If 
at  the  time  or  afterward,  then  the  pleader  should  have  gone 
further  and  shown  by  his  bill  that  this  conveyance  was  given 
to  the  wife  in  contemplation  of  future  indebtedness,  and  for 
the  purpose  of  preventing  the  collection  thereof. 

Upon  the  second  branch  of  the  case  it  is  to  be  noticed  that 
the  judgment  before  the  Justice  of  the  Peace  was  rendered  on 
the  16th  day  of  April,  1881,  and  the  transcript  was  tiled  in 
the  clerk's  office  on  the  30th  day  of  July,  1885,  over  one  year 
and  three  months  after  its  rendition. 

To  entitle  a  party  to  a  transcript  from  a  Justice  of  the  Peace 
to  file  in  the  Circuit  Court  for  the  purpose  of  obtaining  a 
lien  upon  the  realty  of  the  judgment  debtor,  it  is  essential 
that  execution  be  first  issued  by  the  Justice  and  a  return 
nulla  b'jna  by  the  Constable.  Eev.  Stat.  1874,  Chap.  79,  S. 
95.  And  in  analogy  to  the  limitation  prescribed  by  the  statute 
in  the  issuing  of  executions  upon  judgments  in  courts  of  record, 
in  order  to  preserve  the  lien  of  the  judgment  upon  realty  it 
is  incumbent  upon  the  party  to  have  such  execution  issued  by 
the  Justice  within  one  year  from  the  rendition  of  the  judg- 
ment, otherwise  his  only  remedy  is  a  suit  upon  the  judgment, 
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as  taking  a  transcript  after  that  time  will  not  create  a  lien  upon 
real  estate  although  filed  in  the  office  of  the  clerk  of  the  Cir- 
cuit Court  Hay  v.  Hayes,  56  111.  3i2.  There  is  no  direct 
averment  in  the  bill  before  us  that  any  execution  was  ever 
issued  by  the  Justice  of  the  Peace,  much  less  that  any  such  was 
issued  within  a  year  after  the  entry  of  the  judgment.  The 
averment  is  that  on  the  30th  day  of  July,  1885,  a  transcript  of 
the  judgment  and  proceedings  before  said  Justice  was  filed 
and  recorded  in  the  office  of  the  clerk  of  the  Circuit  Court, 
etc.;  then  the  8tatein3nt  follows  that  said  transcript  thereby 
became  a  judgment  of  the  Circuit  Court  and  was  thenceforth  a 
lien  upon  the  lands  of  said  Oscar.  By  the  averment  that  a 
"transcript"  of  the  judgment  Jind  proceedings  had  before  the 
Justice  was  filed,  we  can  not  infer  that  an  execution  was  issued 
within  a  year  upon  the  judgment  and  returned  nulla  bona, 
for  the  averment  would  be  as  well  established  without  proof 
of  such  execution,  as  with  it.  A  transcript,  i.  e.<,  a  copy  of  such 
judgment  and  proceedings,  can  be  filed  without  obtaining  a  Hen 
upon  real  estate  of  the  judgment  debtor.  The  difficulty  with 
the  bill  in  this  respect  is,  that  we  are  not  informed  by  it  what 
"proceedings"  were  had  before  the  Justice  and  certified  to  the 
Circuit  Court. 

The  conclusion  of  the  pleader  that  a  lien  was  created  by 
filing  and  recording  such  transcript  is  not  admitted  by  the 
default,  for  the  facts  alleged  do  not  necessarily  legally  lead  to 
such  conclusion. 

The  decree,  also,  we  think,  is  too  broad  in  setting  aside  tlie 
deed  to  Mrs.  Cramer  and  finding  the  land  belongs  to  Oscar, 
the  husband,  for  such  deed  is  good  between  the  parties  and 
should  be  held  valid  except  as  to  creditors  who  liave  been 
hindered  or  delayed  thereby  in  the  collection  of  their  just 
•claims. 

For  the  reasons  stated  we  are  of  the  opinion  that  error  was 
committed  in  entering  the  decree  upon  the  averments  in  the 
bill,  for  which  the  decree  will  be  reversed  and  the  cause 
remanded  with  leave  to  complainants  to  amend  their  bill  if 
they  shall  be  so  advised,  and  for  further  proceedings  accord- 
ing to  the  usual  course  of  chancery  practice  and  proceedings. 

Decree  reversed. 
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The  Niagara  Fire  Insurance  Company 

V. 

Elias  J,  Brown. 

Fire  Insurance — Stipulation — Waiver  by  Local  Agent — Estoppel, 

In  an  action  on  a  policy  of  insurance  issued  upon  a  stock  of  goods,  it  ia 
held:  That  the  stipulation  signed  by  the  agent  of  the  defendant  and  attached 
to  the  policy  by  him,  regarding  the  proper  and  safe  keepino:  of  books  of  pur- 
chases and  sales  and  inventories,  might  be  waived  by  him;  that  the  evidence 
sustains  the  finding  of  the  court  below  that  it  was  so  waived;  and  that  the 
defendant  is  estopped  to  claim  a  forfeiture  for  the  failure  of  the  plaintiff  to 
comply  with  its  conditions. 

[Opinion  filed  October  5,  1887.] 

Appeal  from  the  Circuit  Court  of  Franklin  County;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

In  August,  1886,  the  appellant,  by  its  agent  at  Benton, 
Illinois,  issued  to  the  appellee  its  policy  of  insurance  upon  his 
stock  of  goods  in  the  sum  of  $1,450,  and  upon  tlie  store  fixtures 
and  furniture  the  sum  of  $50.  On  the  night  of  November  8, 
1886,  the  store  was  burned,  together  with  its  contents,  and  tlie 
appellant  refusing  to  pay  tlie  loss,  this  action  was  brought  to 
recover  upon  the  policy.  The  defense  interposed  is  that  the 
insured  did  not  comply  with  the  stipulation  attaclied  to  the 
policy  by  the  agent  of  the  company  and  signed  by  him  regard- 
ing the  proper  and  safe  keeping  of  books  of  purchases,  sales, 
inventories,  etc.,  but  allowed  them  to  be  cousumad  in  the  fire 
that  burned  the  building.  The  stipulation  so  far  as  relied 
upon  is  as  follows: 

**  It  is  a  part  of  the  consideration  of  this  insurance,  and  it 
is  expressly  warranted,  that  the  assured  above  named  shall 
take  an  inventory  of  the  stock  above  described  at  least  once  a 
year,  and  shall  also  keep  books  of  account,  in  detail,  showing 
all  tlie  purchases  and  sales  of  the  same,  and  shall  keep  all 
inventories  and  books  in  a  fire-proof  safe,  or  other  place  secure 
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from  fire  in  said  store,  during  the  hours  said  store  is  closed 
for  business,  or  this  policy  shall  be  void." 

The  appellee  did  not  keep  his  books  in  such  safe  but  the 
same  were  burned  in  the  store. 

In  answer  to  this  defense  it  is  asserted  that  it  was  never  tlio 
intention  of  the  parties  that  this  stipulation  should  be  regarded 
or  complied  with  and  was  therefore  waived.  Upon  a  trial 
before  the  court,  a  jury  being  waived,  judgment  went  for  the 
plaintifiE  below  and  the  company  appealed. 

Messrs.  William  S.  Cantrall  and  Thomas  B ATES/f or  appel- 
lant 

Mr.  F.  M.  Toijngblood,  for  appellee. 

Pillsbuby,  J.  There  was  an  intimation,  rather  than  a  direct 
charge,  made  upon  the  argument  that  appellee  was  respon- 
sible for  the  fire  that  destroyed  his  property,  but  upon  examin- 
ing the  evidence  we  do  not  discover  any  foundation  for  it. 
"While  it  is  true  that  he  was  absent  at  the  time  of  the  fire,  such 
absence  is  fully  accounted  for,  as  he  was  called  to  Benton  to 
answer  an  attachment  against  him  for  contempt  of  court. 
The  only  point  relied  upon  in  the  argument  for  a  reversal  of 
the  judgment,  is  that  the  failure  to  keep  his  books  in  a  fire- 
proof safe  or  other  secure  place  according  to  the  condition  of 
the  policy  avoids  it  To  this  point  the  appellee  replies  that  it 
was  not  expected  or  intended  that  such  condition  should  be 
complied  with,  and  that  its  fulfillment  was  waived  by  the 
agent  of  the  appellant.  It  appears  from  the  evidence  that 
one  J.  F.  Mason,  the  agent  of  appellant  at  Benton,  called  at 
the  store  of  the  appellee  and  solicited  him  to  renew  his 
insurance  upon  his  goods,  his  policy  in  the  same  company  for 
$2,500  for  the  preceding  year  having  expired. 

In  the  preceding  policy  there  was  no  stipulation  of  the 
character  here  involved.  Appellee  informed  Mason  that  he 
would  carry  his  own  risk  in  the  future,  but  upon  further  per- 
suasion he  consented  to  take  a  policy  for  $1,500,  and  the  one  in 
question  was  written  in  pursuance  of  such  arrangement 
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When  this  policy  was  delivered  to  appellee  there  was 
attached  to  the  margin  by  a  common  brass  pin,  a  printed  slip, 
containing  what  was  called  a  three-fourths  value  clause  and 
also  the  stipulation  in  question  referring  to  the  safe  keeping  of 
invoices,  books,  etc.,  which  slip  was  signed  by  Mason  alone  as 
the  agent  of  the  company.'  Detaching  this  slip  by  withdraw- 
ing the  pin  would  still  leave  the  policy  complete  upon  its  face, 
and  of  the  same  character  used  in  the  preceding  year  in  insur- 
ing the  stock  of  goods  in  the  same  store.  This  slip  being  alone 
signed  and  attached  by  Mason  in  the  manner  stated,  we  have  no 
■  doubt  of  his  authority  to  detach  it  or  withdraw  it  entirely,  if 
he  should  so  desire. 

"Whatever  may  have  been  his  private  instructions  from  the 
company  regarding  the  attaching  slips  containing  such  stipula- 
tions to  policies  upon  goods  in  country  stores,  it  will  not  be 
disputed,  that  if  he  had  delivered  the  policy  to  appellee  with- 
out such,  the  underwriter  could  not  have  successfully  defended 
the  action  because  it  was  not  attached  as  ordered. 

If  the  agent  had  the  power  to  bind  the  company  by  detaching 
it  entirely,  we  think  he  could  waive  the  performance  of  it  and 
still  leave  it  physically  pinned  to  the  policy,  at  least  as  he  alone 
signed  and  attached  it,  and  the  policy  made  out  and  delivered 
by  him  without  it  would  bo  valid.  The  apparent  authority  was 
such,  that  if  he  waived  the  performance  of  its  conditions  or 
gave  the  assured  to  understand  that  it  would  not  be  insisted 
upon  and  then  took  the  premium  and  delivered  the  policy,  the 
appellant  would  be  estopped  to  claim  a  forfeiture  upon  the 
ground  that  the  stipulation  had  not  been  complied  with. 

We  iiave  then  only  to  inquire  whether  there  is  sufficient  evi- 
dence in  the  record  to  uphold  the  finding  of  the  court  below; 
that  a  literal  compliance  with  the  stipulation  did  not  forfeit 
the  policy,  as  no  questions  of  law  arise  upon  the  record  for  our 
consideration. 

The  only  witnesses  testifying  upon  this  branch  of  the  case 
are  the  plaintiff  below  and  the  agent,  Mason. 

He,  the  plaintiff,  states  that  he  told  Mason  he  could  not 
comply  with  the  terms  contained  upon  the  slip;  that  he  liad 
no  fire-proof  safe,  and  that  there  wore  none  in  Mulkey  Town, 
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where  the  store  was  located,  and  that  he  was  inf vanned  by 
Mason  that  it  was  not  required  in  country  stores.  He  says  he 
is  not  sure  that  this  talk  took  place  at  the  time  or  before  the 
policy  was  taken  out.  Mason  admits  that  this  conversation 
about  the  safe  occurred,  but  thinks  it  was  when  the  first  policy 
was  taken  out  about  a  year  before,  when  Brown  told  him  he 
had  no  safe  and  he  then  told  hira  that  would  not  make  any 
difference.  He  further  says  at  the  time  he  issued  this  policy 
,  he  did  not  see  any  liro- proof  safe,  and  thinks  there  was  nothing 
said  about  it  as  they  had  talked  about  it  before  and  he  supposed 
Brown  understood  it.  He  thinks,  however,  that  in  the  talk  he 
had  with  Brown  he  told  him  how  unsafe  it  waste  le.ive  books, 
etc.,  in  the  house  to  be  consumed  by  the  same  fire  that  de- 
stroyed the  building: — that  when  a  man  had  no  safe  he  had 
better  take  those  thinsrs  home  with  his  bills. 

He  is  evidently  mistaken  as  to  the  time  when  this  conver- 
sation took  place,  as  at  the  time  the  first  policy  was  issued  the 
appellant  had  not  adopted  any  such  clauses  to  be  attached  to 
or  put  in  its  policies  as  those  contained  on  this  attached  slip; 
neither  did  the  policy  then  issued  contain  any  such. 

It  ie  more  reasonable  to  suppose  that  it  occurred  as  stated 
by  Brown,  as  the  first  knowledge  he  had  of  such  requirements 
was  when  he  first  saw  the  policy  and  the  attached  conditions. 

They  would  scarcely  be  talking  about  the  necessity  of  keei> 
ing  a  fire-proof  safe  in  which  to  keep  the  books  or  of  taking 
them  to  the  residence  of  the  assured,  when  the  insurer  had  not 
required  any  such  action  by  the  insured. 

It  further  appears  that  Mason,  the  agent,  went  to  Mulkey 
Town  on  the  Saturday  preceding  the  fire  to  insure  another 
party,  and  in  consequence  of  some  things  that  had  been  said  to 
him  about  this  risk,  he  made  it  an  object  to  go  and  look  at  the 
goods,  examine  the  risk  and  and  see  if  there  was  anything 
wrong  about  it,  or,  as  he  expresses  it,  ''it  was  my  particular 
object  to  see  if  all. was  right."  He  says  that  at  this  time  the 
stock  of  goods  was  estimated  by  him  to  be  worth  as  much  as 
when  the  policy  was  issued,  about  $2,500. 

At  this  time  he  knew  that  Brown  had  no  safe  in  which  to 
keep  his  books,  invoices,  etc.,  but  although  he  went  to  Brown's 
store  for  the  express  purpose  of  seeing  if  everything  was  all 
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right  about  the  risk,  he  fieems  to  be  fully  satisfied  that  it  was, 
from  the  fact  that  the  stock  insured  had  not  depreciated  in 
value,  but  far  exceeded  the  amount  of  the  insurance.  If  he 
had  not  waived  the  stipulation  now  insisted  upon  and  he  liad 
considered  the  literal  performance  of  it  by  the  assured  as  ma- 
terial to  the  risk,  it  seems  strange,  indeed,  that  ho  had  not 
inquired  of  Brown,  who  was  then  there,  what  care  he  took  of 
the  books,  etc.  It  seems  from  such  action  that  in  this  regard 
he  only  considered  this  stipulation  material  as  furnishing  the 
means  of  determining  the  amount  of  goods  on  hand  at  any 
given  time,  and  having  ascertained  from  personal  inspection 
that  the  value  of  the  goods  so  far  exceeded  the  amount  of  the 
policy  that  no  temptation  could  arise  for  Brown  to  destroy 
them,  neither  he  nor  his  company  had  any  further  interest  in 
such  condition  or  stipulation.  At  this  time,  so  far  as  appears 
from  the  record,  he  could  easily  have  ascertained  whether 
any  of  the  material  representations,  conditions,  warranties  or 
stipulations  contained  in  the  policy  were  being  violated  by  the 
assured,  and  when  it  is  considered  that  he  went  to  Brown's 
store  for  the  purpose  of  ascertaining  the  present  condition  of 
the  risk,  and  the  action  of  the  appellant  through  its  agent  in  de- 
termining for  itself  the  value  of  the  goods  in  the  store,  we  are 
not  prepared  to  say  that  the  court  erred  in  holding  that  tho 
ground  of  forfeiture  of  the  policy  now  insisted  upon  was 
waived  and  the  insurer  liable. 

The  proof  is  amply  suflScient  to  show  that  the  goods 
destroyed  so  far  exceeded  the  amount  named  in  the  policy  that 
the  plaintiflE  can  not  avail  "tself  of  the  clause  requiring  it  to 
pay  only  three-fourths  of  the  value,  and  indeed,  it  is  not  con- 
tended that  the  testimony  does  so  show,  but  because  the  value 
is  not  ascertained  in  the  manner  provided  for,  the  insurer  resists 
the  claim. 

So  far  as  we  can  see  the  loss  was  an  honest  one  and  far 
exceeding  the  amount  necessary  to  require  the  company  to  pay 
the  face  of  the  policy,  and  the  court  below  having  settled  the 
facts  in  favor  of  the  appellee  upon  evidence  sufficient  to  sustain 
the  finding,  we  affirm  the  judgment. 

Judgment  affirmed. 
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Victoria  Stewart 

V. 

School  Directors. 

» 

Public  Schools — Special  Contract  to  Teach — Evidence— Practice, 

In  an  action  by  a  teacher  upon  an  alleged  special  contract  to  teach  for  one 
month  after  the  expiration  of  her  regular  term,  it '\%  held:  That  the  evi- 
dence sustains  the  verdict  of  the  jury  for  defendant;  and  that  there  was  no 
error  in  x>ern]itting  the  jury  to  pass  upon  the  evidence  and  return  a  verdict 
without  leaving  the  court  room,  after  a  refusal  of  the  court  to  pass  upon  a 
demurrer  to  the  plaintiff's  evidence. 

[Opinion  filed  October  5, 1887.] 

In  ebsob  to  the  Circuit  Court  of  Jasper  County;  the  lion. 
William  C.  Jones,  Judge,  presiding. 

Messrs.  Honey  &  Halley,  for  plaintiff  in  error. 

Mr.  Geobqe  W.  Fithian,  for  defendants  in  error. 

Green,  P.  J.  Plaintiff  in  error  brought  suit  before  a  Jus- 
tice of  the  Peace,  to  recover  for  services  as  teacher  in  said 
school  district.  A  judgment  for  her  was  rendered  in  that 
court  from  which  the  Board  of  Directors  appealed  to  the  Cir- 
cuit Court,  where  a  trial  was  had,  resulting  in  a  verdict  and 
judgment  for  defendant,  to  reverse  which  this  writ  of  error 
was  sued  out.  Plaintiff  taught  school  in  said  district  four 
months  and  two  days,  commencing  in  October,  1885.  She 
was  paid  in  full  for  four  months'  services,  but  claims 
tlie  right  to  recover  salary  for  one  more  month,  upon  the 
ground  said  Board  of  Directors,  by  special  contract,  employed 
her  to  teach  for  five  months  and  wrongfully  discharged  her 
before  that  term  expired. 

The  only  contract  between  the  parties  was  made  at  a  special 
meeting  of  said  Board,  held  August  4,  1885,  the  proceedings 
of  which  special  meeting  were  read  on  behalf  of  plaintiff  as 
follows: 
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"  August  4,  18S5. 

'*  At  a  special  meeting  of  the  Directors,  Victoria  Stewart 
was  hired  to  teach  four  months'  school  at  $25  ])er  montli,  to 
commence  on  the  last  Monday  in  September,  or  tlie  first  Mon- 
day in  October,  1885,  as  the  Directors  shall  hereafter  decide. 

"  K  S.  Clark,  clerk." 

In  addition  to  this,  plaintiff  testified  that  at  said  special 
meeting  the  Directors  employed  her  to  teach  a  four  months' 
school,  and  promised  to  give  her  a  fifth  month  if  she  gave 
satisfaction.  Two  other  witnesses  also  present  at  said  special 
meeting,  testified  substantially  as  she  did.  Towland,  one  of 
the  Directors,  testified,  "  at  that  meeting  we  employed  her  for 
four  months  at  $25  per  month.  After  the  business  of  the 
meeting  was  transacted  and  the  Board  had  adjourned,  Miss 
Stewart  said  something  about  a  fifth  month,  and  I  said,  if  she 
gave  general  satisfaction,  we  would  give  her  a  fifth  month, 
but  the  other  two  Directors  did  not  say  anything."  "We 
only  hired  lier  to  teach  a  four  months'  school."  Noah  Clark, 
another  Director,  testified  he  made  the  minutes  of  that  meet- 
ing, and  that  the  record  read  in  evidence  was  a  correct  record 
of  the  proceedings.  The  whole  of  this  evidence  was  intro- 
duced on  behalf  of  plaintiff  and  comprises  the  substance  of  all 
that  transpired  at  that  sj^ecial  meeting  touching  her  employ- 
ment to  teach.  Even  taking  her  own  version,  corroborated 
by  the  two  witnesses  whose  recollection  agreed  with  hers,  and 
the  fact  is  not  thereby  established  that  a  specific  contract  was 
made  with  her  by  the  Board  to  teach  a  term  of  five  months, 
and  taking  all  the  evidence  together,  the  jury  could  properly 
find  that  plaintiff  was  employed  to  teach  for  a  term  of  four 
months  only.  It  also  appears  by  the  evidence,  that  on  the 
night  of  the  last  day  of  the  four  months'  term,  Towland,  one 
of  the  Directors,  told  lier  that  the  two  other  Directors  were 
opposed  to  her  liaving  a  fifth  month's  school,  and  as  he  was 
alone  he  could  not  do  anything.  With  this  notification  she 
could  have  no  excuse  for  misunderstanding  when  her  term  to 
teach  expired,  and  if  she  chose  to  teach  for  two  days  there- 
after without  the  consent,  and,  so  far  as  tjie  record  discloses, 
without  the  knowledge  of  the  Directors,  she  did  so  without 
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authority  and  can  not  legally  demand  pay  therefor;  nor  was  sha 
wrongfully  discharged  by  the  Board;  her  term  of  employment 
having  expired,  the  Board  had  the  right  to  employ  another 
teacher,  and  demand  and  take  from  her  the  keys  and  register, 
to  be  given  to  her  successor. 

The  defendant  offered  no  evidence  on  its  behalf,  and  it  is 
assigned  for  error  that  the  court  failed  and  refused  to  pass 
upon  a  demurrer  to  the  evidence  interposed  by  counsel  for 
defendant  when  plaintiff  had  rested,  but  permitted  the  jury  to 
consider  the  evidence  introduced  and  permitted  the  jury  to 
find  and  return  a  verdict  without  leaving  the  court  room.  We 
perceive  no  error  iu  this,  or  in  giving  the  instruction  to  the 
jury  given  on  behalf  of  defendant.  School  Directors  v.  Jen- 
nings, 10  111.  App.  643. 

The  loose  talk  between  plaintiff  and  Director  Towland  and 
between  her  and  Director  Clark,  had  a  week  or  two  before  the 
expiration  of  the  four  months'  term  concerning  her  continuing 
to  teach  a  fifth  month  did  not  change  her  contract  with  the 
Board,  and  she  having  failed  to  prove  such  contract  of  employ- 
ment to  have  been  for  a  longer  term  than  four  months,  and 
having  been  paid  in  full  for  teaching  that  term,  had  no  right  to 
recover  in  this  suit.  The  jury  so  found,  and  the  court  right- 
fully rendered  judgment  on  the  verdict.  The  judgment  is 
afiirmed. 

AffjTTned. 


Board  of  Trustees 

V. 

James  D.  Baker  et  al. 

SeJiool  Funds — Loan — Seeurity^Duiy  of  Township  Treasurer — Action 
on  Official  Bond—Estoppel, 

1.  The  power  to  determine  the  validity  and  sufficiency  of  the  required 
security  for  school  funds  loaned,  is  vested  by  Sec.  57,  Chap.  122,  R.  S.,  in 
the  township  treasurer. 
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2.  In  an  action  on  the  official  bond  of  a  township  treasurer,  the  breach 
assigned  being  the  failure  of  the  principal  to  take  sufficient  mortgage  se- 
curity for  school  funds  loaned  by  him,  it  is  held:  That  a  plea  to  the  effect 
that  the  loan  was  made  upon  said  security  at  the  request  of  the  Directors 
constitutes  no  defense;  and  that  the  district  is  not  estopped  by  the  unau* 
thorizei  acts  of  its  officers. 

[Opinion  filed  October  5,  1887.] 

In  erbob  to  the  Circuit  Court  of  St  Clair  Countj;  the  Hon. 
William  H.  Snydeb,  Judge,  presiding. 

Mr.  W.  C.  KuEFFNER,  for  plaintiflE  in  error. 

A  "request"  by  the  Board  of  Education  on  the  treasurer 
to  loan  district  funds  on  insufficient  security,  does  not  protect 
him.  The  Board  of  School  Directors,  though  a  corporation, 
are  possessed  of  certain  special  defined  powers  and  can  exer- 
cise no  others,  except  such  as  result,  by  fair  implication,  from 
the  powers  granted.  As  a  corporation  they  are  but  the  agents 
of  the  taxpayers  and  inhabitanrs  of  the  district  in  which  tliey 
are  organized.  Every  oflSicial  act  performed  by  them  is  for 
their  constituents,  these  inhabitants  and  taxpayers,  and,  for 
doing  this  act,  they  must  show,  when  questioned,  their  authoi^ 
ity.  Glidden  v.  Hopkins,  47  111.  525;  Wells  v.  The  People, 
71  111.  532;  Newell  v.  School  Directors,  68  111.  514. 

"  These  bodies  can  exercise  no  other  powers  than  expressly 
granted,  or  such  as  may  be  necessary  to  carry  into  effect  a 
granted  power.  And  it  is  fortunate  for  the  people  this  power 
is  so  restricted."     School  Directors  v.  Fogleman,  76  111.   189. 

"A  'request'  to  loan  district  school  funds,  not  signed  by  a 
majority  of  the  Board,  nor  by  the  officers  of  the  Board,  and 
not  entered  on  the  journal,  is  no  valid  document  for  any  pur- 
pose."    Glidden  v.  Hopkins,  47  111.  525. 

Messrs.  Marshall  W.  Weir,  Dill  &  Schaefeb,  and  Wil- 
DERMAN  &  H!amill,  f or  defendants  in  error. 

Mr.  Baker  is  not  charged  with  knowing,  or  even  suspecting, 
the  security  was  not  suflicient.  A  treasurer  can  not,  from  the 
nature  of  things,  know  the  value  of  all  the  real  estate  that 
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may  be  offered  as  security  for  loans.  It  may  frequently  hajv 
pen  that  personally  he  knows  nothing  of  the  vahie  of  land 
offered.  In  such  eases  he  must  inform  himself  by  the  means 
usually  employed  for  that  purpose — the  judgment  of  other 
men.  Men  equally  competent  to  judge  differ  Mndely  in  their 
estimates  of  the  value  of  a  given  tract  of  land.  The  members 
of  a  School  Board  ai'e  presumed  to  be  men  of  average. intelli- 
gence. In  this  case  the  Board  took  it  in  hand  to  examine  the 
security;  they  report  it  "  ample,"  and  being  officers  under  the 
school  law,  they  know  what  security  is  required;  by  the  word 
'*  ample  "  they  must  be  understood  to  mean  "  what  the  law 
requires." 

If  the  matters  stated  in  the  third  plea  are  true — and  they 
are  admitted  to  be — it  would  be  an  act  of  injustice,  we  submit? 
to  hold  the  treasurer  liable  for  any  loss  that  may  have  resulted 
from  the  loan.  After  examining  the  land  and  pronouncing  it 
ample  security,  and  directing  the  treasurer  to  make  the  loan, 
it  certainly  does  not  lie  in  their  mouths  now  to  say,  that  the 
treasurer  had  no  business  to  make  the  loan,  especially  when 
'they  would  thus  ejitail  a  loss  on  the  treasurer  who  acted  in  the 
utmost  good  faith  on  their  directions. 

Wilkin,  J.  This  was  a  suit  below  on  the  official  bond  of 
defendant  in  error,  James  D.  Baker,  as  Township  Treasurer, 
to  recover  certain  funds  belonging  to  school  district  number 
three  in  his  township.  The  breach  assigned  in  the  declaration 
is,  that  there  came  to  the  hands  of  the  said  Baker  as  such  treas- 
urer, money  belonging  to  said  district  three;  that  it  was  his 
duty  not  to  loan  the  same  except  on  mortgage  security  on 
unincumbered  real  estate  in  value  at  least  double  the  amount 
of  money  loaned;  that  in  violation  of  that  duty  he  did,  on 
the  2Sth  of  November,  A.  D.  1881,  loan  of  said  funds  of  said 
district  three,  to  one  Silas  Smith  $3,500,  and  took  no  other 
security,  except  a  note  of  said  Smith,  secured  by  mortgage 
of  said  Smith  and  wife  on  the  undivided  one-half  of  200  acres 
of  land,  which  was  not  then,  and  has  not  since  been,  equal  in 
value  to  double  the  amount  of  money  so  loaned  on  it;  that 
said  mortgage  has  been  foreclosed  and  the  mortgage  property 
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sold  thereunder  for  the  sum  of  $2,500,  leaving  a  large  amount 
of  said  loan  unpaid  and  which  remains  unpaid;  by  means 
wliei-eof  the  said  district  three  has  been,  and  is  deprived  of 
said  money. 

To  this  breach  defendants  in  error  filed,  among  others,  this 
plea. 

"  Tliat  before  making  said  loan  to  said  Silas  Smith  as  afore- 
said, the  Board  of  Education  of  said  district  number  three 
made  and  delivered  to  the  defendant  Baker  a  request  in  writ- 
ing to  loan  said  sum  of  $3,500  to  said  Silas  Smith  on  said  real 
estate  security,  which  request  was  in  the  following  words  and 
figures,  to  wit: 

"'Lebanon,  Illinois,  November 5,  1881. 
"  '  J.  D.  Baker,  Treasurer  of  School  Fund,  Town  two  I>Iorth. 

Kahge  six,  West. 

"  ^Dear  Sir: — Mrs.  Hoffman  wishes  to  borrow  $2,000.  Will 
give  real  estate  security  in  Clinton  County.  Silas  Smith  also 
wishes  to  borrow  $3,500  ;  will  give  real  estate  security  in  this 
county.  The  security  in  each  case  we  think  is  ample,  and  as 
our  district  has  a  surplus  fuud  on  hand  we  most  respectfully' 
request  you  to  make  the  above  loan  at  six  per  cent,  per  annum 
for  the  term  of  three  years. 

J.  M.  Chamberlain, 
LuTHKR  Brown, 
John  Lupton, 
Members  Board  of   Education,  School  District  N"o.  3.' 

"That  said  request  was  given  at  the  direction  of  said  Board, 
and  after  said  Board  had,  through  a  committee  of  its  members, 
inspected  said  Smith's  land ;  and  that  said  Baker  made  said 
loan  upon  and  by  virtue  of  said  written  request;  and  that  the 
security  referred  to  in  the  foregoing  request  as  to  the  loan  of 
said  Smith  is  the  same  land  described  in  the  plaintiff's  decla- 
ration, and  on  which  said  mortgage  was  taken." 

A  demurrer  to  this  plea  being  overruled,  and  plaintiff  below 
electing  to  stand  by  the  demurrer,  final  judgment  was  rendered 
against  plaintiff,  and  the  suit  dismissed.  It  is  here  insisted 
that  the  court  erred  in  overruling  the  demurrer  to  that  plea, 
and  that  is  the  only  question  we  are  called  upon  to  determine. 
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The  duty  of  township  treasnrers  as  to  the  kind  and  amount 
of  security  to  be  by  them  taken  upon  the  loan  of  money  in 
their  hands,  is  clearly  defined  by  Sec.  57,  Chap.  122,  R.  S. : 
"For  all  sums  not  exceeding  $100,  loaned  for  not  more  than 
one  year,  two  responsible  securities  shall  be  given;  for  all  sums 
over  $100,  and  for  all  loans  for  more  than  one  year,  security 
shall  be  given  by  mortgage  on  real  estate  unincumbered, 
in  value  dovhle  the  amount  loaned^  with  a  condition  that  in 
case  additional  security  shall  at  any  time  be  required,  the  same 
shall  be  given,  to  the  satisfaction  of  the  Board  of  trustees  for 
the  time  being.  *  *  *  Where  there  is  a  surplus  of  funds 
in  the  treasurer's  hands  belonging  to  any  school  district,  he 
may  loan  the  same  for  the  use  and  benefit  of  said  district, 
upon  the  written  request  of  the  Directors  of  said  district,  and 
not  otherwise;  and  all  such  loans  shall  he  on  the  same  condi- 
tions as  are  prescribed  in  this  section  for  loaning  township 
fundsJ^ 

The  plea  admits  the  allegation  in  the  declaration  that  the 
defendant  Baker,  in  violation  of  this  statute,  as  treasurer,  did 
make  the  alleged  loan,  and  failed  to  take  a  mortgage  on  real 
estate  equal  in  value  to  double  the  amount  of  money  so  loaned, 
but  which  was  of  much  less  value,  and  seeks  to  avoid  liability 
for  such  neglect  of  duty  by  averring  that  he  acted  in  pursu- 
ance of  the  directions  of  the  Board  of  Education  of  the  district 
to  which  the  funds  belonged.  There  is  no  pretense  of  author- 
ity in  law,  to  this  Board  of  Education  or  Directors  of  districts, 
to  determine  what  security  shall  be  taken  upon  the  loan  of 
the  district's  funds.  The  statute  clearly  and  explicitly  im- 
poses upon  the  treasurer  the  duty  of  making  loans  of  such 
fund,  upon  request  of  the  Directors,  and  commands  him  to 
take  a  certain  kind,  and  in  cases  like  the  one  in  question,  a 
certain  amount  of  security.  He  can  not  relieve  himself  of 
liability  for  a  neglect  of  that  duty  by  following  the  directions 
of  a  body  of  officers  having  no  authority  to  give  such  direc- 
tions. In  making  this  loan  the  statute  required  real  estate 
security  double  in  value  the  amount  loaned. 

If  the  Directors  could  bind  the  district  in  directing  the  loan 
to  be  made  on  real  estate  of  less  than  double  such  value,  why 
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could  they  not  do  bo  by  directincf  it  to  be  made  on  personal 
security?  or  if  they  had  regarded  Smith  personally  good,  by 
directing  it  to  be  made  without  security?  There  is  as  much 
power  in  the  Directors  to  dictate  to  the  treasurer  the  kind  of 
security  he  shall  take,  as  there  is  to  determine  the  amount  in 
value  to  be  given  when  a  mortgage  on  real  estate  is  taken. 

Brandt,  in  his  work  on  Suretyship  and  Guaranty,  Sec.  476, 
says:  *'The  sureties  of  a  government  or  corporation  officer 
are  not  aflfected  by  the  unauthorized  acts  of  other  officers  of 
the  government  or  corporation."  Among  other  cases  he  cites 
and  quotes  from  Man^cy  v.  City  of  Atchinson,  9  Kan.  358. 
The  city  ordinances  of  Atchinson  prohibited  the  City  Treasurer 
from  using  or  appropriating  to  his  own  use  the  city  funds. 
The  Mayor  and  City  Council,  by  resolution,  authorized  him  to 
use  certain  of  such  funds,  paying  interest  therefor,  and  this 
action  of  the  city  officers  was  set  up  in  defense  of  a  suit  on 
the  treasurer's  bond,  charging  him  with  such  misappropria- 
tion. The  defense  was  held  unavailing  and  from  the  judg- 
ment below  the  treasurer  and  his  sureties  prosecuted  a  writ  of 
error  to  the  Supreme  Court.  Kingman,  C.  J.,  in  rendering 
the  opinion  of  the  court,  says:  "The  whole  fallacy  of  the 
argument  of  the  plaintiflE  in  error  lies  in  confounding  the 
Mayor  and  Council  of  the  city  with  the  city  itself." 

The  $1,000  which  tliis  plea  admits  was  lost  because  suf- 
ficient security  was  not  taken  was  the  money  of  the  district, 
not  of  the  Board  of  Education.  This  suit  is  by  the  trustees 
for  the  use  of  the  district  to  recover  that  loss.  Therefore,  all 
that  is  said  by  the  defendant  in  error  as  to  the  bad  morals  of 
the  Board  of  Education,  and  their  stupidity  in  estimating  the 
value  of  the  security,  is  without  force.  The  doctrine  of  estop- 
pel has  no  application  here.  The  case  cited  in  7  111.  App. 
is  clearly  distinguishable  from  this,  but  as  by  statute  it  is  only 
authority  in  that  particular  case  it  is  unnecessary  to  comment 
upon  its  distinguishing  features. 

That  public  funds  can  only  be  loaned  with  safety  to  the  in- 
terest of  those  to  whom  they  belong  by  lodging  the  power  to 
determine  the  validity  and  sufficiency  of  the  required  security 
in  some  officer  to  be  held  liable  for  losses  resulting  from  the 
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abuse  or  negligent  exercises  of  that  power,  seems  too  plain  to 
admit  of  argument. 

By  the  statute  above  quoted  that  power  is  vested  in  the 
township  treasurer  in  loaning  school  funds  of  the  various, 
districts  of  his  township,  and  no  provision  is  found  in  the  stat- 
ute by  which  that  responsibility  can  be  shifted  to  others.  It 
imposes  no  onerous  burthen  upon  him. 

Its  requirements  are  plain  and  unequivocal.  The  statute 
told  him  just  what  the  proportionate  value  of  the  security 
should  bear  to  the  amount  of  money  loaned.  In  estimating 
the  value  of  the  real  estate,  he  was  only  required  "  to  act  in 
good  faith  and  with  due  caution  and  circumspection."  The 
People  V.  Haines,  5  Gilm.  528;  County  of  Green  v.  Bledsoe, 
12  m.  267,  270.  If  he  had  done  so,  and  acting  on  his  own 
judgment  and  information  believed  that  the  mortgaged  prem- 
ises were  of  double  the  value  of  the  loan,  he  would  not  be 
liable.      Ibid. 

By  this  plea  no  otie  believed  it  of  any  such  value.  The 
treasurer  did  not  take  it  because  he  believed  it  of  double  the 
value  of  the  loan,  but  simply  because  he  was  requested  to  do 
so  by  the  Board  of  Education. 

The  third  plea  presents  no  defense  whatever  to  the  declara- 
tion and  the  demurrer  to  it  should  have  been  sustained.  The 
judgment  of  the  Circuit  Court  will  be  reversed  and  the  cause 
remanded. 

Beversed  and  rerrumded. 


R.  M.  Blackman  et  al, 

V. 

Preston  Brothers  et  al. 

Family  Settlements — Voluntary  Conveyances — Bill  to  Set  Aside — Want 
of  Notice— Fraud  against  Subsequent  Creditors  of  Grantor, 

1.  Where  the  grantor,  after  the  execution  of  a  voluntary  conveyance  to 
members  of  his  family,  which  is  not  recorded,  is  permitted  to  retain  posses- 
sion as  the  ostensible  owner,  such  possession  is  prima  facie  evidence  of  fraud 
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as  agrainst  subsequent  creditors  who  have  given  credit  to  the  grantor  upon 
the  faith  of  his  supposed  ownership  of  the  property. 

2.  The  rule  which  sustains  and  upholds  family  settlements,  securing  to 
the  husband  and  father  the  right  to  make  suibible  and  proper  provision  for 
his  wife  and  children  by  means  of  voluntary  conveyances,  requires  such 
reasonable  notice  of  such  conveyances  as  will  prevent  the  grantor  from  after- 
ward practicing  a  fraud  upon  others. 

3.  In  the  case  presented,  it  is  held:  That  the  failure  of  the  grantees  to 
record  their  doeds,  while  suffering  the  grantor  to  retain  possession  ami 
control,  pay  taxes,  receive  the  proceeds  of  the  premises  in  question  and 
obtain  credit  on  the  faith  of  his  supposed  ownership,  renders  their  convey- 
ances void  as  against  the  complainants,  who  are  subsequent  creditors. 

[Opinion  filed  October  5,  1887.] 

In  error  to  the  Circuit  Court  of  Saline  Countv;  tlie  Hon. 
David  J.  Baker,  Judge,  presiding. 

This  was  a  proceeding  below  in  chancery  to  subject  certain 
real  estate  to  the  payment  of  judgments  in  favor  of  defendants 
in  error  against  Calvin  S.  Blackmm,  one  of  plaintiffs  in  error, 
in  which  a  decree  was  rendered  as  prayed  and  from  which  this 
writ  of  error  was  sued  out.  A  reversal  is  here  urged  upon 
tlie  ground  that,  under  the  facts  proved,  the  bill  should  have 
been  dismissed.  The  undisputed  facts  appearing  from  the 
evidence  are,  that  prior  to  and  on  the  17th  day  of  March, 
1875,  Calvin  S.  was  the  owner  in  fee  and  in  possession  of  all 
the  lands  in  question;  that  on  that  day  he  executed  and 
acknowledged  his  two  several  deeds  of  conveyance,  one  to 
his  son  Samuel  J.,  then  about  ten  years  old,  for  eighty  acres, 
and  the  other  to  his  son  John  Grant,  then  about  six  years  old, 
for  one  hundred  and  twenty  acres,  the  two  hundred  acres  thus 
conveyed,  then  and  ever  since  being  known  as  the  home  farm 
of  said  Calvin  S. ;  that  on  the  29th  of  October  following  he 
also  conveyed  by  deed  of  that  d  ite  to  his  wife,  K.  M.  Black- 
man,  the  twenty  acres  also  involved  in  this  controversy;  that 
these  conveyances  we;-e  voluntary  gifts  to  the  grantees;  that 
when  they  were  signed  and  acknowledged,  Calvin  S.  was 
free  from  debt,  and,  at  the' time,  did  not  contemplate  the  con^ 
tracting  of  any  debts  whatever ;  that  he  did  in  fact,  shortly 
thereafter,  engage  in  mercantile  business,  in  which  ho  incurred 
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tlie  liabilities  to  defendants  in  error  described  in  their  bill ;  that 
he  continued  to  remain  in  the  open,  notorious  and  exclusive 
possession  of  the  home  farm  and  exercised  at  least  some  acts 
of  ownership  over  the  twenty  acres  to  the  time  of  the  filing 
of  this  bill;  that  the  saraa  was  daring  all  of  said  time  assessed 
in  his  name,  and  he  paid  the  tax  assessed  thereon ;  that  he , 
received  and  used  the  rents,  issues  and  profits  of  all  of  said 
real  estate  after  said  conveyances  as  before,  rendering  no 
account  to  the  grantees  therefor;  that  the  deeds  from  the 
time  they  were  executed  remained  in  a  fanilly  desk  in  the 
dwelling  house  of  the  family,  and  were  not  specially  controlled 
by  any  one  up  to  August  6,  1881,  when  they  were  filed  for 
record ;  that  within  a  week  after  the  two  first  mentioned  deeds 
were  made,  Calvin  S.,  as  he  swears,  called  the  boys  up  and 
gave  them  the  deeds,  explaining  to  them  the  land  conveyed  to 
each,  and  Samuel  J.  then  put  them  in  the  desk.  There  is  a 
conflict  of  evidence  as  to  who  tiled  the  deeds  for  record,  the 
recorder  testifying  that  it  was  done  by  Calvin  S.  and  giving 
very  plausible  reasons  for  the  distinctness  of  his  recollection 
of  that  fact.  He  is  contradicted,  however,  by  Calvin  S.  and 
by  a  son,  Wm.  II.,  who  swears  that  he  delivered  them  to  the 
tecorder  by  direction  of  his  mother,  who  had  some  six  weeks 
previously,  delivered  them  to  him.  It  is  in  proof  that  about 
the  time  the  deeds  were  executed,  there  was  more  or  less 
neighborhood  talk  about  it,  and  that  then  and  subsequently, 
it  was  understood  by  the  friends  and  neighbors  of  the  family 
that  the  home  farm  had  been  deeded  to  the  younger  boys, 
but  there  is  no  satisfactory  proof  that  either  of  defendants  in 
error  or  their  agents,  received  any  information  of  that  fact. 
On  the  contrary  the  salesmen  of  the  respective  defendants  in 
error,  swear  that  Calvin  S.  told  them  that  he  owned  it,  and 
that  he  made  that  statemant  for  the  purpose  of  obtaining 
jcredit  from  them,  and  that  they,  relying  upon  the  truth  of 
such  statement,  did  extend  to  him  credit.  These  witnesses 
are  contradicted  by  Calvin  S.  He  does  not,  however,  say  that 
he  at  any  time  disclosed  to  them  the  fact  that  he  had  made 
the  conveyances  to  his  wife  and  sons.  The  indebtedness  was 
incurred  prior  to  the  filing  the  deeds  for  record.     After  they 
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were  recorded,  settlements  were  made  between  Calvin  S. 
Blackman  and  each  of  the  defendants  in  error,  and  he  executed 
to  each  his  notes,  secured  in  part  by  mortgages  on  other  real 
estate,  and  it  is  contended  on  his  behalf  that  the  security  then 
given  was  ample,  but  the  evidence  shows  that  upon  foreclosure 
and  sale  of  the  mortgaged  premises,  balances  remained  due  to 
each  of  defendants  in  error  aggregating  the  sum  of  $2,276.67, 
the  amount  found  by  the  decree  below,  and  for  the  payment 
tlie  lands  in  controversy  are  subjected,  saving  to  Calvin  S. 
Blackman  his  homestead  rights  therein. 

Messrs.  Gbeen  &  Gilberts,  for  plaintiffs  in  error. 

Messrs.  Parish  &  Parish,  W".  H.  Boyer  and  Marsh  & 
SooTT,  for  defendants  in  error. 

Wilkin,  P.  J.  The  position  assumed  by  the  learned  counsel 
for  plaintiffs  in  error  is  that  inasmuch  as  the  conveyances 
sought  to  be  questioned  by  this  bill  were  made  when  the 
grantor  was  free  from  debt  and  worth  several  thousand  dol- 
lars in  real  estate  and  other  property  besides  that  conveyed, 
the  evidence  failing  to  show  that  they  were  made  in  anticipa- 
tion of  incurring  debt  to  avoid  the  payment  of  which  they 
were  made,  the  deeds  must  be  held  valid.  That  such  is  the 
general  rule  of  law  can  not  be  successfully  controverted,  nor 
do  we  understand  counsel  for  defendants  in  error  to  call  it  in 
question.  Notwithstanding  the  validity  of  the  transaction 
originally,  the  failure  to  pursue  it  by  placing  the  deeds  on 
record,  changing  possession  or  otherwise  giving  notice  of  the 
transfer  of  ownership,  by  means  whereof  defendants  in  error 
were  induced  to  give  credit  to  Calvin  S.  Blackman,  the  con- 
veyances would  become  fraudulent  as  to  them,  and  upon  this 
theory,  if  at  all,  the  decree  must  bo  sustained.  This  proposi- 
tion would  seem  to  be  in  consonance  with  justice,  and  it  cer- 
tainly has  the  sanction  of  very  high  authority.  "  A  deed  not 
fraudulent  at  first  may  become  so  afterward  by  being  concealed 
or  not  pursued,  by  means  of  which  creditors  have  been  drawn 
in  to  lend  their  money.  *  *  *  The  omission  to  place  a 
deed  on  record  or  leaving  it  in  the  hands  of  the  grantor  are 
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instances  of  secrecy  within  the  rule."  Bump  on  Fraudulent 
Conveyances,  39,  40;  Wait  on  Fraudulent  Conveyances,  324; 
Hunyeford  v.  Earl,  2  Yernon,  2(}i;  Scrivner  v.  Scrivner,  7  B. 
Mon.  374. 

"  Where  the  grantor,  after  the  execution  of  a  voluntary 
conveyance  to  his  sons,  is  permitted  to  retain  possession  as 
the  ostensible  owner,  and  the  conveyance  is  not  recorded,  such 
continued  possession  x^prhnafade  evidence  of  fraud  as  against 
subsequent  creditors  who  have  given  credit  to  the  grantor  upon 
the  faith  of  his  supposed  ownership  of  the  property."  Bank 
of  U.  S.  V.  Housman,  6  Paige,  626. 

The  grantees  in  this  case  are  volunteers.  They  paid  nothing 
whatever  for  the  land  claimed.  It  makes  no  difference  there- 
fore, whether  they  consented  to  the  perpetration  of  a  fraud  by 
their  grantor  or  not.  Having  failed  to  record  their  deeds  and 
suflfering  their  grantor  to  remain  in  possession  and  control, 
pay  taxes  and  receive  the  proceeds  therefrom — in  short,  leav- 
ing to  the  world  the  same  evidence  of  ownership  after  as 
before  the  conveyances,  thereby  enabling  him  to  obtain  credit 
on  the  faith  of  his  ownership,  they  can  not  now  be  allowed  to 
go  back  to  the  original  transaction  and  base  their  title  upon 
it  to  the  injury  of  those  who  were  thus  induced  to  give  such 
credit.  We  do  not  understand  that  this  rule  militates  against 
that  which  sustains  and  upholds  family  settlements,  securing 
to  the  husband  and  father  the  right  to  make  suitable  and  proper 
provisions  for  his  wife  and  children  by  way  of  voluntary  con- 
veyances when  he  is  free  from  debt  or  retains  sufficient  prop- 
erty to  meet  his  then  existing  liabilities.  It  only  requires  such 
reasonable  notice  of  such  conveyances  as  will  prevent  the 
grantor  from  afterward  practicing  a  fraud  upon  others.  We 
think  tlie  evidence  in  the  record  justifies  the  conclusion  that 
defendants  in  error  were  induced  to  give  credit  to  Calvin 
S.  Blackman  on  the  belief  that  he  owned  the  land  and  that,  as 
to  them,  the  conveyances  sought  to  be  set  aside  were  secret 
and  therefore  void, 

AffirmecL 

TolXXIT   li 
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William  Winkelmann 
Drainage  District. 

Drainage— See.  17,  Chap.  42,  R.  S, 

Under  Sec.  17,  Chap.  42,  R.  S.,  the  jury  may  off-8et  benefits  against  dam- 
ages for  land  taken  for  drainage  purposes. 

[Opinion  filed  October  5,  1887.] 

In  ehror  to  the  Circuit  Court  of  Monroe  County;  the  Hon. 
George  W.  Wall,  Judge,  presiding. 

Mr.  William  Winkelmann,  in  person,  plaintiff  in  error. 

Mr.  W.  H.  IloRXNB,  Jr.,  defendant  in  error. 

Wilkin,  J.  Plaintiff  below  sued  defendant  in  error  in 
assum[)sit  for  $300,  which  he  claims  had  been  assessed  to  him 
as  damages  for  land  taken  by  it  for  the  use  of  a  levee  in  its 
district  by  a  jury  impaneled  under  the  Drainage  Act  of  1879. 
The  defendant  pleaded  that  the  $300  so  allowed  as  damages 
was  off-set  and  deducted  from  benefits  assessed  by  the  same 
jurj'  against  plaintiff  and  that  such  benefits  exceed  the  dam- 
ages. No  question  is  made  by  either  party  as  to  the  regular- 
ity of  the  proceeding  under  and  by  which  the  assessment  was 
made  nor  as  to  the  fact  that  the  jury  assessed  benefits  to  plaint- 
iff's land  $536,  and.  damages  to  the  amount  of  $300,  and  that 
the  jury  found  the  balance  of  benefits  to  be  $236.  The  judg- 
ment of  the  court  below  was  for  defendant  and  a  writ  of  error 
was  sued  out  of  this  court  by  plaintiff  below.  He  now  insists 
upon  a  reversal  on  the  single  ground  that  the  jury  had  no 
]>ower  to  off-set  benefits  against  damages  for  land  actually 
taken,  as  he  terms  it,  and  he  relies  upon  authorities  cited,  hold- 
ing that  under  that  provision  of  our  Constitution  which  pro- 
hibits the  taking  or  damaging  of  private  property  for  public 
use  without  just  compensation,  the  land  actually  taken  must 
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be  paid  for  regardless  of  benefits.  The  cases  cited  are  each  con- 
demnation proceedings  in  which  private  property  was  sought 
to  be  taken  for  public  highways  or  railroads'  right  of  way  and 
have  no  application  to  this  case.  This  is  not  a  taking  of  pri- 
vate property  for  public  use  witliin  the  meaning  of  Sec.  13  of 
Art  2  of  the  Constitution.     The  object  of  the  proceeding  is 

to  benefit  the  lands  of  owners  within  the   district    and  to 

* 

require  each  to  pay  for  the  improvement  in  proportion  to  the 
benefits  received  and  is  under  the  provisions  of  the  statute 
passed  under  Sec.  31  of  Art.  4  of  the  present  Constitution,  the 
amendment  being  adopted  in  November,  1878.  Hence,  by 
the  express  provision  of  Sec.  17,  Chap.  42,  the  jury  are  re- 
quired to  off-set  damages  and  beneiits  and  carry  forward  the 
balance  to  a  column  for  damages  or  benefits  as  the  case  may 
be.  If  the  benefits  exceed  the  damages  they  must  be  paid,  as 
provided  in  Sec.  26  of  the  same  chapter.  No  question  is 
made  in  this  case  as  to  the  legality  of  the  assessment,  either 
of  damages  or  benefit.  Hence  the  position  of  plaintiff  in 
error  is  that  he  may  recover  the  $300  damages  and  the  dis- 
trict the  S536  l>enefits,  the  result  of  which  would  be  the  same 
as. is  contemplated  by  Sec.  17.  We  find  no  reason  or  author- 
ity to  support  the  position  of  plaintiff  in  error.  The  rights 
of  the  parties  are  fixed  by  the  plain  letter  of  the  statute  and 
the  judgment  of  the  Circuit  Court  is  in  conformity  therewith 

aud  must  be  affirmed. 

Judgment  affirmed. 


Joseph  P.  Griffin,  Executor, 
John  L.  Kehrer. 

-^^minifttration — Claim  for  Se^'vices— Practice— Appeal^Finding 8  of 
Fact  hy  Jury. 

^pon  an  appeal  by  an  executor  from  a  judgment  againH  an  estate  on  a 
claim  for  work  and  labor,  this  court  declines  to  interfere  with  the  findings 
ol  tbe  jury,  no  errors  of  law  being  raised. 
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[Opinion  filed  October  6,  1887.] 

Appeal  from  tlie  Circuit  Court  of  St.  Clair  County;  the 
Hon.  William  H.  Snyder,  Judge,  pres  ding. 

This  was  a  claim  filed  by  the  appellee  in  the  County  Court 
against  the  estate  of  Ira  Manville,  deceased,  of  which  estate 
the  appellant  is  the  executor.  The  merits  of  the  claim  were 
contested  in  that  court  before  a  jury  and  a  verdict  was  ren- 
dered for  appellee,  from  which  an  appeal  was  prosecuted  to 
the  Circuit  Court  and,  upon  a  trial  in  that  court,  the  jury 
found  the  same  way  and  the  executor  again  appeals. 

It  appears  from  the  record  that  the  claim  of  the  appellee 
was  for  work  and  labor  performed  for  the  testator  in  his  life- 
time, for  which  he  had  received  no  compensation.  The  defense 
most  earnestly  urged  was  that  the  work  and  labor  claimed  for 
were  mere  acts  of  neighborly  kindness  done  without  an 
expectation  of  procuring  reward,  or  the  intention  of  charging 
the  testator  for  their  value. 

Messrs.  Mabshall  W.  Weir  and  Titrner  &  Holder,  for 
appellant. 

Messrs.  Franxun  A.  McConaught  and  Hay  &  Baetel, 
for  appellee. 

Pillsbury,  J.  The  question  whether  the  services  were 
performed  as  a  mere  gratuity  was  submitted  to  the  jury  upon 
the  instructions  asked  by  the  defendant  below,  which  presented 
the  legal  points  in  so  clear  a  light  that  the  jury  must  have 
understood  the  true  issue  between  the  parties. 

No  errors  of  law  are  raised  by  the  record  nor  urged  by 
counsel  for  appellant,  but  we  are  asked  to  reverse  the  judg- 
ment because  the  finding  is  against  the  weight  of  the  evidence. 
A  careful  consideration  of  the  evidence  convinces  us  that  there 
is  sufficient  proof  in  the  record  to  sustain  the  finding,  and 
that  we  should  not  interfere  in  this  case  unless  we  are  pre- 
pared to  do  so  in  every  case,  where,  perhaps,  we  might  be 
disposed  to  determine  the  fact  otherwise,  were  the  question 
presented  to  us  for  decision  in  the  first  instance. 
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Some  etfect  should  be  given  to  the  findings  of  fact  by  a  jury, 
and  where  two  juries  have  found  the  same  way  upon  a  single 
question  of  fact,  and  about  which  they  could  not  be  misled, 
their  verdict  should  not  be  set  aside  and  their  findings  ignored, 
except  when  it  is  evident  they  have  been  actuated  by  passion 
or  prejudice. 

Nothing  of  that  kind  appears  in  this  record,  and  we  affirm 
the  judgment. 

Judgment  affirmed. 


The  Ohio  &  Mississippi  Kailroad  Company 

V. 

E.  Emrich. 

Carriers — Loss  qf  Gooda — Action  hy  Consignor — Parties— lAahUify  of 
Carrier  beyond  its  Line — Special  Contract — Receipt — Question  for  Jury — 
Delivery  to  Connecting  Line — Burden  of  Proof. 

1.  A  common  carrier,  receiving  groods  to  carry,  marked  to  a  destination 
beyond  its  line,  is  bound,  under  an  implied  contract,  to  carry  and  deliver  at 
the  place  marked.  But  this  common  law  liability  may  be  restricted  by  con- 
tract fairly  made. 

2.  It  is  a  question  for  the  jury  whether  the  terms  of  a  receipt  or  bill  of 
lading  limiting  the  carrier's  liability  to  its  own  line  was  fairly  made,  un- 
derstood and  assented  to  by  the  assignor. 

3.  The  consignor  of  goods  intrusted  to  a  common  carrier  may  maintain 
an  action  for  a  failure  to  carry  and  safely  deliver,  the  contract  for  transpor- 
tation being  with  him. 

4.  In  the  case  presented,  it  is  Held:  That  the  evidence  proves  ownership  of 
the  goods  in  question  in  the  consignor;  that  upon  its  own  construction  of 
the  contract,  the  burden  of  proof  was  upon  the  defendant  to  show  a  safe 
carriage  to  the  terminus  of  its  line,  and  a  delivery  to  a  connecting  line; 
and  that  the  evidence  fails  to  show  such  delivery. 

[Opinion  filed  October  5,  1887.] 

Appeal  from  the  Circuit  Court  of  Wayne  County;  the  Hor 
C.  C.  BoaGS,  Judge,  presiding. 

Messrs.  Pollard  &  Werner,  for  appellant 
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"  When  a  bill  of  lading,  given  on  the  acceptance  of  goods  bj 
a  carrier,  shows  they  are  to  be  forwarded  to  a  particular  place 
only,  which  is  short  of  their  p'ace  of  destination,  and  the  con- 
signor has  bjen  a  frequent  shipper  by  the  fcame  line,  and  was 
in  the  habit  of  receiving  like  bills  of  lading,  it  will  be  pre- 
sumed he  was  familiar  with  its  contents,  and  knew  the  ca  rier 
was  not  under  obligations  to  carry  the  goods  to  the  place  to 
which  they  were  marked."  Merchants'  Des.  &  Tr.  Co.  v. 
Moore,  88  111.  136;  see  also  C.  &  N.  W.  R.  R  Co.  v.  Church,  12 
111.  App.  17. 

If  the  contract,  then,  was  to  carry  to  Cincinnati  and  there 
deliver  to  a  connecting  carrier,  is  a  brea«  h  sliown  by  showing 
non-receipt  of  goods  at  destination?  We  think  not.  Hutchinson 
on  Carriers,  Sec.  760;  Gi  bart  v.  Dale,  5  Ad.  &  El.  543.  Bill 
of  lading  shows  that  the  goods  were  consigned  to  E.  Em:ich, 
and  the  presumption  is  tliat  the  title  vested  in  the  consignee 
immediately  upon  delivery  to  the  carrier  by  the  shipj^er. 
Peun.  Co.  V.  Poor,  103  Ind.  553;  Blum,  Frank  &  Co.  v.  The 
Caddo,  1  Woods  (C.  C.)  64;  Hutch.  Carr.,  Sec.  130. 

There  is  a  complete  delivery  to  a  connecting  carrier  where 
the  goods  are  deposited  within  the  control  of  that  carrier. 
Pratt  v.  Grand  Trunk  E.  E.  Co.,  95  U.  S.  43;  Merriman  v. 
Hartford  &  N.  H.  E.  Q.  C,  20  Conn.  354;  Hutch.  Carr.,  Sec. 
102. 

Messrs.  Hanna  &  Adams,  for  appellee. 

When  goods  are  delivered  to  a  railway  company  or  other 
common  carrier  marked  to  a  particular  place,  whether  beyond 
the  company's  line  or  not,  and  the  company  receives  them, 
then  there  is  an  implied  contract  on  the  part  of  the  company 
to  carry  such  goods  to  the  destination  marked,  and  this  liability 
can  not  be  limited  or  in  any  way  modified  by  anything  con- 
tained in  the  bill  of  lading,  unless  such  different  conti-act  is 
agreed  to,  understood  and  assented  to  by  the  shipper.  I.  C.  E. 
E.  Co.  V.  Frankcnberg,  54  111.  88;  Adams  Express  Co.  v. 
Haynes,  42  111.  89;  Anchor  Line  v.  Dater,  68  111.  369;  Field 
V.  C.  &  E.  I.  E.  E.  Co.,  71  111.  458. 

The  question  as  to  whether  the  shipper  did  make  a  contract 
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to  ship  the  goods  to  a  destination  ditferent  from  the  one  to 
which  the  goods  are  marked,  is  a  question  of  fact  for  the  jury; 
and  the  bill  of  lading  is  not  evidence  of  that  fact.  Field  v.  C. 
&  R  l!  R  E.  Co.,  71  IlL  458;  L  C.  R  R  Co.  v.  Frankenberg, 
54  liL  88. 

Wilkin,  J.  About  the  19th  of  November,  1886,  appellee 
shipped  a  box  of  clothing  over  ap[:ellant's  road  from  Fairlield, 
Illinois.  It  was  marked  Freehold,  New  Jersey,  and  consigned 
to  his  brother,  £.  Emrich. 

Appellant's  agent  at  Fairfield  gave  him  a  receipt  for  th^  box 
ID  which  it  is  stated  that  it  is  "to  be  forwarded  to  Cincinnati, 
Ohio,  station,  upon  the  following  conditions.*'  One  of  these 
conditions  is  that  the  responsibility  of  appellant  "shall  termi- 
nate when  delivered  to  the  next  carrier."  There  is  no  dispute 
as  to  the  value  of  the  goods  nor  as  to  the  fact  that  they  were 
lost.     The  judgment  below  was  for  appellee  for  $100. 

Appellant  urges,  with  seeming  earnestness,  that  appellee  can 
not  maintain  this  action,  because,  as  counsel  say,  he  was  "  only 
the  shipper  or  consignor,"  and  they  insist  that  he  must  prove 
that  he  is  the  owner  of  the  goods  before  he  can  sue  for  their 
lose.  In  other  words,  they  assume  that,  inasmuch  as  the  law 
presumes  in  the  absence  of  proof  that  the  consignee  is  the 
owner,  therefore,  the  consignor  can  not  sue.  The  legal  position 
is  untenable.  The  contract  for  the  transportation  bein^  with 
the  consignor  he  may  sue  for  its  breach  in  the  failure  to  carry 
and  safely  deliver,  whether  he  retains  any  property  in  the 
goods  or  not;  the  recovery  being  for  the  benefit  of  the  con- 
signee if  he  was  the  real  owner.  Hutch.  Carr.,  Sec.  736; 
Great  Western  Eailroad  Company  v.  McComas,  33  111.  185. 

There  is  sufiicient  proof  of  ownership  in  the  plaintiff  below 
to  entitle  him  to  maintain  the  action,  even  if  the  law  was  as 
contended  by  appellant. 

Appellee  testified  that  he  purchased  the  goods;  that  he 
bought  more  than  the  market  at  Fairfield  would  justify.  On 
cross-examination  he  says,  "  I  received  this  receipt  for  my  box." 
On  re-direct  examination  the  question  was  asked  him,  "And 
you  shipped  them  to  your  brother  to  Freehold,  New  Jerse}^ 
to  sell  for  you."     Answer.     "  Yes,  sir."    This  evidence  is  suf- 
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ficioiit  to  overcome  a  mere  presumption,  and  prove  ownership 
in  appellee. 

Appellant  also  insists  that  by  the  express  terms  of  the  receipt 
given  for  the  box  it  only  undertook  to  carry  it  to  Cincinnati, 
Ohio,  and  that  there  is  no  evidence  to  show  a  failure  to  do  so. 
On  the  other  hand  appellee  contends  that  the  box  beiiiq: 
marked  to  Freehold,  New  Jersey,  and  received  by  appellant, 
the  contract  in  law  was  for  a  through  shipment  and  that  proof 
of  loss  at  destination  fixes  the  h'ability  of  the  carrier. 

The  law  of  this  State  is  that  a  common  carrier  receiving 
goods  to  carry  marked  to  a  destination  beyond  its  line  is  bound, 
under  an  impliel  contract,  to  carry  and  deliver  at  the  place 
marked.  W.,  St  L.  &  P.  Ky.  Co.  v.  Jaggerman,  115  111.  407, 
and  cases  cited.  This  is  the  common  law  liability  which  may 
be  restricted  by  a  contract  fairly  and  understand  ingly  made. 

It  is  a  question  for  the  jury  to  determine  whether  tlie  terms 
of  a  receipt  or  bill  of  lading,  limiting  liability  to  the  carrier's 
own  line,  was  fairly  made,  understood  and  assented  to  by  the 
consignor.  I.  C.  R.  R.  Co.  v.  Frankenberger,  54  111.  88;  Fields 
v.  C.  &  R.  I.  R.  R  Co.,  71  111.  453.  It  does  not  necessarily  fol- 
low, because  tlie  shipper  accepted  a  receipt  for  the  goods  to  b3 
carried  containing  limitations  of  the  carrier's  liability,  that  he 
assents  thereto.     Anchor  Line  v.  Dater,  68  111.  309. 

No  objection  is  made  to  instructions  given.  The  questions 
of  fact  seem  to  have  been  fairly  submitted  to  the  jury  and  we 
see  no  reason  for  disturbing  their  finding. 

It  may  be  said  that  appellee  should  have  known  the  con- 
tents of  the  receipt.  It  is  evident,  we  think,  that  he  did  not, 
or,  at  least,  that  he  understood  that  tiie  goods  were  to  be  car- 
ried through  as  marked,  and  there  is  no  pretense  that  his  atten- 
tion was  directly  called  to  the  limitation  in  the  receipt. 

The  evidence  is  sufficient  to  support  the  judgment  below  even 
on  the  theory  that  appellant  was  only  required  to  carry  to  Cin- 
cinnati and  tliere  safely  deliver  to  a  connecting  carrier.  As 
before  stated,  the  loss  of  the  goods  is  not  disputed;  the  proof 
is  clear  that  they  never  reached  their  destination.  Appellee 
swears,  and  it  is  not  denied,  that  some  four  weeks  after  the 
shipment  he  applied  to  Mr.  Foster,  the  agent  of  appellant  at 
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Fail-field,  to  send  a  tracer  for  the  box;  that  he  reported  that 
it  could  not  be  found;  that  he  procured  a  second  tracer  and 
after  some  weeks  the  agent  again  reported  that  he  could  learn 
nothing  of  them.  This  proof  is  clearly  sufficient  to  place  the 
burthen  upon  appellant  to  show  a  safe  carriage  to  Cincinnati 
and  delivery  to  a  connecting  line,  even  on  its  construction  of 
the  contract.  In  Adams  Express  Co.  v.  Stettaners,  61  III.  187, 
it  is  said:  "When  the  goods  fail  to  reach  their  destination 
and  the  carrier  does  not  show  the  manner  of  their  loss,  the 
presumption  arises  against  him  of  want  of  ordinary  care.  This 
rule  is  reasonable  and  just.  The  carrier  alone  has  it  in  his 
power  to  sliow  what  has  become  of  the  goods  or  why  they 
were  not  duly  delivered.  He  has  the  means  of  tracing  them 
from  the  moment  of  their  shipment;  the  shipper  has  not." 

Appellant  attempted  to  make  proof  of  the  safe  arrival  at  Cin- 
cinnati and  delivery  to  another  line,  by  introducing  as  a  wit- 
ness its  transfer  clerk  at  that  place.  Testifying  from  a  memo- 
randum made  by  himself  he  swears  that  he  transferred  the 
box,  November  23, 1886,  and  put  it  in  a  car  of  the  C,  C,  C.  & 
I.,  standing  on  the  track  of  the  O.  &  M.  No  one  was  in  charge 
of  the  car;  there  is  nothing  to  show  that  it  ever  reached  the 
track  of  the  connecting  line.  No  receipt  was  taken,  nor  so  far  as 
the  proof  shows  was  the  C,  C.,C.  &  I.  ever  notified  that  the  box 
had  been  transferred  to  it.  While  this  might  be  a  sufficient 
delivery  to  fix  liability  as  between  carriers,  it  is  not  binding  on 
the  shipper.  Ilntchinson  on  Carriers,  Sec.  104.  It  can  not 
be  seriously  urged  that  upon  this  evidence  of  delivery  to  the 
C.,C.,C.  ife  I.  appellee  could  have  maintained  an  action  against 
it  for  a  loss  or  failure  to  deliver  at  destination.  Wait's 
Actions  and  D3fense3,  Vol.  2,  pages  22  and  23;  2  Parsons 
on  Contracts,  195. 

In  C.  &  N.  W.  R  R  Co.  v.  Williams,  U  111.  176,  cited  by 
appellant,  the  transfer  clerk  of  the  receiving  company  swore 
himself  that  he  received  the  freight  from  the  company  trans- 
ferring it 

The  evidence  of  delivery  in  that  case  is  by  no  means  unsat- 
isfactory. 

We  are  satisfied  with  the  judgment  of  the  Circuit  Court  in 
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its  view  of  the  case  as  here  preseated,  and  are  of  the  opinion 
that  it  should  be  affii'med* 

Judgment  affirmed. 


The  Mobile  &  Ohio  Railroad  Company 

V. 

The  People  ex  bel.  William  Davis. 

Railroads — Highway  Crossings — Signals — Penalty — Action  to  Recover 
— Evidence — Conflict  qf— -Question  for  Jury — Contributory  Negligence. 

In  an  action  a^inst  a  railroad  company  to  recover  the  penalty  for  its  fail- 
ure to  gfive  the  statutory  signals  at  a  public  highway  crossing,  it  is  held: 
That  the  evidence  justified  the  jury  in  fin  ling  that  the  crossing  in  question 
was  a  highway  crossing  and  outside  of  any  municipality;  that  it  ij«  immate- 
rial whether  the  party  for'whose  use  the  action  is  broujrht  was  guilty  of  con- 
tributory negligence  when  struck  by  defendant's  locomotive  at  said  crossing, 
the  penalty  being  forfeited  to  the  State;  and  that,  the  evidence  biing  con- 
flicting, the  finding  of  the  jury  that  the  required  signals  were  not  given,  ,iB 
conclusive. 

[Opinion  filed  October  6,  1887.] 

Appeal  from  the  Circuit  Court  of  Monroe  County;  the 
Hon.  Gborgb  W.  Wall,  Judge,  presiding. 

This  action  was  brought  against  appellant  to  recover  the 
penalty  provided  for  by  the  statute  for  its  alleged  failure  to  give 
the  statutory  signals  at  a  public  highway  crossing.  A  trial  was 
had  before  the  court  and  a  jury,  a  penalty  imposed  upon  a 
verdict  finding  appellant  guilty,  and  appeal  to  this  court. 

Messrs.  Pollard  <fe  Wriv^kr,  for  appellant. 

Appellant  was  under  no  obligation  whatever  to  give  the 
statutory  signals  at  the  time  and  place  in  question.  The  cross- 
ing at  which  the  collision,  referred  to  by  the  witnesses,  occurred 
was,  as  alleged  in  the  declaration  and  shown  by  the  testimony 
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throughout,  in  the  town  of  Columbia,  being  the  intersection 
of  the  so-called  Centerville  Eoad,  with  appellant's  railroad. 
There  is  not  a  syllable  of  testimony  tending  to  prove  that  this 
Centerville  road  is  a  public  highway.  Yet  proof  of  tliis  fact 
is  essential  to  a  recovery  under  the  statute.  C.  &  A.  K.  E. 
Co.  V.  Adler,  56  LI.  344. 

But  conceding,  for  the  purpose  of  argument  merely,  that  it 
is  shown  that  the  crossing  in  question  is  the  intersection  of  a 
public  road  with  appellant's  railroad,  yet,  being  within  the  cor- 
porate limits  of  a  town,  wo  contend  it  is  not  the  crossing  of 
the  railroad  with  a  public  highway,  within  the  meaning  of  the 
statute.     Mobile  «fe  O.  E.  E.  Co.  v.  State,  51  Miss.  137. 

Contributory  negligence  is  a  defense  to  an  action  of  this 
kind.  The  recovery  is  allowed  only  for  the  use  of  an  aggrieved 
pei-8on.  Can  a  pei-son  be  said  to  be  aggrieved  by  a  violation 
of  the  statute,  where  his  own  negligence  brings  him  to  grief? 
"We  think,  on  reason  and  authority,  he  can  not,  and  therefore, 
that  contributory  negligence  was  a  proper  defense  to  this 
action,  and  that  the  trial  court  erred  in  refusing  the  instruction 
asked  for  on  this  subject. 

Sec.  62  of  the  act  under  consideration  prescribes  a  pen- 
alty, no  less  absolute  than  the  one  in  question,  for  the  non- 
observance  of  its  provisions — the  fencing  of  railroad  track — 
and  it  has  been  held  that  contributory  negligence  will  defeat 
the  recovery  of  the  penalty,  the  value  of  the  cattle  killed  and 
attorney's  fee.  J.  &  K  L  E.  E.  Co.  v.  Jones,  20  111.  221; 
St.  L.,  A.  &  T.  H.  E.  E.  Co.  v.  Todd,  36  111.  409;  I,  C.  E.  E. 
Co.  V.  Middlesworth,  43  111.  64;  E,  E.  I.  &  St.  L.  E.  E.  Co. 
V.  Irish,  72  111.  404;  T.,  P.  &  W.  E.  E.  Co.  v.  Johnson,  74 
111.  83;  T.,  W.  &  W.  Ry.  Co.  v.  McGinnis,  71,  111.  346;  C.  &  St. 
L.  E.  E.  Co.  V.  Woos^ley,  85  IlL  370;  C,  B.  &  Q.  R  E.  Co. 
V.  Seirer,  60  111.  295. 

Mr.  William  Winkelmann,  for  appellee. 

Ptllsbtjet,  J.  It  is  first  objected  that  there  was  no  proof 
tLat  the  road  crossing  where  the  alleged  failure  to  ring  the 
bell  or  sound  the  whistle  as  required  by  the  statute  was  a 
public  highway,  and,  therefore,  no  obligation  rested  upon  the 
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appellant  to  give  such  signals.  We  have  examined  the  evi- 
dence upon  this  point  caref  nlly  with  a  view  to  ascertain  if  such 
was  the  fact,  and  are  obliged  to  disagree  with  counsel  as  to  the 
eii'oct  of  the  evidence  appearing  in  the  recr)rd.  The  place 
where  the  alleged  violation  of  the  statute  occurred  was  at  the 
crossing  of  the  Centerville  road  with  the  railroad,  and  the 
location  was  shown  bj  a  plat  made  by  the  surveyor,  which 
purported  to  be  a  "  plat  of  the  St  Louis  and  Cairo  Kailroad 
crossing  at  road  leading  from  Columbia  to  Centerville  in  Town 
of  Columbia,  Monroe  County,  Illinois."  This  plat  was  intro- 
duced without  objection.  The  witnesses  all  call  it  the  "Cen- 
terville road,"  and  one  describes  it  as  a  "  macadamized  road," 
and  the  train  men,  called  by  the  appellant,  te  tify  that  they 
not  only  on  this  occasion,  but  always,  gave  the  statutory  sig- 
nals; and  when  the  engineer  was  asked  why  he  gave  such 
signals  at  the  Centerville  crossing  answered :  "  Koad  crossing. 
It  is  the  rule  of  all  railroad  companies  to  compel  their  engi- 
neers to  give  road  crossing  signals."  This  testimony,  in  the 
absence  of  countervailing  proof,  we  deem  sufficient  to  justify 
the  jury  in  finding  that  the  Centerville  crossing  was  a  public 
highway  and  that  it  was  so  recognized  by  appellant  and  its 
servants  engaged  in  its  business  of  running  trains.  Indeed, 
the  whole  record  considered,  it  does  not  appear  that  in  the 
course  of  the  trial  below  up  to  the  time  the  instructions  were 
given  there  was  any  attemi^t  to  raise  the  question  as  to  the 
existence  of  a  public  highway  at  that  crossing. 

It  is  next  said  that  it  appears  that  this  crossing  was  in  the 
Town  of  Columbia,  and  thus  a  street  in  a  municipality  to  which 
the  statute  does  not  apply.  Without  admitting  the  position 
of  appel'ant  that  a  street  in  a  town  or  city  is  not  a  public 
highway  within  the  meaning  of  the  statute  requiring  signals 
of  the  approach  of  trains  to  be  given,  it  will  suffice  to  say  that 
there  is  no  evidence  in  the  record  that  it  was  within  the  limits 
of  any  such  city  or  town.  It  is  designated  in  the  proofs  as 
the  Centerville  crossing  on  the  road  leading  from  Columbia  to 
Centerville,  called  the  Centerville  road,  as  distinguished  in  the 
evidence  from  the  Waterloo  road,  another  road  leading  from 
Columbia  to  Waterloo  and  crossing  the  railroad  about  80  or 
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100  rods  from  the  Centerville  road.  The  evidence  introduced 
was  Biifficicnt  to  justify  a  finding  that  it  was  a  public  higliway 
outside  of  any  municipality,  and,  if  the  appellant  desired  to 
properly  raise  the  question  whether  the  statute  applied  to  a 
street  in  a  town,  it  could  have  shown  the  facts  by  proving  that 
the  crossing  in  question  was  on  a  street  in  the  town  and  that 
the  town  was  incorporated. 

It  is  next  urged  that  Davis,  for  whose  use  this  suit  is 
brought  as  the  aggi'ieved  party,  was  guilty  of  contributory 
negligence  in  getting  struck  at  this  crossing  when  traveling 
upon  the  highway,  and  that  such  negligence  |>revents  the 
people  from  maintaining  this  action.  This  position  might 
avail  if  Davis  was  seeking  to  recover  damages  from  appellant 
for  tlie  injury  sustained  by  him  in  being  ran  down  at  the 
crossing  by  the  train  of  the  appellant.  Bat  this  action  is 
brought  by  the  State  to  recover  the  penalty  imposed  upon 
railroads  for  a  failure  to  comply  with  the  requirements  of  a 
general  law  enacted  for  the  purpose  of  compelling  them  to 
take  certain  precautions  against  committing  injury  to  individ- 
uals at  places  where  they,  as  well  as  the  trains  of  railroad 
companies,  have  a  perfect  right  to  be.  The  State  has  an 
interest  in  the  preservation  of  every  human  life  within  its 
jurisdiction,  for  the  units  of  the  population  compose  the  State 
in  the  aggregate  capacity,  and  in  giving  railroad  companies 
the  franchise  to  operate  a  railway  it  recognized  the  fact  that 
it  was  licensing  the  use  of  the  most  powerful  and  dangerous 
machinery  to  run  across  our  highways  at  the  same  grade,  and 
against  which  the  individual  citizen  passing  along  such  way 
had  no  means  of  protecting  himself  unless  warned  of  the 
danger  he  would  assume  in  being  upon  the  crossing  at  the  time 
any  locomotive  was  due  there.  It  saw  proper,  therefore,  to 
provide  by  general  law  for  a  warning  to  be  given  of  the  approach 
of  any  locomotive  engine  to  any  such  crossing,  and  a  penalty 
for  the  violation  of  the  duty  thus  imposed,  and  where  a  rail- 
road violates  this  provision  of  the  statute  and  incurs  the  penalty 
it  is  no  less  guilty  because  some  individual  citizen  was  run  down 
when  he  had  not  exercised  that  degree  of  care  required  by  the 
common  law  if  he  was  seeking  to  recover  damages  for  per- 
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Bonal  injuries.  In  the  one  case  the  people  of  the  State  are 
seeking  to  recover  the  penalty  affixed  by  general  law  for  its 
violation,  in  the  other  the  individual  is  seeking  to  recover  for 
injuries  caused  by  the  negligence  of  another,  when  by  exer- 
cising ordinary  care  he  could  have  prevented  the  injury 
occurring.  The  people  in  a  proper  and  constitutional  manner 
have  declared  that  in  the  operation  of  railroad  trains  certain 
precautions  are  to  be  observed  and  signals  given  in  approach- 
ing the  crossings  of  public  highways,  and  it  is  no  excuse  for 
a  violation  of  such  requirennent  of  the  statute  that  some  one  was 
injured  in  consequence  thereof,  who,  by  a  greater  care  to  ascer- 
tain if  a  train  was  approaching,  might  have  escaped  being 
injured.  In  this  case  the  people  sue  for  the  violation  of  a 
public  statute  and  they  have  no  concern  whether  such  viola- 
tion was  the  proximate  cause  of  the  injury  to  Davis  or  not. 
If,  after  the  payment  of  the  penalty  to  the  people  by  the  rail- 
road company  they  see  proper  to  give  it  to  him,  the  appellant 
has  no  reason  to  complain.  Who  is  the  aggrieved  person  to 
whom  the  court  will  award  the  penalty  need  not  conceni  the 
appellant  It  was  its  duty  to  give  the  signals  prescribed  by 
the  law  of  the  State.  If  it  did  not  do  so  it  has  forfeited  the 
penalty  to  the  State,  and  when  it  has  paid  it  the  law  is  satis- 
fied ;  it  stands  discharged  and  it  has  no  further  interest  in  the 
application  that  shall  be  made  of  the  fund  by  the  court  It  is 
again  objected  that  the  verdict  is  against  the  weight  of  the 
evidence  upon  the  question  whether  the  signals  were  given  for 
|;  the  crossing  in  question.  The  engineer  and  fireman  and  one 
other  witness  for  the  defendant  testify  that  the  signals  were 
made  for  this  particular  crossing,  while  three  witnesses  for  the 
plaintiff  testify  equally  positively  that  they  were  watching  the 
train  as  it  approached  the  crossing  to  see  if  the  signals  were 
given,  as  they  saw  Davis  approaching  the  crossing  and  feared 
that  a  collision  might  occur,  and  each  of  them  swear  that  the 
bell  was  not  rung  nor  the  whistle  sounded  for  the  Centerville 
crossing.  Five  other  witnesses  for  the  plaintiff  also  testify  that 
they  were  in  a  position  to  hear  the  signals  if  given,  but  heard 
none;  some  of  them  state  they  heard  the  signal  for  the 
Water\oo  crossing  a  greater  distance  from  them  than  the 
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crossing  in  question,  but  did  not  hear  any  given  at  this  cross- 
ing. In  such  a  conflict  of  the  evidence  it  was  for  the  jury  to 
determine  whether  the  required  signals  were  or  were  not  given, 
and  in  that  condition  of  the  evidence  their  finding  ought  not 
to  be  disturbed  by  an  appellate  tribunal.  The  jury  were  fully 
instructed  by  the  learned  Judge  below,  and  to  his  charge  no 
exceptions  are  urged  here,  and  in  such  case,  upon  the  questions 
of  fact  arising  upon  the  record,  the  verdict  of  the  jury  should 
be  taken  as  settling  the  facts  in  the  case.  No  such  error 
appearing  as  requires  us  to  interfere,  the  judgment  will  be 
afiirmed. 

Judgment  affirmed. 


The  Consolidated  Coal  Company  of  St.  Louis 

V. 

Andrew  Yung,  Administrator. 

Coal  Mines — See.  16,  Chap.  93,  R.  S, — Action  for  Damages  for  Causing 
Death  of  Miner — Parties — Declaration — Negligence  at  Common  Law — In- 
structions— Arrest  of  Judgment, 
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1.  In  an  action  by  an  administrator  against  a  coal  niiningr  company  to 
recover  damages  for  causing  the  death  of  the  plaintiff's  intestate,  the  only 
omission  of  duty  charged  by  the  declaration  being  a  failure  to  furnish  proofs 
and  prop  the  clod,  dirt,  slate  and  other  materials  so  that  it  would  not  fall, 
it  is  held:  That  the  declaration  does  not  show  a  violation  of  Sec.  16,  Chap. 
93,  R.  S.,  under  which  the  owner  is  only  required  to  furnish  and  send  down 
sncli  props;  that  the  negligence  charged  does  not  constitute  a  cause  of  action 
at  common  law;  that  an  instruction  given  for  plaintiff,  which  directed  the 
attention  of  the  jury  to  other  and  different  elements  of  liability  than  those 
alleged  in  the  declaration,  was  erroneous;  and  that  the  motion  in  arrest  of 
judgment  should  have  been  granted. 

2.  An  instruction  which  directs  attention  to  elements  of  liability  not 
specified  in  the  declaration,  is  fatally  defective. 


[Opinion  filed  October  5,  1887.] 
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Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  appellant 

Mr.  Edward  L.  Thomas,  for  appellee. 

Wilkin,  J.  Action  on  the  case,  in  which  it  is  averred  by 
the  declaration  that  appellant  was,  on  November  27,  1886, 
operating  a  coal  mine  and  by  its  servants  mining  and  hoisting 
coal  therefrom;  that  while  deceased  was  loading  coal  in  boxes  in 
said  mine,  without- any  fault  or  negligence  on  his  part,  a  great 
quantity  of  clod,  dirt,  slate  and  other  material  fell  on  him  from 
the  roof  of  the  mine,  and  killed  him.  "  That  it  was  the  duty 
of  defendant  to  furnish  props  and  prop  said  clod,  dirt,  slate 
and  other  material  so  that  the  same  would  not  fall ;"  that  de- 
fendant not  regarding  its  duty,  as  aforesaid,  carelessly  and  neg- 
ligently, with  full  knowledge  of  the  dangerous  condition  of 
said  clod,  dirt,  etc.,  and  knowing  the  same  was  liable  to  fall 
and  inflict  great  injury  upon  said  Larcher,  or  to  kill  him, 
neglected  and  failed  to  put  under  said  clod,  etc.,  proper  sup- 
ports or  props,  and  by  reason  of  said  failure  after  notice  of  the 
dangerous  conditions  thereof,  the  said  clod,  etc,  so  fell,  as 
aforesaid,  and  crushed  and  killed  Larcher,  as  aforesaid,  without 
fault  or  negligence  on  his  part. 

The  declaration  then  avers  that  the  deceased  left  a  widow 
and  minor  children,  and  the  grant  of  letters  of  administration, 
laying  damages  at  §5,000. 

A  plea  of  the  general  issue  was  filed  and,  on  trial  by  jury, 
judgment  rendered  for  plaintiflf  below  for  $3,000,  and  the  de- 
fendant appealed  to  this  court. 

Appellant  treats  the  case  as  shown  by  the  declaration,  as  an 
attem]3t  to  recover  for  the  omission  of  a  statutory  duty  im- 
posed by  the  16th  section  of  the  act  to  protect  miners.  Chap. 
93,  K.  S.,  and  insists  that  the  declaration  does  not  show  any 
violation  thereof,  that  section  only  requiring  *'  the  owner; 
agent  or  operator  of  coal  mines  to  keep  a  sufficient  supply  of 
timber,  when  required,  to  be  used  as  props     *    *    *    and  to 
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send  down  such  props  when  required ;"  when,  as  it  is  here 
averred,  it  was  not  only  the  duty  of  defendant  to  furnish 
the  props  but  also  to  put  them  in,  and  prop  the  roof  of  the 
mine  so  as  to  make  it  safe  for  the  workmen. 

It  is  also  urged  that  as  a  proceeding  under  the  statute  the 
action  was  improperly  brought  by  the  administrator  instead 
of  the  widow.  Both  these  grounds  of  reversal  presented  here 
were  raised  below  by  motion  in  arrest  of  judgment.  Treat- 
ing the  action  as  being  brought  under  the  statute,  there  can 
be  no  doubt  as  to  the  correctness  of  both  propositions;  the 
fii'st  being  manifested  from  the  mere  reading  of  the  statute 
and  declaration,  and  the  second  sustained  by  Litchfield  Coal 
Co.  V.  Taylor,  81  111.  500,  cited  by  appellant. 

Appellee,  however,  insists  in  reply,  that  the  action  is  at 
common  law,  the  negligence  charged  being  common  law  negli- 
gence and  not  statutory;  that  a  good  cause  of  action  being 
alleged  at  common  law,  the  suit  is  maintainable  by  the  pei*sonal 
representatives  of  the  deceased  under  Chap.  70,  R.  S. 

Tlie  fallacy  of  the  argument  in  support  of  this  reply  lies  in 
the  assumption  that  the  declaration  shows  common  law  negli- 
gence. The  only  omission  of  duty  charged  by  the  declaration 
is  the  failure  to  furnish  props  and  prop  the  clod,  dirt,  slate 
and  other  material  so  that  the  same  would  not  fall.  The 
learned  counsel  cites  no  authority  to  show  that  any  such 
common  law  duty  is  imposed  upon  the  owner  or  operator  of 
a  coal  mine.  Facts  and  circumstances  may  exist  in  a  given 
ease  from  which  that  duty  will  be  imposed,  but  no  such  facts 
are  averred  in  the  plaintiff's  declaration.  But  one  instruction 
was  given  at  the  instance  of  appellee.  The  first  part  of  it  is 
a  copy  of  the  one  discussed  in  C.  &  A.  R.  R.  Co.  v.  May,  108 
III.  288,  296,  and  marked  ''  2."  It  then  adds,  "  and  if  the  jury 
believe  from  the  evidence  that  Fritz  Sauer  was  such  servant 
of  the  defendant  and  had  the  power  to  hire,  discharge,  direct 
and  control  the  deceased,  and  others  w-orking  as  the  deceased 
was,  if  they  believe  from  the  evidence  that  deceased  was 
working  for  defendant,  and,  while  so  working,  was  killed,  and 
that  he  was  under  the  direction  and  control  of  said  Sauer,  and, 
while  so  under  the  direction  and  control  of  said  Sauer,  was 

Vol.  XXIV    17 
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killed  without  fault  on  his  part,  then  they  must  find  defend- 
ant guilty,  if  they  further  believe  from  the  evidence  that  said 
Sauer  knew  the  dangerous  nature  of  the  work  at  which 
deceased  was  put  to  labor,  and,  knowing  such  danger,  negli- 
gently and  carelessly  ordered  such  work  to  go  on,  and  if  they 
further  believe  from  the  evidence  that  said  deceased  came  to 
his  death  by  reason  of  negligence  and  carelessness  on  the  part 
of  said  Sauer  in  and  about  the  direction  and  management  of 
said  work." 

Whatever  may  be  said  of  the  correctness  of  this  instruction 
as  announcing  abstract  rules  of  law,  it  contains  a  complete 
departure  from  the  issue  in  this  case.  The  only  negligence 
charged  in  the  declaration  is  a  failure  to  furnish  props  and 
])rop  said  clod,  dirt,  »late  and  other  material  so  that  the  same 
M'ould  not  fall.  By  the  instruction  the  jury  is  told  that  they 
must  find  the  defendant  guilty  (the  other  facts  named  therein 
being  found  from  the  evidence)  if  they  believe  tliat  Sauer 
knew  the  dangerous  nature  of  the  work  at  which  the  deceased 
was  put  to  labor,  and,  knowing  such  danger,  negligently  and 
carelessly  ordered  such  work  to  go  on,  and  then,  in  still  more 
sweeping  terms,  if  the  said  deceased  came  to  his  death  by 
reason  of  negligence  and  carelessness  on  the  part  of  said  Sauer, 
in  and  about  the  direction  and  management  of  said  work, 
defendant  is  to  be  held  liable. 

The  fault  in  the  instruction  is  not  in  declaring  that  under 
the  facts  stated  in  the  first  clause  the  deceased  and  Sauer 
would  not  be  fellow-servants,  within  the  rule  exempting  the 
common  master  from  liability,  but  in  directing  the  jury  to  find 
the  defendant  guilty  for  acts  of  negligence  on  the  part  of 
Sauer  for  which  it  could  not  be  legally  held  liable  under  this 
declaration,  if  the  act  had  been  performed  by  the  defendant 
itself. 

"  When  the  declaration  alleges  the  personal  negligence  of 
the  defendant  as  the  ground  of  liability  it  is  a  fatal  objection 
to  instructions  that  they  direct  the  attention  of  the  jury  to 
other  and  different  elements  of  liability."  C,  C.  &  I.  C.  E.  R. 
Co.  V.  Troesch,  68  HI.  547. 

"An  instruction  which  allows  a  recovery  for  negligence  in 
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general  respects  without  limitation  to  the  particulars  of  negli- 
gence specified  in  the  declaration,  is  too  broad."  C.  &  A.  R. 
K  Co.  V.  Mock,  72  111.  141;  E.  &  W.  G.  R  Co.  v.  People,  96 
111.  584. 

There  was  manifest  error  in  giving  the  first  mstruction  and 
in  overruling  the  motion  in  arrest  of  judgment,  no  good  cause 
of  action  being  alleged  in  the  declaration,  and  for  these 
reasons  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Frederick  C.  Obermark        i^ 

V. 

The  People  of  the  State  of  Illinois,    • 

Practice — Failure  to  Assign  Errors  on  Becord — Bill  of  Exceptions — 
In  ot f nation — Affidavit, 

1.  Where  no  errors  are  assi^ed  upon  the  record  this  court  may  decline 
to  consider  the  case. 

2.  The  instructions  and  a  motion  for  a  new  trial  are  no  part  of  the  record 
unless  incorporated  in  the  bill  of  exceptions. 

3..   An  inforiAation  charging  the  defendant  with  unlawfully  selliag  intox- 
icating liquors  requires  no  affidavit. 

[Opinion  filed  October  5,  1887.] 

Appeal  from  the  County  Court  of  Massac  County;  the 
Hon.  Pleas  Chapman,  Judge,  presiding. 

Messrs.  Benj.  O.  Jones  and  J.  C.  Shaver,  for  appellant. 
!No  brief  was  filed  for  appellee. 

Gbeen,  p.  J.  Frederick  C.  Obermark  was  tried  upon  an 
information  filed  in  the  County  Court  of  Massac  County, 
by  the  State's  Attorney  on  behalf  of  the  people,  charging 
defendant  with  unlawfully  selling  intoxicating  liquors  in  less 
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quantity  than  one  gallon  without  having  a  license  to  keep  a 
dram  shop.  The  information  is  in  the  proper  form,  signed  by 
the  State's  Attorney  but  not  sworn  to.  The  jury  found  defend- 
ant guilt}',  and  the  court  imposed  a  fine  of  §50  upon  defendant 
and  rendered  judgment  against  him  for  the  fine  and  costs. 
There  are  no  errors  assigned  upon  the  record,  and  this  omis- 
sion would  justify  us  in  declining  to  examine  the  case  further, 
or  considering  the  matters  complained  of  by  counsel  for  appel- 
lant in  their  argument. 

We  will,  however,  dispose  of  the  case,  having  examined  the 
record  carefully.  The  instructions  complained  of  by  counsel, 
and  the  motion  for  a  new  trial  which  they  insist  was  improp- 
erly overruled,  are  no  part  of  the  record,  and  can  only  be  made 
so  by  incorporating  them  in  a  bill  of  exceptions,  which  has  not 
been  done  in  this  case.  Tlie  motion  in  arrest  of  judgment 
(for  the  reason  that  the  information  was  not  sworn  to)  was 
also  properly  overruled.  It  was  filed  by  the  State's  Attorney 
on  behalf  of  the  people  and  no  affidavit  was  necessary.  Gal- 
lagher V.  Teople,  120  111.  180. 

We  will  also  add  to  what  has  been  said  that  there  was 
sufficient. evidence  to  justify  the  verdict.  The  judgment  is 
affirmed. 

Judgment  affirmed. 


The  Wiggixs  Ferry  Company 

V. 

George  W.  Reddig. 

Marine  Tort — Collision  on  ^fis8i88ippi  River — Jurisdiction — Action  at 

Common  Law — Duty  of  Steamers — Instructions — Entire  Charge — Evidence. 

• 

1.  Neither  Illinois  nor  Missouri  can  exercise  exclusive  jurisdiction  over 
any  pairt  of  the  Mississippi  River,  nor  is  either  confined  in  the  exercise  of 
its  own  jurisdiction  to  the  middle  thereof.  The  two  States  exercise  con- 
current jurisdiction  on  the  river  for  all  judicial  purposes. 

2.  Where  a  steamer,  navigating  public  waters,  does  not  keep  out  of  the 
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way  and  a  collision  occurs  with  a  flat-boat,  the  former  is  prima  facie  liable 
in  the  common  law  courts  as  well  as  in  the  courts  of  admiralty. 

3.  An  instruction  which  deflnes  the  legral  duty  of  a  steam  vessel,  in  the 
language  of  the  statute  and  the  decisions,  can  not  be  held  erroneous,  although 
it  may  not  contain  all  the  law  applicable  to  the  case. 

4.  This  court  will  look  at  the  entire  charsre  to  see  whether  the  trial  court 
has  laid  down  the  law  correctly  with  proper  limitations  and  explanations  of 
abstract  propositions  therein  contained. 

6.  In  an  action  to  recover  damages  caused  by  a  collision  on  the  Missis- 
sippi River  near  the  Missouri  shore,  between  a  steam  ferry-boat  owned  by 
the  defendant  and  the  plaintiff's  flat-boat,  it  is  held:  That  the  court  prop- 
erly excluded  evidence  of  the  common  law  of  Missouri,  touching  contribu- 
tory negligence;  th'it,  from  the  instructions  given,  when  taken  together,  the 
jury  could  not  have  concluded  that  the  defendant  was  absolutely  liable,  from 
the  mere  fact  that  the  collision  occurred;  and  that  the  evidence  sustains  the 
verdict  for  jLhe  plaintiff. 

[Opinion  filed  October  5,  1887.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
lion .  B.  H.  Cai^by,  Judge,  presiding. 

The  appellee  was  the  owner  of  a  small  flat-boat,  and  while  it 
was  floating  down  the  Mississippi  River  it  was  struck  by  a 
steam  ferry-boat  belonging  to  the  appellant,  and  the  appellee, 
who  was  engaged  in  operating  his  flat-boat,  was  caught 
between  the  two  boats  and  received  serious  iniuries,  and  he 
brought  this  action  in  case  in  the  St.  Clair  Circuit  Court  to 
recover  damages  therefor.  It  appears  that  tlio  collision 
occurred  near  the  Missouri  side  of  the  river.  Contributory 
negligence  of  the  plaintiff  was  relied  upon  as  a  defense  to  the 
action  and  in  this  connection  the  defendant  below  offered  to 
prove  "  that  by  the  laws  of  Missouri,  that  one  who  sues  for 
damages  to  his  person  can  not  recover  if  he  himself  was  guilty 
of  negligence,  which  materially  contributed  to  the  injury  com- 
plained of,"  which  offered  proof  was  rejected  by  the  court 
and  exception  saved.  The  plaintiff  below  recovered  and  the 
defendant  appealed. 

Mr.  Charles  W.  Thomas,  for  appellant. 
Sec.  563,  Rev.  Stat.  U.  S.,  gives  exclufcive  jurisdiction  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction  to   the 
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Uiiited  States  District  Courts,  "saving  to  suitors  in  all  cases 
the  right  of  a  common  law  remedy  where  the  common  law  is 
competent  to  give  it." 

Tliis  action  is  for  a  tort  committed  on  the  Mississippi  River 
in  the  State  of  Missouri,  and  is  a  subject  of  admiralty  juris- 
diction. The  Hine  v.  Trevor,  4  Wall.  555;  Nelson  v.  Leland, 
22  How.  48;  The  Eagle,  8  Wall.  15;  The  Propeller  Com- 
merce, 1  Black,  574;  Leathers  v.  Blessing,  105  U.  S.  ^26. 

The  appellee,  however,  chose  to  take  advantage  of  the  sav- 
ing clause  of  the  statute  and  invoke  the  jurisdiction  of  the 
State  court  to  apply  a  common  law  remedy. 

By  so  doing  he  abandoned  every  advantage  he  might  have 
had  in  an  admiralty  court  and  submitted  himself  to  be  gov- 
erned exclusively  by  the  modes  of  procedure  and  rules  of 
practice  and  evidence  which  obtained  in  the  jurisdiction  he 
invoked.     Steamboat  Co.  v.  Chase,  16  Wall.  522. 

He  accused  appellant  of  doing  him  an  injury  in  the  State  of 
Missouri,  and  brought  his  action  at  common  law,  and  thereby 
gave  appellant  the  right  to  apply  to  the  case  the  common  law 
of  that  State,  regarding  the  degree  of  negligence  which  will 
bar  a  recovery  there. 

The  appellant  on  the  trial  offered  to  prove  by  a  competent 
witness  that  by  the  cummon  law  of  Missouri,  one  suing  to 
recover  damages  done  to  his  pei'son  can  not  recover  if  he  him- 
self wfis  guilty  of  negligence  which  materially  ccntrfbuted  to 
the  injury.  The  court  refused  to  permit  the  evidence  to  go  to 
the  jury  and  excei>tion  was  taken. 

The  rights  of  the  parties  in  a  suit  for  a  tort  depend  upon 
the  law  of  the  place  where  the  wrong  was  done  and  not  upon 
the  law  of  the  place  where  the  suit  is  brought.  Story,  Confl. 
Laws,  Sec.  307  d;  Smith  v.  Coudry,  1  How.  32;  Mostyn  v. 
Fabrigas,  Cowp.  175;  Shaver  v.  White,  6  Munf.  110. 

The  first  instruction  given  to  the  jury  told  them  that  the 
law  requires  a  steamboat,  under  all  circumstances,  to  keep  out 
of  the  way  of  a  flat-boat.  In  other  words,  that  no  amount  of 
negligence  on  the  part  of  a  person  floating  along  a  stream  in 
a  flat-boat,  would  excuse  one  operating  a  steamboat  in  Ciise  of 
a  collision.     A  collision  between  a  steamboat  and  a  flat-boat 
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does  not  necessarily  render  the  steamboat  liable.  It  is  proper 
to  weigh  the  evidence  and  examine  the  facts  to  ascertain  who 
was  to  blame,  as  in  all  other  cases.  Fretz  v.  Bull,  12  How. 
466. 

There  was  no  evidence  whatever  upon  which  to  base  a 
material  portion  of  it.  The  flat-boat  was  not  floating  with  the 
stream  when  it  was  struck.  The  appellee  himself  testified 
that  it  was  being  propelled  by  oars,  and  that  his  companion 
was  rowing  hard.  This  fact  in  itself  deprived  appellee  of  all 
the  supposed  benefit  he  might  have  had  if  he  had  allowed  his 
boat  to  float  with  the  current,  and  made  the  instruction  doubly 
miEchievous.     Pearce  v.  Page,  24  IIow.  228. 

Messrs.  Franklin  A,  McConaughy,  J.  T.  Kenwortht  and 
Thomas  C.  Fletchek,  for  appellee. 

Proceedings  of  the  kind  at  bar,  that  is,  proceedings  in 
pe7'so?ia7n,  against  the  owner  of  the  vessel  for  damages  for  the 
negligence  of  those  in  charge  of  the  vessel,  are  expressly  re- 
served to  the  State  courts  by  Sec.  9  of  the  Federal  Judiciary 
Act  of  1789,  and  the  reservation  is  still  more  clearly  expressed 
in  See-  1  of  the  Act  of  February  20,  1845.  It  is  accordingly, 
in  general,  a  matter  of  election  with  the  injured  party,  whether 
he  will  seek  his  redress  in  the  State  or  the  Federal  courts. 
N.  J.  Navigation  v.  Mer.  Bk.  6  How.  390. 

Where  jurisdiction  is  concurrent,  that  court  which  first  takes 
jurisdiction  will  hold  it  exclusively — a  rule  supported  by  all 
authority,  and  founded  upon  reason,  and,  we  may  say,  on  neces- 
sity. Mason  v.  Pi^gott,  11  111.  85;  Smith  v.  Mclver,  9  Wheat. 
532;  Merrill  v.  Lake,  16  Ohio,  373;  Ross  v.Biichannan,  13  111. 
55;  Chittenden  v.  Rogers,  42  111.  100;  McNab  v.  Heald,  41  111. 
326. 

PiLT^BUKY,  J.  The  defendant  below  operates  a  steam  ferry 
for  the  transportation  of  railroad  cars  across  the  Mississippi 
River  between  the  City  of  St.  Louis  in  Missouri  and  East  St. 
Louis  in  Illinois.  On  the  morning  of  the  collision  the  appel- 
lee was  floating  down  the  river  in  his  boat  and  passed  by  the 
stern  of  the  S'ackman,  appellant's  boat,  which  was  then  in  her 
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Blip  on  the  Missouri  shore,  and  wlicn  a  short  distance  do\m  the 
river  the  Sack  man  backed  out  of  her  slip,  running  down  stream 
in  order  to  go  about  for  the  Illinois  shore,  and  in  so  doing  ran 
into  the  boat  of  appellee  and  injured  him.  This  action  was 
brought  as  at  common  law  to  recover  damages  for  such  injury, 
averring  negligence  upon  the  part  of  defendant  in  operating 
its  boat  and  ordinary  care  upon  his  own  part.  It  is  insisted 
that  the  tort,  if  any  be  sliown,  was  committed  witliin  the 
limits  of  the  State  of  Missouri,  and  that  the  rights  of  the  par- 
ties arc  therefore  to  be  governed  by  the  laws  of  that  State, 
and  that  for  this  reason  the  court  tarred  in  refusing  the  offered 
proof  of  the  law  of  that  State,  concerning  the  effect  of  the  con- 
tributory negligence  of  the  plaintiff  u|)on  his  right  of  recov- 
ery. Conceding  for  present  })urposes  that  the  position  of  ap- 
pellant, that  a  tort  is  so  far  local  as  to  require  the  rights  of  the 
parties  to  be  determined  by  the  laws  of  the  State  or  jurisdic- 
tion wherein  such  wrong  was  committed,  we  are  of  the  opinion 
that  such  principle  has  no  application  to  this  case. 

The  Act  of  Congress  of  June  4,  1812,  concerning  the 
Territory  of  Missouri,  provided  that  the  Mississippi  and  Mis- 
souri Rivers  and  the  navigable  waters  flowing  into  them,  and 
the  carrying  places  between  the  same,  shall  be  common  high- 
ways, and  forever  free  to  the  people  of  said  Territory  and  the 
citizens  of  the  United  Stiites,  without  any  ta'i,  duty  or  import 
therefor.  Following  this  is  the  Act  of  Congress  of  April  18, 
1818,  to  enable  the  people  of  Illinois  to  form  a  Constitution 
and  State  government,  the  second  section  of  which  defined  the 
boundaries  of  the  State,  and  fixing  its  western  boundary  as  the 
middle  of  the  Mississippi  River,  with  a  proviso  "that  the  said 
State  shall  have  concurrent  jurisdiction  *  *  *  on  the 
Mississippi  River  with  any  State  or  States  to  be  formed  west 
thereof  so  far  as  said  river  shall  form  a  common  boundary  to 
both."  The  Enabling  Act  for  the  State  of  Missouri,  March  6, 
1820,  provides  (last  proviso.  Sec.  2):  ^^  And  provided  aUo 
that  the  said  State  shall  have  concurrent  jurisdiction  on  the 
River  Mississippi  and  every  other  river  bordering  on  said  State 
and  any  other  State  or  States,  now  or  hereafter  to  be  formed 
and  founded  by  the  same,  such  rivers  to  be  common  to  both. 
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and  that  the  Kiver  Mississippi,  and  the  navigable  rivers  and 
waters  leading  into  the  same,  shall  be  common  hightodys  and 
forever  free^  as  well  to  the  inhabitants  of  the  said  State  as  to 
the  other  citizens  of  the  United  States,  without  any  tax,  import 
or  toll  therefor,  imposed  by  the  said  State."  These  acts  of 
Congress  determine  the  character  of  the  Mississippi  between 
the  State  of  Illinois  upon  the  east  and  Missouri  on  the  west  to 
be  a  common  highway  over  which  neither  can  exercise  exclusive 
jurisdiction,  nor  is  either  confined  in  the  exercise  of  its  juris- 
diction to  the  middle  of  the  river,  the  physical  boundary  of  the 
State.  On  the  river  both  States  have  concurrent  jurisdiction 
for  all  legal  purposes.  This  jurisdiction  thus  conferred  npon 
the  State  is  transferred  to  the  several  counties  bordering  upon 
the  river  bv  Sec.  2  of  the  act  relative  to  counties  in  the  fol- 
lowing  terms:  **Each  county  bounded  by  either  the  Missis- 
sippi, Ohio  or  Wabash  Kiver  shall  have  jurisdiction  over  such 
river  to  the  extent  it  is  so  bounded,  which  jurisdiction  may  be 
exercised  concurrently  with  the  contiguous  States  bounded  by 
such  river."  This  same  jurisdiction  is  recognized  in  criminal 
matters  by  Sec.  460  of  the  Criminal  Code.  From  these  stat- 
utes, both  National  and  State,  it  is  apparent  that  this  great 
river  is  treated  as  a  highway  belonging  to  neither  State,  and 
yet  over  which  each  State  exercises  joint  and  equal  power  and 
authority  for  all  judicial  purposes,  and  to  enable  them  to  redress 
private  wrongs  or  punish  crime,  the  boundaries  of  each  may 
be  said  to  extend  to  the  farther  shore.  Either  a  private  or 
public  wrong  being  committed  upon  the  w^aters  of  the  river, 
this  common  highway  of  the  people,  may  then  be  said  to  be 
committed  within  the  jurisdiction  of  either  State,  and  undoubt- 
edly it  would  be  held  that  the  judicial  tribunal  first  taking 
cognizance  of  the  cause  would,  under  well  established  and 
understood  principles,  retain  its  jurisdiction  to  the  end  of  the 
controversy,  applying  the  law  of  iki^  forum  to  the  facts  of  the 
case  in  settling  the  rights  of  the  parties.  U[)on  this  ground 
we  see  no  error  in  the  action  of  the  court  in  refusing  to  hear 
proof  of  the  common  law  of  Missouri.  But  if  we  are  wrong 
in  this  conclusion  no  possible  harm  could  result  to  appellant 
from  its  rejection,  as  the  law  of  that  State,  as  offered  to  be 
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proved,  is  but  a  fair  statement  of  the  existing  law  of  Illinois 
upon  the  same  subject,  and  if  the  court  had  been  requested  to 
so  instruct  the  jury  it  would  have  done  so. 

Objection  is  taken  to  the  first  instruction  given  for  plaintiff 
PS  follows : 

The  court  instructs  the  jury  that  "  under  the  law  applicable 
to  this  case,  if  you  believe  from  the  evidence  that  the  boat  of 
the  defendant  was  propelled  by  steam,  and  that  of  the  plaintiff 
was  a  flat-boat  floating  with  the  current  of  the  stream,  then, 
under  the  law,  the  boat  of  plaintiff  had  a  perfect  right  to  pro- 
ceed along  the  said  current  of  the  said  stream  and  follow  the 
same,  and  it  was  the  duty  of  the  boat  of  defendant  to  keep 
out  of  the  way  of  plaintiff's  boat."  The  specific  objection 
urged  to  this  instruction  is  that  it  takes  from  the  jury  all  con- 
sideration of  the  claimed  negligence  of  the  plaintiff,  and  makes 
the  appellant  liable  if  a  collision  occurs,  under  any  and  all  cir- 
cumstances. The  purpose  of  the  instruction  was  to  inform 
the  jury  of  the  duty  that  was  cast  upon  vessels  operated  by 
steam  in  the  navigation  of  public  waters,  with  resi)ect  to  ves- 
sels not  having  the  advantage  of  this  powerful  controlling 
force.  Steamers  are  so  little  affected  in  their  movements  by 
wind,  tides  or  currents,  that  they  have  no  great  difficulty  in 
selecting  and  maintaining  any  course  that  may  suit  those  in 
charge  of  them.  Crafts  not  thus  propelled  are  not  in  position 
to  control  their  movements  with  equal  facility,  but  are  so 
greatly  subjected  to  these  natural  influences  that  it  has  been 
found  necessary  to  impose  upon  the  more  favored  craft  in 
these  particulars  the  burden  of  exercising  a  higher  degree  of 
care  and  vigilance  to  avoid  collisions  than  apply  to  those  of  an 
equal  grade  or  class.  These  duties  have  not  only  been  defined 
by  the  courts  of  admiralty,  but  have  been  declared  by  the 
statutes  of  the  United  States.  Rule  20  of  Chap.  5  of  the  Revised 
Statutes  of  the  United  States,  relating  to  commerce  and  navi- 
gation, provides  that  "  if  two  vessels,  one  of  which  is  a  sail 
vessel  and  the  other  a  steam  vessel,  are  proceeding  in  such 
directions  as  to  involve  risk  of  collision,  the  steam  vessel  shall 
keep  out  of  the  way  of  the  sail  vessel,"  and  in  such  case,  by 
Rule  23,  the  sail  vessel  has  the  right  to  keep  her  course,  liav- 
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ing  a  due  regard  to  the  perils  of  navigation  or  the  special 
circumstances  which  may  exist  in  tlie  given  case,  rendering  9 
departure  from  the  rules  necessary  to  avoid  immediate  danger 
Speaking  of  the  effect  of  these  statutory  rules  Mr.  Justice 
Davis,  in  the  case  of  The  Steamboat  Carroll  v.  Green,  8  Wall. 
302,  which  was  a  case  of  collision  between  a  steamer  and  a 
sailing  vessel,  said :  "  The  steamer  was  required  to  keep  out  of 
the  way,  slack  her  speed,  or,  if  necessary,  stop  and  reverse, 
while  the  schooner  was  required  to  maintain  her  course,  and 
was  not  justified  in  changing  it  unless  obliged  to  do  so  to  avoid 
adanger  that  immediately  threatened  her.  As  the  steamer  did 
not  keep  out  of  the  way,  and  as  the  collision  occurred,  the 
steamer  \%  prima  facie  liable,  and  can  only  relieve  herself  by 
showing  that  the  accident  was  inevitable,  or  was  caused  by 
tlie  culpable  negligence  of  the  schooner."  This  decision  was 
re-afl5rmed  in  the  case  of  the  "City  of  Paris,"  a  steamer, 
against  Simmons,  the  owner  of  a  sailing  vessel  injured  by  a 
collision  with  the  steamer  (9  Wall.  634),  where  it  is  said 
that  the  schooner  was  pursuing  her  regular  course  when 
she  reached  the  steamer's  track,  and  this  she  had  the  right 
to  do,  and  the  duty  rested  upon  the  steamer  to  see  her 
and  keep  out  of  her  way.  These  authorities  are  clear  as 
to  the  duty  imposed  upon  steam  vessels  in  navigating  public 
waters,  and  are  no  less  imperative  when  the  remedy  is  sought 
in  the  common  law  courts  than  in  the  courts  of  admiralty. 
The  duty  is  defined  by  the  general  law  and  a  violation  of  this 
duty  is  negligence,  and  if  a  collision  occurs  in  consequence  of 
such  violation  liability  ensues,  unless  the  party  guilty  of  such 
act  can  show  sach  contributory  negligence  on  the  part  of  the 
plaintiff  as  to  prevent  a  recovery.  An  instruction,  therefore* 
that  defines  the  legal  duty  of  a  steam  vessel,  in  the  language 
of  the  statute  and  of  the  decisions,  can  not  be  held  erroneous 
although  it  may  not  contain  all  the  law  applicable  to  the  case 
in  hand.     Kace  v.  Aldridge,  90  111.  250. 

This  is  as  far  as  the  instruction  in  question  went  and  did  not 
prevent,  as  is  supposed,  the  defendant  from  presenting  its 
requests  to  the  court  to  have  the  jury  properly  advised  as  to 
the  effect  of  tlie  alleged  negligence  of  the  plaintiff. 
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Tlie  court  did  indeed  give  the  only  instruction  asked  by  the 
defendant,  which  must  have  been  considered  by  the  jury  in 
connection  with  that  of  the  plaintiff,  of  which  complaint  is 
made.  That  instruction  was  as  follows  :  "  The  court  instructs 
the  jury  that  unless  the  evidence  all  taken  together  shows  that 
the  servants  of  defendant  were  guilty  of  some  particular  actor 
acts  of  negligence  which  caused  plaintiff's  injury,  plaintiff  can 
not  recover."  The  jury  could  not,  from  these  two  instruc- 
tions, liave  concluded  that  the  defendant  was  absolutely  liable 
from  the  mere  fact  that  a  collision  occurred,  but  in  addition  to 
such  fact  they  must  find  that  "  the  defendant  was  guilty  of 
some  particular  act  or  acts  of  negligence  which  caused  plaint- 
iff's injury."  As  we  have  seen,  the  instruction  given  at  the 
request  of  the  ])laintiff  correctly  defined  the  duty  of  the  defend- 
ant, and  that  of  the  defendant  required  the  commission  of  some 
specific  act  in  violation  of  that  duty  before  the  liability  of  the 
defendant  attached  for  the  injury  occasioned  by  the  admitted 
collision  between  the  boats.  Thus  construed  we  are  of  the 
opinion  the  law  was  given  to  the  jury  with  substantial  accuracy 
so  far  as  responsibility  attached  to  the  defendant  for  tlie 
injuiy,  and  if  the  defendant  had  seen  proper  to  submit  to  the 
jury  the  question  whether  the  plaintiff  could  have  avoided  the 
collision,  it  could  have  prepared  proper  requests  for  that  pur- 
pose. 

Under  our  system  of  instructing  juries  it  can  scarcely  be 
expected  that  every  written  one  shall  present  all  the  law  of 
the  case.  The  jury  are  to  be  advised  as  to  the  law  applicable 
to  various  branches  of  the  case  as  well  as  to  the  matters 
involved  as  a  whole,  and  when  the  law  is  correctly  given  upon 
any  single  point  or  question  arising  in  the  case  and  does  not 
ignore  other  principles  applicable  to  other  branches  of  the 
case,  but  these  are  also  properly  stated  in  other  parts  of  the 
general  charge,  such  instruction  ought  not  to  be  held  erroneous. 
McCollom  V.  I.  &  St.  L.  R  R,  94  111.  534;  Town  of  Fox  v. 
Town  of  Kendall,  97  111.  72.  Such  is  believed  to  be  the  rule 
in  those  jurisdictions  where  the  jury  is  charged  orally  by  the 
court  in  one  general  connected  charge  and  where  one  .part  of 
the  charge  is   held   to  be  modified,  limited   or  explained  by 
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other  parts  of  the  same  charge.  The  true  rule  would  seem  to 
be  that  the  entire  charge  is  to  be  looked  at  by  the  appellate 
tribunal,  whether  the  charge  is  given  orally  or  in  writing,  and 
if  it,  as  a  whole,  has  laid  down  the  law  correctly  with  proper 
limitations  and  explanations  as  to  abstract  propositions  con- 
tained in  it,  it  is  and  ought  to  be  sufficient.  Such  is  the  hold- 
ing of  our  own  courts.  Northern  L.  Packet  Co.  v.  Binninger, 
70  111.  571.  The  merits  of  the  case  are  clearly  with  the  plaint- 
iff. He  was  floating  down  the  stream  in  his  boat  and  he  had 
a  perfect  right  to  be  there.  He  had  passed  the  dock  of  the 
Sackman  quite  a  distance  when  she  backed  out  with  her  stern 
down  stream  and  after  getting  into  the  river  and  down  stream 
a  sufficient  distance,  turned  her  stern  toward  the  western 
^hore  in  order  to  obtain  sufficient  room  to  head  for  the  Illinois 
shore  and  in  so  doing  backed  into  the  plaintiff's  boat. 

The  only  excuse  offered  is  that  the  wheel-houses  of  the 
steamer  were  so  high  as  to  cut  off  the  view  of  the  pilot  in  the 
wheel-house  from  the  river  either  to  the  right  or  left  of  the 
stern;  that  it  was  only  between  the  wheel-houses  directly 
astern  that  the  river  could  bo  seen  in  near  proximity  to  the 
boat,  and  in  consequence  of  this  obstruction  of  the  view  the 
pilot  did  not  notice  the  boat  of  the  plaintiff  until  the  stern  of 
the  steamer  had  so  far  swung  around  as  to  bring  it  in  view 
between  the  wheel-houses  over  the  deck  of  the  ferrv,  when  it 
was  too  late  to  avoid  the  collision.  If  the  view  of  the  waters 
of  the  river  was  thus  obstructed,  common  prudence  would 
suggest  that  a  lookout  should  have  been  stationed  upon  the 
stern  of  the  ferry-boat  so  as  to  give  warning  of  the  presence 
of  any  craft  upon  the  river  liable  to  be  injured  while  the  ferry 
was  backing  out  of  her  slip.  Her  duty  was  to  see  that  the 
way  was  clear  and  not  back  out  into  the  river  where  boats 
were  likely  to  be  passing  at  Jiny  time  without  taking  any  pre- 
caution to  avoid  meeting  with  them.  When  the  plaintiff  saw 
that  his  boat  was  in  immediate  danger  of  being  run  down  he 
used  his  best  endeavors  to  row  his  boat  into  the  shore  and  thus 
avoid  the  injury,  and  in  this  it  is  claimed  his  negligence  con- 
sisted. We  do  not  so  regard  his  action,  but  consider  it  but  a 
fair  effort  upon  his  part  to  avoid  the  effect  of  the  negligence 
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of  those  in  charge  of  the  ferry-boat.  We  have  not  noticed 
especially  the  instructions  concerning  the  measure  of  damagesj 
as  it  was  conceded  upon  tlie  oral  argument  of  the  case  that  if 
the  plaintiflE  was  entitled  to  recover  upon  this  record,  no  valid 
objection  could  be  taken  to  the  amount  of  damages  assessed  by 
the  jury.     The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


Thomas  M.  Dunning 

V. 

John  Bird. 


Dogfi — Action  for  Damages  for  Killing — Justification. 

In  an  action  to  recover  dama^^es  for  killing  a  dog,  it  is  held:  That  the 
killing  wa*«  justifiable,  the  dog  having  been  found  late  at  night  destroying 
the  defendant's  property  on  his  premises;  and  that  as  the  dog  was  a  tres- 
passer, the  owner  can  not  complain  that  the  plaintiff's  building  was  inse- 
cure. 

[Opinion  filed  October  5,  1887.] 

Appeal  from  the  County  Court  of  Pope  County;  the  Hon. 
George  A.  Ceow,  Judge,  presiding. 

Messrs.  Eose  &  Sloan,  for  appellant. 

Messrs.  W.  S.  Morris  &  Son,  for  appellee. 

Wilkin,  J.  This  was  an  action  of  trespass  for  killing  a  dog. 
The  pleas  are  not  guilty,  justification  in  defense  of  property 
and  in  defense  of  person.  A  trial  before  a  jury  in  the  County 
Court  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
below  for  $20  and  costs,  and  defendant  appeals. 

The  dog  killed  was  one  of  a  pack  of  eleven  fox  hounds,  this 
one  and  three  othei*s  belonging  to  appellee  and  the  others  to  a 
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neiglibor.  The  dogs  passed  to  and  from  tlie  respective  places 
of  their  owners,  staying  sometimes  at  one  place  and  tome- 
times  at  tlie  other.  There  is  no  controversy  as  to  the  fact 
that  different  ones  of  the  pack  had  from  tune  to  time  trespassed 
on  the  premises  of  appellee,  this  one  with  others  having  been 
driven  out  of  his  smoke-house.  The  only  evidence  found  in  the 
bill  of  exceptions  as  to  the  circumstances  under  which  the 
killing  took  place,  is  the  uncontradicted  testimony  of  appel- 
lant. He  says  his  wife  woks  him  up  about  eleven  or  twelve 
o'clock  at  night;  said  dogs  were  in  the  smoke-hou?e  again.  "I 
got  up,  took  my  gun,  as  dogs  had  been  there  before  and  one 
had  jumped  at  me.  As  I  went  out  I  saw  a  man  run  away 
from  back  of  house.  I  went  back,  got  pistol  and  told  wife  to 
rattle  on  door  of  smoke-house.  I  went  to  back  of  smoke-house 
and  found  where  dog  had  made  hole  into  smoke-house.  Wife 
rattled  on  door  and  dog  came  out  and  as  he  came  out  of  hole 
turned  toward  me  and  growled  and  I  shot  at  him — think  I  hit 
him.  lie  still  came  on  and  I  shot  again — think  I  missed  him. 
He  kept  on  coming  and  I  shot  again  with  revolver  and  he  fell 
dead."  He  then  states  that  he  found  pieces  of  bacon  in  the 
smoke-house  partly  eaten  by  dogs.  The  only  other  evidence 
tending  to  prove  the  killing,  corroborates  him  as  to  the  fact 
that  the  dog  was  shot  on  his  premises,  and  that  several  shots 
were  heard  at  the  time.  There  is  absolutely  nothing  in  the 
record  to  contradict  or  impeach  this  statement,  unless  it  be 
found  in  the  unnaturalness  of  his  conduct  in  not  shooting  the 
doer  as  he  came  out,  and  before  he  turned  to  attack  him. 

We  have  been  unable  from  a  careful  inspection  of  the 
evidence  to  find  any  justification  for  discrediting  the  state- 
ments of  appellant  and  giving  credit  thereto ;  we  unhesitat- 
ingly hold  that  the  killing  was  justifiable.  A  great  deal  of 
legal  learning  has  been  devoted  to,  and  able  opinions  written 
on  the  law  relating  to  the  defense  of  person  and  property 
against  the  attacks  of  dogs  and  other  animals  of  that  class. 

Most  of  the  cases  bearing  on  the  subject  may  be  found  col- 
lated in  Aldrich  v.  Wright,  53  N.  H.  398,  found  in  the  Ameri- 
can Reports,  Vol.  16,  page  339.  See  also  the  case  of  Anderson 
V.  Smith,  7  111.  App.  354. 
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It  is  unnecessary  to  enter  into  a  discussion  of  that  subject 
here.  There  is  no  authority  holding  a  person  liable  for  kill- 
ing a  dog  under  circumstances  like  those  detailed  by  appellant, 
and  if  there  was,  it  would  be  without  binding  force  upon 
either  individuals  or  courts,  because  of  its  unreasonableness. 
We  do  not  ignore  the  riglit  of  property  in  dogs.  We  do  not 
liold  tliat  they  may  be  killed  with  impunity,  nor  for  trivial 
causes.  We  are  prepared  to  cheerfully  follow  the  decisions 
of  our  Supreme  Court  in  Brent  v.  Kimball,  60  111.  211,  and 
Spray  v.  Ammerman,  66  111.  300;  but  they  have  no  bearing 
upon  this  case.  Here  the  dog  was  away  from  his  master  and 
the  places  at  which  it  belonged,  late  at  night,  trespassing  on 
appellant's  premises  and  destroying  his  projierty. 

That  appellant  was  bound  to  only  use  such  force  as  was 
necessary  to  drive  him  away,  taking  cliances  on  liis  immediate 
return,  when  he  had  again  retired,  and  look  to  an  unknown 
owner  for  compensation  for  damages  sustained,  can  not  be  the 
law,  and  we  hold  that  when  he  found  him  coming  out  of  his 
building,  where  ho  had  property  which  he  knew  the  animal 
would,  by  instinct,  destroy,  it  being  at  a  late  hour  of  night, 
having  no  means  of  knowing  his  owner,  and  knowing  the  dis- 
position of  such  an  animal  under  such  circumstances  to  return 
to  the  place  where  he  was  found,  he  had  a  right  to  shoot  him, 
in  the  reasonable  necessary  defense  of  his  property.  It  is  no 
answer  to  say  that  it  was  the  duty  of  appellant  to  so  construct 
his  building  that  the  dog  could  not  get  in  it.  The  dog  was  a 
trespasser  and  it  does  not  lie  in  the  month  of  his  owner  to  say 
that  the  building  was  insecure.  There  is  no  evidence  tending 
to  show  tliatthe  animal  was  tempted  to  come  upon  appellant's 
premises  by  his  misconduct. 

But  on  the  plea  of  defense  of  person,  under  the  evidence, 
the  verdict  should  have  been  for  the  defendant  below.  Sup- 
pose the  dog  had  been  a  person  committing  burglary  and  when 
surprised,  instead  of  fleeing,  turned  upon  the  one  discovering 
his  crime,  and  when  fired  upo*i,  continued  to  advance,  mani- 
festing a  disposition  to  do  violence,  would  not  the  one  thus 
threatened  be  justified  by  the  law  in  shooting  him?  Shall  it 
be  said  that  a  stricter  rule  obtains  where  the  life  of  a  dog  is 
taken? 
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However  much  pleasure  or  even  profit  there  may  be  in  the 
ownership  of  dogs,  no  one  has  a  right  to  enjoy  that  pleasnre 
or  profit  and  so  far  disregard  the  rights  of  others  as  to  permit 
them  to  go  unrestrained  and  unattended  at  all  honrs  of  the  day 
and  night,  preying  upon  the  property  of  others.  We  think 
the  verdict  of  the  jury  is  so  manifestly  against  the  evidence  as 
that  it  was  an  error  in  the  court  below  not  to  set  it  aside  and 
grant  a  new  trial,  and  for  that  reason  the  judgment  is  re- 
versed. 

Judgment  reversed. 


Andrew  Neatherly 

y. 

The  People  op  the  State  of  Illinois. 

Jurisdiction — Appeal  from  Justice  to  County  Court  in  Criminal  Cases 
— Statutes — Repeal — Assault  and  Battery, 

1.  Under  the  Act  of  May  21, 1877.  the  County  Court  has  concurrent  juris- 
diction with  the  Circuit  Court  of  appeals  from  Justices  of  the  Peace  in 
cases  arising  under  the  Criminal  Code. 

2.  Where  two  acts  can  stand  together,  the  doctrine  of  repeal  by  impli- 
cation haa  no  application. 

[.Opinion  filed  October  5,  1887.] 

Appeal  from  the  County  Court  of  Fayette  County;  the 
Hon.  James  I.  Stillman,  Judoje,  presiding. 

Complaint  being  made  before  a  Justice  of  the  Peace,  charg- 
ing Neatherly  with  the  offense  of  assault  and  battery,  he  was 
arrested  and  upon  trial  was  fined  by  the  Justice  $10  and  costs? 
from  which  fine  he  appealed  to  the  County  Court. 

That  court  upon  motion  dismissed  his  appeal  upon  the 
ground  alone  that  the  said  appeal  should  have  been  taken  to 
the  Circuit  Court  and  that  the  County  Court  had  no  jurisdic- 
tion in  such  appeals,  and  from  that  order  the  case  is  brought 

TolXZIV    IB 
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by  Neatherly  to  this  court,  where  the  only  question  submitted 
is,  was  the  appeal  properly  taken  to  the  County  Court 

Messrs.  Cratty  Bbos.  &  Aschcbaft,  for  appellant 

Mr.  J.  M.  AjLBERT,  for  appellee. 

PiLLSBUBT,  J.  Section  9  of  Division  9  of  the  Criminal 
Code,  R.  S.  of  1874,  provides  that  "the  defendant  may  appeal 
from  the  judgment  of  the  Justice  of  the  Peace  in  criminal 
cases  to  the  Circuit  Court  of  the  county,  the  appeal  to  be  taken 
in  the  same  time  and  manner,  and  upon  the  same  conditions 
and  with  like  eflFect,  and  like  proceedings  may  be  had  thereon, 
as  in  civil  cases,  except  that  no  damages  shall  be  allowed,  and 
except  that  in  the  County  of  Cook  the  appeal  shall  be  to  the 
Criminal  Court  of  Cook  County." 

It  is  not  denied  that  the  prosecution  at  bar  falls  within  the 
definition  of  criminal  cases  within  the  meaning  of  said  section, 
and  it  is  insisted  by  the  people  that  the  remedy  therein  pro- 
vided is  exclusive,  as  that  section  is  still  in  full  force  and 
unrepealed. 

March  26,  1874,  an  act  was  approved  to  extend  the  juris- 
diction of  the  County  Courts,  the  seventh  section  of  which 
declared  that  "the  County  Courts  shall  have  concurrent  juris- 
diction with  the  Circuit  Courts  in  all  that  class  of  cases  wherein 
Justices  of  the  Peace  now  have  or  may  hereafter  have  juris- 
diction, where  the  amount  claimed  or  the  value  of  property 
in  controversy  shall  not  exceed  $500,  and  in  all  criminal 
offenses  and  misdemeanors  where  the  punishment  is  not 
imprisonment  in  the  penitentiary  or  death,  all  of  which 
shall  be  cognizable  at  the  law  terms  hereinafter  mentioned. 
Promd^d^  no  appeal  shall  be  allowed  from  Justices  of  the 
Peace  to  the  County  Courts."     R  S.  1874,  p.  339. 

This  was  the  state  of  the  law  until  May  21,  1877,  when  the 
Legislature,  by  act  on  that  day  approved,  enacted  that  section 
seven  of  the  act  of  1874  should  be  amended  so  as  to  read  as 
follows:  "Section  7.  The  County  Courts  shall  have  concur- 
rent jurisdiction  with  the  Circuit  Court  in  all  that  class  of 
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cases  wherein  Justices  of  the  Peace  now  liave  or  may  here- 
after have  jurisdiction,  where  the  amount  claimed  or  the  vahie 
of  property  in  controversy  shall  not  exceed  $1,000,  concurrent 
jurisdiction  in  all  cases  of  appeal  from  Justices  of  the  Peace 
and  Police  Magistrate  (provided,  appeals  from  the  County 
Judge  when  sitting  as  Justice  of  the  Peace,  shall  be  taken  to 
the  Circuit  Court  as  now),  and  in  all  criminal  offenses  and  mig- 
dcmeanors  where  the  punishment  is  not  imprisonment  in  the 
penitentiary  or  death,  all  of  which  shall  be  cognizable  at  the 
law  terms  hereinafter  mentioned."     Sess.  Laws,  1877,  p.  77. 

It  is  seen  from  this  act,  concurrent  jurisdiction  with  Circuit 
Courts  was  conferred  upon  County  Courts  in  all  cases  of  ap- 
peals from  Justices  of  the  Peace  and  Police  Magistrates,  with 
the  exception  that  when  the  County  Judge  tries  a  cause  sitting 
as  a  Justice  the  appeal  from  his  judgment  must  be  taken  to  the 
Circuit  Court.  This  exception  would  include  cases  arising 
under  the  Criminal  Code,  Division  5,  E.  S.  1874,  p.  398,  and 
tried  before  such  Judge  as  a  conservator  of  the  pepoe. 

It  is  evident  that  in  the  view  entertained  by  the  Legislature, 
such  exception  was  necessary  to  exchide  appeals  provided 
for  in  the  Criminal  Code  from  the  County  Judge  when  so  act- 
ing, from  the  operation  of  the  general  terms  of  the  act  confer- 
ring such  concurrent  jurisdiction  upon  the  County  Court. 

It  was  a  complete  change  in  the  jurisdiction  of  those  courts, 
respecting  appeals,  from  that  prescribed  in  the  statute  of  1874 
above  cited.  In  that  no  appeal  was  allowed  to  the  County 
Court;  in  the  latter  concurrent  jurisdiction  with  Circuit  Courts 
was  given. 

It  is  not  denied  that  the  language  of  this  act  is  broad  enough 
in  its  ordinary  signification  to  include  the  appeal  in  question  in 
this  case,  but  it  is  insisted  that  the  words  "  in  all  cases  of 
appeals  from  Justices  of  the  Peace  and  Police  Magistrates,'' 
are  to  be  limited  to  appeals  in  civil  causes,  and  not  as  applying 
to  any  appeals  that  are  allowed  to  be  taken  to  the  Circuit 
Court  by  virtue  of  -the  section  of  the  Criminal  Code  above 
noticed;  and  Ward  v.  People,  13  111.  635,  Ham  v.  People,  15 
111.  302,  and  other  cases,  are  referred  to  as  sustaining  such  view 

As  we  understand  those  cases  the  court  was  giving  a  con. 
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struction  to  that  section  of  the  statute  relating  to  the  jurisdic- 
tion of,  and  practice  before  Justices  of  the  Peace  in  civil 
causes,  and  regulating  the  taking  of  appeals  from  their  judg- 
ments, and  lield  that  the  provision  contained  in  that  act, 
providing  that  "  appeals  from  Justices  of  the  Peace  to  the  Cir- 
cuit Court  shall  be  granted  in  all  cases  except  upon  judgments 
confessed,"  only  applied  to  civil  cases  tried  before  the  Justice 
and  was  not  intended  to  include  criminal  cases. 

It  being  evident  from  the  entire  act  that  it  was  the  intention 
of  the  Legislature  in  its  enactment  to  simply  provide  for  and 
regulate  the  practice  before  Justices  of  the  Peace  in  civil  mat- 
ters, and  that  the  act,  as  a  whple,  had  no  reference  to  criminal 
matters  or  procedure  that  might,  under  other  acts,  come  before 
a  Justice  of  the  Peace,  the  court  very  properly  limited  tlie 
meaning  of  the  word  "  all "  in  the  section  allowing  appeals  to 
the  class  of  actions  or  proceedings  provided  for  in  the  act  as  a 
whole.  But  the  Act  of  1877,  extending  the  jurisdiction  of 
County  Courts,  is  not  to  be  thus  limited.  There  is  nothing  in 
the  avowed  object  and  purpose  of  the  act,  or  in  the  title  or 
context,  that  limits  the  ordinary  and  natural  significance  of  the 
words  used.  If  it  be  said  that  the  act  has  for  its  object  the 
conferring  and  prescribing  the  jurisdiction  of  the  County 
Courts,  and  regulating  the  practice  thereof  in  civil  matters,  it 
may  be  answered  that  the  act  relates  to  criminal  matters  as  well 
as  civil.  Giving  the  County  Court  concurrent  jurisdiction 
with  the  Circuit  Court  in  all  appeals  from  .Justices  of  the 
Peace,  does  not,  as  is  suggested,  repeal  that  provision  of  the 
Criminal  Code  allowing  like  appeals  to  the  Circuit  Court- 
Both  acts  can  well  stand  together,  and  in  such  case  the  doctrine 
of  repeal  by  implication  has  no  application.  In  our  view  the 
County  Court  erred  in  holding  it  had  no  jurisdiction,  and  its 
judgment  dismissing  the  appeal  will  be  reversed  and  the  cause 
remanded,  with  directions  to  hear  and  determine  the  case  upon 
the  merits,  notwithstanding  its  former  action. 

Jvdgtnent  reversed. 
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Louis  Grannemann 

V. 

Ferdinand  Kloepper. 

Master  and  Servant — Action   for  Waoes — Abandonment  of  Contract — 
Settlement — Excessive  Judgment — Entry  of  Correct  Judgment — Costs, 

In  an  action  for  wafl:8s,  it  is  held:  That  the  evidence  shows  that  the  con- 
tract was  abandoned  by  mutual  consent,  and  that  there  was  a  settlemonc 
between  the  parties;  that  the  counter-claim  of  defendant  was  properly 
excluded;  that  there  can  be  no  recovery  for  the  full  term;  that  the  judgment 
of  the  County  Court  was  excessive;  and  that  judgment  may  be  entered  in 
this  court  for  the  amount  found  due  by  the  Justice,  with  costs  before  him 
and  the  County  Court,  appellant  being  allowed  costs  in  this  court. 

[Opiuion  filed  October  5,  1887.] 

Appkal  from  the  County  Court  of  Randolph  County;  the 
Hon.  Warren  N.  Wilson,  Judge,  presiding. 

Messrs.  William  IIartzell  and  J.  B.  Simpson,  for  appel- 
lant. 

Mr.  Ralph  E.  Spriqg,  for  appellee. 

Wilkin,  J.  Appellee  sued  a])pellant  for  wages  and,  before 
a  Justice  of  the  Peace,  obtained  judgment  for  $68.50.  Appel- 
lant appealed  to  the  County  Court  and  there  the  judgment  was 
increased  to  $130,  and  he  again  appeals  to  this  court. 

It  appears  from  the  evidence  that  appellee  began  to  work 
for  appellant  on  the  12th  day  of  April,  1886,  under  a  contract 
to  work  for  nine  and  one-half  months  for  §140,  and  quit  Sej)- 
tembcr  18,  1886.  At  the  time  he  quit  there  was  a  quarrel 
between  the  parties. 

The  judgment  before  the  Justice  was  for  the  time  actually 
engaged,  less  $10  paid  by  appellant's  wife.  The  judgment 
before  the  County  Court  was  for  tlie  full  contract  price  for 
the  term  of  nine  and  one-half  months,  $140,  less  the  $10  paid. 

The  evidence  clearly  sfiows  that  the  contract  was  abandoned 
by  mutual  consent,  and  we  think  it  sufficiently  appears  thjit 
there  was  at  the  time  a  settlement  between  the  parties  and  ihe 
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amount  due  found  to  be  $68.50.  Appellee  testified :  "  I  then 
asked  him  if  he  wanted  me  to  work  for  liim  any  longer;  asked 
for  settlement  but  he  did  not  pay  me;  he  followed  me  to  the 
barn  lot.  We  then  talked  about  a  settlement;  he  figured  up 
what  he  owed  me  and  made  a  mistake  of  $5.  I  then  figured  it 
up,  but  don't  remember  how  nnicli  it  was." 

Appellant  says  in  his  evidence :  "  lie  then  asked  me  for  a 
settlement  and  I  then  began  to  figure  up  how  much  I  owed 
him  and  when  I  got  through  he  looked  at  it  and  said  that  I 
had  made  a  mistake  of  $5,  which  I  had.  He  then  figured 
it  up  making  it  $78.50,  less  $10,  making  me  owe  him  at  settle- 
ment $68.50." 

It  is  clear,  under  this  state  of  facts  there  could  be  no  recov- 
ery for  the  full  term  at  the  contract  price.  The  authorities 
cited  by  counsel  for  appellee  in  support  of  the  judgment  of 
the  County  Court  are  inapplicable,  for  the  reason  that  the  evi- 
dence fails  to  show  a  wrongful  discharge  by  appellant  or  an 
abandonment  by  appellee  on  account  of  the  mistreatment  of 
appellant.  On  the  contrary  he  was  willing  to  quit  and  called 
for  a  settlement.  Appellant  was  willing  that  he  should  quit 
and  they  at  least  made  an  effort  to  settle  for  the  work  per- 
formed. No  claim  was  then  made  for  pay  for  the  unexpired 
term.  In  fact  the  suit  was  begun  before  the  Justice  of  the 
Peace  before  the  expiration  of  the  term. 

"Whether  there  was  a  final  agreement  between  the  parties 
as  to  the  amount  due  or  not,  the  judgment  of  the  County  Court 
can  not  be  sustained.  But  we  hold  that  there  is  suflicient 
evidence  of  a  settlement  to  preclude  the  parties  from  bringing 
for^rard  demands  not  then  claimed,  and  insisting  upon  them, 
either  under  the  contract  of  hiring,  or  by  way  of  set-oflF,  and 
for  that,  if  no  other  reason,  the  counter-claim  of  appellant  was 
properly  excluded. 

The  judgment  of  the  Justice  of  the  Peace  was  clearly  right, 
and  a  judgment  will  be  entered  in  this  court  for  the  appellee 
against  appellant  for  the  sum  of  $68.50  and  execution  awarded 
therefor,  and  also  for  costs  before  the  Justice  of  the  Peace 
and  in  the  County  Court.  The  judgment  of  the  County  Court 
will  be  reversed  and  a]>pellant  allowed  costs  in  this  court. 

Heversed. 
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East.  St.  Louis  Connecting  Railway  Company 

V. 

Wabash,  St.  Louis  &  Pacific  Railway  Company. 

Carriers  of  Cars — Extent  of  Liahility — Delivery  to  Consignee — Loss — 
Declaration — Sufficiency  of — Evidence,  Prima  Facie,  of  Existence  qf 
Consolidated  Corporation, 

1.  Everything  is  negligence  in  a  carrier  that  the  law  does  not  excuse. 
A  general  allegation  of  negligence  is,  therefore,  sufficient  to  sustain  a 
recovery. 

2.  A  copy  of  the  articles  of  consolidation  between  two  or  more  corpora- 
tions duly  certified  under  the  seal  of  the  Secretary  of  State,  is  prima  facie 
evidence  of  the  existence  of  the  consolidated  corporation. 

3.  Where  a  common  carrier  of  cars  receives  loaded  cars  to  be  delivered 
to  the  consignee  and  returned  when  unloaded,  its  liability  as  a  common 
carrier  continues  until  their  safe  return. 

[Opinion  jSled  October  5,  1887.] 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
B.  H.  Canby,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  appellant. 

The  declaration  alleges  that  the  cars  were  delivered  to 
appellant  to  be  conveyed  by  it,  as  a  common  carrier,  to  the 
Glucose  Works,  "and  after  the  said  cars  should  be  unloaded  " 
to  be  safely  returned  by  it  to  appellee,  and  that  appellant 
undertook  and  promised  to  safely  convey  the  cars  over  its 
road  to  said  Glucose  Works,  "  and  after  the  same  should  be 
unloaded,"  to  safely  return  them  to  appellee. 

The  declaration  fails  to  show  in  what  manner  the  appellant 
carelessly  and  negligently  conducted  itself  with  resf)ect  to  the 
ears.  It  makes  no  definite  charge  of  any  particular  neglect  or 
default  of  api)ellant  which  in  any  manner  contributed  to  the 
loss  of  appellee's  property.  A  general  charge  in  an  action  on 
the  case  for  negligence,  that  the  defendant,  intending  to  injui'e 
plaintiff,  so  carelessly  and  negligently  conducted  himself  with 
regard  to  plaintiff's  property  that  it  was  wholly  lost  to  plaint- 
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iff,  would  scarcely  be  considered  good  pleading  under  the 
decisions  of  our  courts.  C,  B.  &  Q.  R.  E.  Co.  v.  Harwood,  90 
111.  425;  McGanalian  v.  E.  St.  L.  &  C.  R'y  Co.,  72  111.  557. 

In  the  case  at  bar  the  defendant  can  only  be  held  liable  for 
doing  just  what  plaintiflf  told  it  to  do.  In  the  case  in  109  111. 
the  defendant  was  held  liable  because,  instead  of  returning 
the  cars  after  the  consignee  re-delivered  them  to  it  for  tliat 
purpose,  it  used  them  without  plaintiff's  knowledge,  and  lost 
them  while  so  using  them.  It  was  because  the  defendant  ae- 
suraed  the  responsibility  of  using  the  cars  instead  of  returnmg 
them  that  it  was  held  liable. 

Nor  is  the  position  tenable  that  appellant  can,  under  the 
circumstances,  be  held  as  an  insurer.  This  liability  only 
attaches  while  the  carrier  has  charge  and  custody  of  the  con- 
signed goods  in  its  capacity  of  common  carrier.  There  is  no 
such  liability  where  the  goods  have  reached  their  destination 
and  are  stored  by  the  carrier  for  the  consignee,  although  they 
may  still  be  in  the  custody  of  the  carrier. 

In  the  case  of  Missouri  Pacific  R.  R.  Co.  v.  Chicago,  etc., 
R.  R.,  23  Am.  &  Eng.  R.  R.  Cases,  718,  it  was  held  that  where 
a  railroad  company  receives  loaded  cars  from  another  road  for 
transportation  it  is  liable  as  a  common  carrier  in  case  they  are 
destroyed  en  route  by  fire.  If  destroyed  by  fire  after  delivcr3' 
to  the  consignee,  or  after  they  have  been  tendered  to  him,  the 
company  is  not  liable  if  not  in  fault. 

Mr.  G.  B.  Burnett,  for  appellee. 

The  charge  is  that  througli  appellant's  fault  the  cars  were 
destroyed,  and  it  is  immaterial,  so  far  as  the  liability  of  appel- 
lant is  concerned,  whether  they  were  destroyed  before  or  after 
they  were  unloaded;  being  destroyed,  appellant  could  not  per- 
form its  contract  to  return  them;  and  being  destroyed  through 
its  fault,  it  is  liable,  whether  the  cars  were  loaded  or  unloaded 
at  the  time  of  their  destruction.  Tliis  is  the  theory  of  the 
declaration,  and  it  rests  upon  familiar  principles. 

The  proof  shows  that  appellant's  business  was  to  talce  loaded 
cars  from  the  different  roads,  convey  them  to  the  place  where 
they  were  to  be  unloaded,  and,  when  unloaded,  to  return  tlie 
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empty  cars  to  the  road  from  which  it  received  them.  It  is 
also  shown  that  such  was  the  usage  and  custom  between  appel- 
lant and  appellee,  and  between  appellant  and  the  other  roads 
terminating  at  East  St.  Louis.  This  being  so,  under  the  rule 
announced  in  P.  &  P.  U.  K'y  Co.  v.  C,  E.  I.  &  P.  K'y  Co., 
109  ni.  135,  appellant  was  a  common  carrier  of  the  two  cars 
in  question,  and  could  only  excuse  itself  for  the  non-return  of 
them  by  showing  that  it  was  prevented  by  the  act  of  God  or 
the  public  enemy. 

WiLxm,  J.  Action  on  the  case,  the  declaration  averring 
that  defendant  below  was  a  common  carrier  by  its  railroad 
from  and  to  the  termini  of  certain  other  railroads  in  East  St. 
Louis.  That  plaintiff,  on  December  16,  1883,  at  its  special  in- 
stance and  request,  caused  to  be  delivered  to  the  defendant  as 
such  carrier  two  flat  cars  loaded  with  coal  of  the  value  of  $300 
each,  to  be  taken  care  of  and  safely  carried  by  defendant  as 
such  carrier  to  the  East  St.  Louis  Glucose  Works  in  said  city, 
and  after  the  said  cars  should  be  unloaded  to  safely  return  tlie 
same  to  the  plaintiflF,  and  in  consideration  thereof  and  of  a  cer- 
tain reward  to  the  defendant  in  that  behalf  to  be  paid,  the 
defendant  undertook  and  promised  plaintiff  to  take  care  of  said 
cars  and  safely  and  securely  convey  the  same  over  its  said 
railroad  to  said  Glucose  Works,  and  after  the  same  should  be 
unloaded  to  safely  return  and  deliver  the  same  to  the  plaintiff. 
It  is  then  averred  that  it  did  not  take  care  of  said  cars  or  safely 
and  securely  convey  the  same  to  and  from  said  Glucose  Works 
nor  safely  and  securely  deliver  the  same  to  the  plaintiff,  but 
on  the  contrary,  so  carelessly  and  negligently  behaved  and 
conducted  itself  with  respect  to  said  cars  that  they  were  wholly 
lost  to  plaintiff,  to  its  damage  $600.  The  case  was  tried  before 
the  court  without  a  jury,  on  a  plea  of  the  general  issue  and 
nul  tiel  corporation,  the  issues  found  for  the  plaintiff  below, 
and  judgment  was  rendered  in  its  favor  for  $600,  and  the  de- 
fendant appealed. 

There  was  a  motion  below  in  arrest  of  judgment  on  the 
gi'ound  that  the  declaration  was  so  fatally  defective  as  to  be 
insufficient  to  support  a  judgment.     The  first  ground  of  objec- 
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tion  to  the  declaration  is  that  it  is  shown  by  its  averments 
that  tlie  cars  were  only  to  be  returned  to  plaintiff  after  they 
were  unloaded,  and  that  there  is  no  allegation  that  tliey  were 
unloaded,  and  therefore  no  breach  of  dutv  is  shown.  This 
objection  goes  to  the  merits  of  the  case  and  will  be  considered 
hereafter. 

A  second  objection  is  that  it  fails  to  show  in  what  manner 
the  defendant  Ciirelessly  and  negligently  conducted  itself  with 
respect  to  the  cars,  and  makes  no  definite  charge  of  any  par- 
ticular neglect  of  duty  or  default,  contributing  to  the  loss  of 
tha  property.  The  action  being  against  appellaut  as  a  common 
carrier,  assumpsit  or  case  could  be  adopted  by  the  pleader  as 
best  stiited  his  purposes.     Hutchinson  on  Carriers,  Sec.  740. 

Everything  being  negligence  in  a  carrier  that  the  law  does 
not  excuse,  it  is  unnecessary  to  allege  the  particular  character 
or  degree  of  negligence  upon  which  the  plaintiff  relies  for  his 
recovery,  but  the  allegation  of  negligence  generally  is  suffi- 
cient.    75.,  Sec.  34j 

It  is  again  urged  that  on  the  issue  made  by  the  plea  of  nul 
tiel  corporation^  the  proof  failed  to  show  the  legal  existence 
of  appellee. 

On  the  trial  plaintiff  introduced  in  evidence  a  copy  of  "The 
articles  of  consolidation  between  the  Wabash  Railway  Com- 
pany and  the  St.  Louis,  Kansas  City  and  Northern  Railway 
Company,  forming  the  Wabash,  St.  Louis  &  Pacific  Railway 
Company,"  which  is  duly  certified  under  the  seal  of  the  Sec- 
re  tar  v  of  State. 

This,  by  Sec.  40,  Chap.  14,  R.  S.,  is  made  prima  facie  evi- 
dence of  the  existence  of  the  consolidated  corporation.  It  was 
not,  therefore,  necessary  to  prove  the  legal  existence  of  the 
companies  entering  into  the  articles  of  consolidation  by  evi- 
dence other  than  that  of  the  certificate  of  the  Secretary  of 
State  to  the  articles  of  consolidation.  Prima  facie  proof  of 
the  corporate  existence  of  the  Wabash,  St.  Louis  &  Pacific 
Railway  Company  was  made,  and  there  being  no  proof  to  the 
contrary,  that  issue  was  properly  found  for  the  appellee. 

The  remaining  question  involved  in  the  record  is  one  going 
to  the  merits  of  the  case,  and  forms  the  principal  contention 
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between  the  parties,  namely,  on  the  facts,  can  the  appellant  be 
held  liable  as  a  common  carrier.  This  contention  is  not  one  of 
fact  but  of  law. 

Parties  do  not  differ  as  to  these  substantial  facts.  Appellant 
was  a  common  carrier  of  loaded  cars  between  the  termini  of 
the  several  railroads  coming  into  East  St.  Louis,  and  such  ele- 
vators, mills  and  factories  as  were  connected  by  rail  with  ap- 
pellant's track.  The  East  St.  Louis  Glucose  Works  were  con- 
nected with  its  track  in  such  manner  that  all  consignments  of 
loaded  cars  made  to  it  were  delivered  by  appellant  upon  a 
switch  running  north  and  south,  from  which  they  were  placed 
on  a  turn-table,  where  it  received  them  from  the  turn-table 
and  i-an  them  into  its  own  yards,  and  after  they  were  unloaded 
returned  them  to  the  same  turn-table,  from  which  they  were 
taken  by  appellant  and  re-delivered  to  the  company  from  which 
they  Lad  been  received. 

On  the.  16th  of  December,  1883,  appellee  delivered  two  cars 
loaded  with  coal  to  appellant  to  deliver  to  these  Glucose  Works, 
the  cars  belonging  to  appellee,  the  coal  to  a  consignee  for 
whom  appellee  had  transported  it  to  East  St.  Louis.  Appellant 
delivered  them  in  the  usual  way  to  the  Glucose  Works  and  it 
took  them,  as  was  customary,  and  placed  them  on  its  switch 
in  its  yard.  That  night,  before  the  caj-s  were  unloaded,  stand- 
ing on  said  switch,  they  were  destroyed  by  fire.  Tinder  this 
state  of  the  case  appellant  insists  that,  it  appearing  that  the 
cars  were  only  to  be  returned  after  they  were  unloaded,  and 
being  at  the  time  of  destruction  in  the  possession  of  the  Glucose 
Works  by  consent  of  appellant  and  not  re-delivered,  nor  even 
in  a  condition  to  be  re-delivered  to  it,  by  reason  of  still  being 
Unloaded,  it  can  not  be  hold  liable.  Appellee  on  the  contrary, 
relying  upon  the  authority  of  P.  &  P.  U.  R'y  Co.  v.  C.  R.  L 
&  P.  R'y  Co.,  109  111.  135,  maintains  that  upon  the  delivery 
of  tlie  cars  by  it  to  appellant  the  latter  became  liable  as  a  com- 
mon carrier,  not  only  while  transporting  them  to  the  Glucose 
Works  but  also  for  their  safe  return;  that  such  liability  con- 
tinued until  so  returned,  notwithstanding  the  agreement  of  the 
parties  that  they  were  to  be  delivered  to  a  third  party  to  unload 
and   only  then  to  be  returned.     Unless  something  shall  be 
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found  in  this  record  to  distinguish  the  case  in  principle  from 
the  one  above  cited,  it  must  control  our  decision.  It  is  cer- 
tainly clearly  decided  in  that  case  that  a  railroad  company  like 
that  of  appellee  engaged  in  a  like  business,  receiving  from 
other  railroads,  cars  loaded  with  freight  to  be  transferred  by 
it  to  a  place  directed  by  such  other  company,  there  to  be 
unloaded,  and  aftervrard  returned,  is,  as  to  such  car,  a  common 
carrier,  and  in  that  capacity  liable  to  the  owner. 

In  that  case  the  transfer  company  took  a  car  belonging  to 
the  C,  R  I.  &  P.  R'y  Co.,  loaded  with  freight,  to  the  Monarch 
Mills  or  distillery  to  be  there  unloaded. 

After  the  freight  was  discharged  at  the  distillery  the  trans- 
fer company  again  took  it  and  left  it  at  the  Peoria  Sugar 
Jlefinery,  on  an  order  from  it,  to  be  there  re-loaded,  then 
switched  to  the  transfer  track  for  shipment  by  the  owner  of  the 
car.  While  at  the  refinery  it  was  burned,  and  the  transfer 
company  held  liable  for  its  value  to  the  owners  as  a  common 
carrier.  It  is  insisted  by  appellant  that  the  case  is  clearly  dis- 
tinj2^uishable  from  this  in  the  fact  that  there  the  car  was 
taken  to  the  Sugar  Refinery  without  the  consent  of  the  owner. 
It  is  true  no  such  express  consent  was  given,  and  it  would 
seem  from  one  expression  used  by  the  learned  Judge  who 
delivered  the  opinion  that  some  stress  was  laid  upon  that  fact, 
yet  it  is  clear  w^hen  the  whole  opinion  is  considered  that  the 
liability  is  placed  upon  the  ground  that  the  defendant,  by  its 
undertaking  to  take  and  return,  became  a  common  carrier  as 
to  the  car.  In  other  words,  that  decision  holds  tlie  defendant 
liable,  not  as  a  wrongdoer  in  taking  the  car  to  an  unauthorized 
place,  or  for  negligently  performing  its  duty  in  relation  to  the 
car,  but  because  its  undertaking  to  return  it  was  such  that 
nothing  but  the  act  of  God  or  the  public  enemy  could  avail  it 
as  an  excuse.  It  is  ably  argued  by  counsel  for  appellant  that 
it  is  unreasonable  to  hold  a  party  liable  for  the  loss  or  destruc- 
tion of  property  in  no  way  under  his  control  or  manage- 
ment, but  in  the  possession  of  another  by  consent  of  the  owner. 
If,  however,  he  contracts  wnth  the  owner,  or  assumes  the 
liability  of  an  insurer,  knowing  that  for  a  time  the  property 
will  be  in  the  possession  and  under  the  control  of  a  third  party, 
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he  can  not  complain.  Many  cases  of  seeming  hardship  npoi\ 
common  carriers  may  bo  susfgested.  The  hardship,  however, 
must,  and  does  usually  result  from  the  parties  contracting 
eitlier  in  ignorance  of,  or  without  reference  to  their  strict 
liability.  Whether  it  is  wiser  to  hold  a  transfer  company 
under  the  state  of  facts  here  presented  as  a  common  carrier 
tlian  as  mere  bailees,  is  a  question  with  which  we  are  neither 
at  liberty,  nor  disposed  to  deal,  the  Supreme  Court  having 
settled   that  express  question  in  the  case  referred  to. 

Nor  is  there  any  substantial  ground  for  the  position  that 
the  facts  of  this  case  should  withdraw  it  from  the  binding 
force  of  that  in  any  view  of  the  law. 

As  before  stated,  it  is  true  that  there  the  car  was  taken  to 
the  Sugar  Refinery  without  the  express  consent  of  its  owner 
and  there  burned,  but  it  does  appear  from  the  facts  stated 
by  Judge  Scott  in  his  opinion,  that  there  was  a  common  under- 
standing among  the  companies  at  that  place  that  if  other  ship- 
pers desired  cars,  defendant  (viz.,  the  transfer  company),  with- 
out specific  orders,  was  at  liberty  to  place  them  at  their  place 
of  business  to  be  loaded  and  when  loaded  to  be  returned  to  the 
owner  to  be  shipped,  and  he  adds  that  "at  all  events  it  appears 
cars  were  so  handled  and  the  companies  concerned  seem  to 
have  acquiesced  in  that  mode  of  doing  business."  Therefore, 
by  the  custom  and  mode  of  doing  business  the  car  mentioned 
in  the  principal  case  was  at  the  refinery  by  the  consent  of  the 
o\mer  as  much  as  the  two  here  sued  for  were  at  the  Glucose 
Works  by  consent  of  their  owner,  Parson  on  Contracts,  Yol. 
2,  Sec.  9,  p.  535. 

Enough  has  been  said  to  indicate  the  view  that  appellant's 
liability  does  not  depend  upon  the  unloading  of  the  cars  and 
their  re-delivery  to  it  by  the  Glucose  Works,  and  therefore  the 
declaration  is  not  subject  to  the  first  objection  made  to  it. 

Considering  the  whole  case  in  the  light  of  P.  &  P.  TJ.  R'y 
Co.  V.  C,  R.  I.  &  P.  R'y  Co.,  supra,  we  are  satisfied  with  the 
judgment  of  the  City  Court  and  afl[irm  it. 

Judgment  aJtrmecL 
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W.  H.  Gat^diner 

V. 

Levi  G.  Mays. 

Malicious  Prosecution — Want  of  Probable  Cause — Burden  of  Proof — 
Evidence — Malice — Adoice  of  Counsel, 

1.  In  an  action  for  maliciouft  prosecution  the  burden  of  proof  to  show 
want  of  probable  cause  is  on  the  plaintiff,  and  he  must  make  such  proof 
clear  and  satisfactory. 

2.  To  determine  whether  there  is  probable  cause  for  instituting  a  crim- 
inal prosecution,  the  prosecutor  is  not  required  to  verify  each  item  of  infor- 
mation.   It  is  sufficient  if  he  acts  with  reasonable  prudence  and  caution. 

3.  M.ilice  may  be  inferred  from  want  of  probable  cause,  but  such  an  in- 
ference is  not  always  warranted. 

4.  In  the  case  presented,  it  is  held:  That  the  evidence  fails  to  show 
want  of  probable  cause;  that  the  question  of  probable  cause  is  not  one  of 
actual  guilt,  but  of  honest  and  reasonable  belief  of  the  party  prosecuting; 
and  that  the  evidence  did  not  warrant  the  jury  in  finding  malice. 

[Opinion  filed  October  5, 1887.] 

Appeal  from  the  Circuit  Court  of  Jefferson  County;  the 
Hon.  C.  C.  BoGos,  Judge,  presiding. 

Mr.  C.  n.  Burton,  for  appellant. 

Messrs.  Pollock  &  Pollock,  for  appellee. 

The  question  of  probable  cause  and  malice  are  questions 
for  the  jury,  under  the  evidence.  A  party  causing  the  arrest 
should  use  reasonable  efforts  to  learn  and  know  the  true  char- 
acter of  the  person,  and  if  he  does  not,  this  may  be  considered 
on  the  trial.     Hirsch  v.  Feeney,  83  111.  648. 

Where  a  party  communicates  to  counsel  all  the  facts  bearing 
upon  the  guilt  of  the  accused  of  which  he  has  knowledge, 
or  could  have  ascertained  by  reasonable  diligence,  and  in  good 
faith  acts  upon  the  advice  of  counsel,  he  can  not  be  held 
responsible;  but  it  is  a  question  for  the  jury.  Anderson  v. 
Friend,  71  Bl.  475. 
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If  a  party  either  culpably  or  negligently  Withhold  from 
counsel  any  material  fact,  the  advice  will  not  protect  him. 
Brown  v.  Smith,  83  111.  291. 

The  party  must  show  that  in  perfect  good  faith  he  attained 
the  advice  of  counsel  upon  a  full  and  accurate  statement  of  all 
the  facts..  Davie  v.  Wisher,  72  111.  262;  Ames  v.  Snider,  69 
111.  376. 

Probable  cause  is  a  reasonable  ground  of  suspicion  supported 
by  circumstances  sufficiently  strong  in  themselves  to  warrant 
a  cautious  person  in  the  belief  that  the  person  accused  is  guilty 
of  the  oflfense  charged.  Splane  v.  Byrne,  9  111.  App.  392; 
Harpham  v.  Whitney,  77  111.  32.. 

If  a  criminal  prosecution  is  shown  to  be  without  probable 
cause  the  jury  may  infer  malice.  Splane  v.  Byrne,  9  111.  App. 
393;  Krug  v.  Ward,  77  111.  603;  Mitchinson  v.  Cross,  58  III. 
366;  Thompson  v.  Force,  65  111.  370;  Montross  v.  Bradsby, 
68  HI.  185. 

Among  the  circumstances  tending  to  show  want  of  probable 
cause  the  good  character  of  the  accused  stands  out  prominently. 
Ross  V.  Innis,  35  111.  487. 

In  cases  of  torts  verdicts  are  to  stand  unless  grossly  erro- 
neous.    City  of  Ottawa  v.  Sweely,  65  111.  434:. 

In  actions  ex  delicto  it  is  seldom  that  courts  will  interfere 
with  the  finding  of  the  juries.     Fish  v.  Roseberry,  22  111.  288. 

If  the  evidence  tends  to  support  the  verdict  it  will  not  be 
disturbed.     C,  B.  &  Q.  R.  R.  Co.  v.  Lee,  87  111.  454. 

A  new  trial  will  not  be  granted  because  it  is  contrary  to  the 
evidence,  unless  it  is  so  strongly  against  the  evidence  as  to  be 
unsupported  by  it.  Harbison  v.  Shook,  41  111.  141;  First 
National  Bank  v.  Mansfield,  48  111.  494. 

Wilkin,  J.  This  is  an  action  on  the  case  for  malicious 
prosecution.  By  the  declaration,  appellant  is  charged  with 
prosecuting  appellee  for  an  assault  on  one  Joshua  D.  Gardiner 
without  any  reasonable  or  probable  cause  therefor;  plea  of 
not  guilty,  and  trial  by  jury,  verdict  and  judgment  for  plaint- 
iCE  below  for  $50,  and  defendant  appeals.  It  appears  from 
the  evidence  that  on  the  17th  of  October,  1885,  Joshua  D. 
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Gardiner,  the  father  of  appellee,  at  his  home  in  the  Village  of 
Jefferson  City,  about  9  o'clock  in  .the  evening,  was  assaulted 
and  knocked  to  the  ground  by  a  blow  on  the  head  and  robbed. 
Appellant  and  his  wife  found  him  soon  after  unconscious  and 
seriously  injured.  He  was  unconscious  of  the  presence  of  his 
assailant  until  struck,  and  therefore  unable  to  give  any  informa- 
tion as  to  who  struck  him.  Appellee  was  about  moving  his 
family  to  Union  County.  He  had  been  living  some  five  miles 
from  Qardiner.  llie  evening  of  the  assault,  he  was  seen  about 
a  half  mile  from  the  place  of  the  assault  and  at  different 
places  in  the  neighborhood  made  inquiries,  which,  he  says, 
were  made  for  the  purpose  of  enabling  him  to  find  the  place 
of  one  Marion  Hill,  where  he  expected  to  remain  during  the 
night  He  did  go  to  Hill's  house,  and  stayed  there  from  about 
9  o'clock  until  the  next  morning,  when  he  left,  going  to 
Union  County,  where  he  joined  his  family  and  remained  until 
he  was  arrested  and  brought  back  to  Jefferson  County  for 
trial.  On  his  preliminary  trial  he  was  represented  by  coun- 
sel, and  the  people  were  also  represented  by  the  County 
Attorney.  Being  bound  over,  and  failing  to  give  bond,  he 
was  committed  to  the  county  jail.  At  the  next  term  of  the 
Jefferson  Circuit  Court  he  was  indicted  for  the  offense 
charged  and,  on  a  trial,  acquitted.  On  this  trial  appellee  in- 
troduced as  a  witness  on  his  behalf,  one  James  R.  Driver,  who 
was  originally  joined  with  appellant  as  a  defendant,  and  against 
whom  the  suit  had  been  dismissed.  His  evidence  is  verv 
unsatisfactory  but  he  swears  (and  having  introduced  him, 
appellee  must  accept  his  statement  as  true)  that  appellant  had 
previously  seen  Mrs.  Marion  Hill  and  that  she  had  given  him 
some  facts,  but  he  believed  had  not  told  him  all  she  knew.  The 
witness  says  he  then  went  to  see  her  and  reported  to  appellant 
that  she  informed  him  that  appellee  came  to  her  house  the 
night  of  the  assault,  excited,  muddy  and  tired,  and  said  he  had 
a  hell  of  a  racket  with  Henry  Reads;  that  afterward  he 
showed  his  money  and  wanted  her  to  run  off  with  him  and 
said  he  had  knocked  old  man  Gardiner  in  the  head,  or  had  done 
old  man  Qardiner  up.  He  also  says  she  told  him  that  appel- 
lant had  offered  her  $25,  but  just  what  the  conditions  of  the 
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oflEer  were  does  not  appear.  This  same  witness  swears  that 
upon  his  reporting  to  appellant  his  information  from  Mrs. 
Hill  he  stated  that  Frank  Oararon  had  stated  that  appellee 
told  him  the  night  of  the  assault  that  "he  intended  to 
raise  hell  in  Jetferson  Oity  or  with  old  man  Gardiner," 
or  something  to  that  effect.  The  father  of  appellant 
swears  that  Cararon  did  so  state  to  him,  and  that,  he  gave 
the  information  to  his  son,  the  appellant.  Their  information 
was  all  obtained  before  the  warrant  was  sworn  out  by  appel- 
lant. It  is  insisted  by  appellee  that  appellant  had  no  right  to 
rely  upon  the  information  from  Mrs.  Hill,  because  it  appears 
that  he,  by  offering  her  $25,  had  induced  her  to  make  the  state- 
ments, nor  upon  the  alleged  information  as  to  what  Camron 
had  said,  because  Camron  shows  by  his  evidence  that  he  never 
made  such  statements.  We  find  nothing  in  the  evidence  to  show 
that  appellant,  by  offer  of  money  or  otherwise,  induced  Mrs. 
Hill  to  make  false  statements  as  to  the  conduct  of  appellee  or 
to  show  in  the  slightest  degree  that  he  knew,  or  had  reason  to 
know,  that  tliev  were  not  true  as  she  made  them.  If  he  be- 
lieved  the  statements  of  his  father  he  was  warranted  in  relv- 
ing  upon  the  information  as  to  what  Camron  would  swear.  In 
determining  whether  or  not  there  is  sufficient  probable  cause 
for  instituting  a  criminal  prosecution,  it  is  not  necessary  to  ver- 
ify the  correctness  of  each  item  of  information,  but  it  is  sutfi- 
cient  to  act  with  reasonable  prudence  and  caution  in  that  regard. " 
It  was  not,  therefore,  necessary  that  appellant  should  have  gone 
in  person  to  Camron  and  interrogated  him  as  to  what  he  would 
swear  before  acting  on  what  he  had  learned,  as  to  that  fact. 
Hilliard  on  Torts,  Vol.  1,  417 ;  Harpham  v.  Whitney,  77  111. 
32;  Anderson  v.  Friend,  71  111.  475.  W.  H.  Green,  the  pros- 
ecuting attorney  of  Jefferson  County,  who  appeared  for  the 
people  on  the  preliminary  trial  of  appellee,  testified  on  behalf 
of  appellant,  that  Mrs.  Hill  did  swear  on  that  trial  that  some 
time  in  the  evening  of  the  assault  after  her  husband  had 
retired,  "  Green  Mays  came  in  and  he  seemed  to  be  nearly  out 
of  breath.  She  noticed  he  had  on  boots  and  it  appeared  ho 
had  been  splashed  up  with  mud  some  way  and  he  made  some 
remark  about  his  boots ;  that  he  stayed  all  night  there  and 

Vol.  XXIV    19 
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made  a  statement  about  having  a  hell  of  a  time  at  Jefferson 
City.  The  next  morning  her  husband  wanted  him  to  work 
for  him,  and  he  would  go  to  the  door  and  tlien  come  back,  and 
then  go  to  the  door  and  look  ont  again  and  Ixjfore  he  left  he 
said  if  any  one  asked  for  him  not  to  tell  them  where  he  had 
gone."  lie  also  says  another  witness,  wlio  was  at  Hill's  that 
night,  testified  to  the  condition  of  Mays  when  he  came  there 
saying,  "he  was  as  white  as  a  sheet."  The  Justice  of  the 
Peace  who  tried  the  case  also  testified  that  Mrs.  Hill  swore 
on  the  ])reliminary  hearing  that  ** Green  Mays  came  in  about 
9  o'clock,  between  8  and  9,  and  that  he  seemed  to  be  excited 
and  that  his  clothing  was  bej?|)attered  with  mud.  He  said 
to  her  that  he  had  a  hell  of  a  racket  with  old  man  Gardiner. 
I  forget  whether  he  liad  a  hell  of  a  racket  or  a  hell  of  a 
time  with  old  man  Gardiner."  Apiiellee  also  introduced 
evidence  explaining  his  presence  in  the  neighborhood  of 
Gardiner  the  evening  of  the  assault  and  proved  a  good 
reputation.  He  admits,  however,  tliat  on  that  evening  he 
was  intoxicated.  Ho  denies  that  he  made  the  statements 
attributed  to  him  by  Mrs.  Hill,  exce])t  as  to  his  request  that 
she  should  not  tell  that  he  had  been  there  that  night, 
which  he  says  was  ^ade  because  he  did  not  want  his  wife 
to  know  it.  He  shows  by  Camron  that  he  met  him  that 
evening  and  drank  with  him  out  of  his  bottle,  and  that 
lie  made  no  threats  and  Camron  did  not  tell  Gardiner  that  he 
did.  He  swears  that  he  did  not  assault  the  old  gentleman 
and  that  he  was  never  at  his  place.  The  evidence  all  con. 
fciidered  was  not  sufficient  to  satisfy  a  jury  that  he  was  guilty 
of  the  crime,  and  therefore  he  was  acquitted  of  the  charge; 
but  is  it  sufficient  to  show  a  want  of  probable  cause?  It 
must  be  remembered  that  the  burthen  of  proof  to  show  want 
of  probable  cause  is  on  plaintiff,  and  that  he  must  make  that 
])roof  clear  and  satisfactory.  Hilliard  on  Torts,  Vol.  I,  p.  417, 
420;  Davie  v.  Wisher,  72  111.  262;  Angelo  v.  Faul,  85  111.  106. 
That  some  one  was  guilty  of  the  crime  charged  against 
anpellee  is  not  denied.  There  is  not  the  slightest  evidence  in 
the  case  to  raise  even  a  suspicion  that  any  one  else  committed 
it,  or  that  appellant  had  reason  to.  suspect  any  one  else.  The 
evidence,  we  think,  wholly  fails  to  show  a  want  of  probable 


Fourth  District — August  Term,  1887.     291 

Gardiner  v.  Mays. 

cause,  but  all  considered,  does  show  such  a  state  of  facts  as 
would  lead  a  man  of  ordinary  caution  and  prudence  to  believe 
or  entertain  an  honest  and  strong  suspicion  that  appellee  was 
gniltv,  and  this  is  probable  cause  in  law.  It  is  not  a  question 
of  actual  guilt,  but  of  honest  and  reasonable  belief  of  the  party 
prosecuting.  Harphara  v.  Whitney,  77  HI.  32,  and  cases  cited. 
Nor  are  we  satisfied  from  the  whole  record  that  the  jury  were 
warranted  in  finding  malice,  the  other  necessary  element 
in  this  action.  It  is  true,  malice  may  be  inferred  from  want  of 
probable  cause,  but  such  an  inference  is  not  always  warranted. 
"  If  the  defendant  can  not  justify  by  proof  of  probable  cause, 
he  may  still  rebut  the  presumption  of  malice  by  showing  facts 
and  circumstances  to  produce  at  the  time  on  the  mind  of 
a  prudent  and  reasonable  man  a  well  grounded  belief  or  suspi- 
cion of  the  parties'  guilt."  Hilliard  on  Torts,  Yol.  I,  486; 
Harpham  v.  Whitney,  77  111.  32.  It  is  impossible  for  us  to 
determine  from  the  evidence  whether  or  not  appellant  com- 
municated to  the  prosecuting  attorney  all  the  facts  known  to 
him,  or  which  he  might  have  known  by  reasonable  diligence, 
and  we  are  not  disposed  to  interfere  with  the  verdict  and 
judgment  below  on  the  ground  that  he  acted  under  the  advice 
of  counsel,  though  we  find  no  ground  for  believing  that  he 
wilfully  withheld  any  information  in  his  possession  or  stated 
to  him  more  than  he  honestly  believed  he  could  prove.  We 
feel  compelled  to  reverse  this  case  on  the  ground  that  want  of 
probable  cause  and  malice  have  not  been  proved.  To  hold 
otherwise  would  require  of  every  one  instituting  a  criminal 
prosecution  proof  of  guilt  sufficient  to  convict.  FTere  were 
circumstances  and  testimony  of  witnesses  tending  strongly  to 
establish  the  truth  of  the  charge.  They  were  held  sufficient 
by  the  Justice  of  the  Peace  to  bind  over,  and  by  the  grand 
jury  to  indict.  The  prosecution  only  failed  when  appellee 
was  put  upon  his  final  trial  and  where  the  law  gave  him  the 
benefit  of  all  reasonable  doubt.  We  do  notsay  that  his  acquittal 
depended  upon  a  mere  doubt.  The  verdict  should  have  been 
for  the  defendant  and  there  was  error  in  overruling  his  motion 
for  anew  trial  and  for  that  reason  the  judgment  of  the  Circuit 
Court  will  bo  reversed. 

Judgment  reversed. 
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Joseph  Penn 

V. 

Joseph  Tatlob. 

Mines — Removal  qf  Supports — Action  by  Owner  of  Land  for  Damages— 
Instructions, 

In  an  action  by  the  owner  of  certain  lands  to  recover  damages  cansed  by 
the  remoTal  of  supports  in  a  coal  mine,  il  is  held:  That  the  record  con- 
tains evidence  which  tends  to  support  the  plaintiff *8  declaration  and  which 
he  is  entitled  to  have  passed  u^ton  by  a  jury  under  proper  instructions;  and 
that  an  instruction  given  for  the  defendant,  touching  the  measure  of  dam- 
ages and  assuming  a  ^'general  decrease  in  rents/*  is  fatally  defective. 

[Opinion  filed  October  5,  1887.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  William  H.  Snydeb,  Judge,  presiding. 

Messrs.  Dill  &  Sohaefeb  and  William  Winkelbiann,  for 
appellant 

Messrs.  Wildeemann  &  Hamill  and  J.  B.  Hat,  for  appel- 
lee. 

WiLKTNj  J.  This  suit  was  commenced  by  appellant  against 
appellee  and  the  Gartside  Coal  Company  to  recover  damages 
for  injuries  to  his  land  and  certain  buildings  thereon  by  reason 
of  the  removal  of  stone  coal  underneath  it  without  leaving 
sufficient  supports  for  the  surface.  In  March,  1859,  one 
McFarlan,  then  owning  the  land,  sold  the  coal  under  it  to  Joseph 
Gartside,  who  in  1873  sold  it  to  the  Gartside  Coal  Company, 
and  in  1883  this  company  sold  "all  the  coal  contained  in  the 
pillars"  to  appellee.  In  1878,  the  land  was  sold  at  master^s 
sale  and  purchased  by  appellant.  This  action  is  for  damages 
alleged  to  have  been  caused  by  appellee  since  he  purchased  the 
coal  in  the  pillars  by  so  weakening  and  removing  the  supports 
to  the  surface  as  to  cause  the  same  to  break,  sink,  etc.     The 
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verdict  and  judgment  below  being  for  appellee,  the  case  is 
brought  here  by  appellant.  On  the  trial  appellee  testified,  "I 
offered  to  buy  this  land  of  Mr.  Penn,  offered  him  the  same 
price  he  paid  for  it  and  even  asked  him  what  he  would  want 
for  it"  There  was  also  some  evidence  to  the  effect  that  the 
land  had  rented  for  as  much  since  tlie  alleged  injury  as  before. 
At  the  instance  of  appellee  the  court  instructed  the  jury  that 
"If  it  appears  from  the  evidence  that  the  plaintiff  since  the 
injury  complained  of  in  the  plaintiff's  declaration  has  rented 
his  land  and  house  for  as  much  as  he  rented  them  before,  con- 
sidering the  general  decrease  in  rents,  and  that  the  plaintiff 
has  been  offered  as  much,  and  can  or  could  sell  it  for  as  much, 
as  he  paid  for  it,  since  the  supposed  injuries  occurred,  then  the 
plaintiff  has  not  sustained  any  substantial  damages." 

This  instruction  ia  so  flagrantly  erroneous  that  asking  and 
giving  it  must  have  been  the  result  of  inadvertence.  The  first 
clause  is  erroneous  and  misleading  in  assuming  that  there  had 
been  a  general  decrease  in  rents;  but  the  latter  clause  is  still 
more  objectionable  and  announces  an  unheard-of  rule  of  law  in 
actions  of  this  kind.  According  to  the  rule  here  announced,  if 
one  should  have  entered  lands  at  government  prices,  valuable 
for  the  minerals  under  it  or  timber  on  it,  and  a  trespasser 
should  remove  all  the  mineral  or  timber  and  then  offer  to  pay 
the  owner  the  price  for  which  he  entered  it,  no  substantial 
damages  could  be  recovered.  The  proposition  is  absolutely 
defenseless  and  the  learned  counsel  for  appellee  only  attempt 
to  do  so  indirectly.  They  say,  "if  the  rental  value  of  the  land 
had  not  decreased  and  its  selling  value  had  not  decreased  and 
its  uses  for  farming  purposes  had  not  been  substantially 
injured,  how  was  it  damaged?"  The  instruction,  it  will  be 
observed,  ignores  entirely  the  question  as  to  whether  the  "sell- 
ing value  "  of  the  land  has  been  decreased  by  the  injury  and 
takes  away  the  right  to  substantial  damages,  if  the  selling 
price  was  as  good  as  that  paid  for  it  by  appellant.  We  are 
not  dealing  with  the  question  of  the  competency  of  evidence 
or  what  certain  evidence  tends  to  prove  and  need  not  there- 
fore notice  the  authorities  cited  by  appellee  which  bear  on 
these  questions,  but  in  no  manner  sustain  the  legal  proposition 
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announced  in  the  objectionable  instruction.  It  is  not  claimed 
that  the  error  in  this  instruction  is  cured  by  others  given 
either  on  behalf  of  appellant  or  appellee.  It  is  insisted,  how- 
ever, that,  notwithstanding  the  error  it  may  contain,  there 
should  be  no  reversal,  because  it  appears  from  the  whole 
record  that  the  right  is  with  the  appellee.  We  recognize 
the  rules  contended  for  by  appellee  that  a  new  trial  should 
not  be  granted  where  substantial  justice  has  been  done,  not- 
withstanding irregularities  and  errors  committed  on  the 
trial,  but  we  do  not  regard  this  case  as  falling  within  that 
rule.  We  do  not  assume  to  pronounce  upon  the  merits  of 
the  case  under  the  evidence,  but  hold  that  there  is  proof 
in  the  record  tending  to  support  plaintiff's  declaration,  and 
which  he  has  a  right  to  have  passed  upon  by  a  jury  under 
fair  instructions.  By  the  instruction  referred  to  the  merits 
of  the  case  were  as  effectually  taken  from  the  jury  as  if  it  had 
been  instructed  to  find  for  the  defendant  As  the  case  must  be 
reversed,  any  expression  of  opinion  as  to  the  weight  of  testi- 
mony would  be  improper  and  a  review  of  it  is  therefore  un- 
necessary. 

Reversed  aiid  remanded. 


Marie  Schifferstein 

V. 

E.  H.  Allison. 

Mwfgagp,^ — Foreclosures — Limifntionfi — See.  11,  Chap.  S3,  R.  S. — 
Equity  of  Redemption — Rights  of  Purchaser — Payment  qf  Note. 

1.  The  right  to  foreclose  a  mortgage  continues  until  the  debt  which  ic 
secures  is  barred.  Whatever  arrests  the  running  of  the  Statute  of  Limita- 
tions against  the  debt,  arrests  its  running  against  the  mortgage.  Whatever 
recognizes  the  debt  as  still  subsisting,  also  recognizes  the  mortgage  by 
which  it  is  secured. 

2.  Sec.  11,  Chap.  83,  R.  S.,  is  merely  a  legislative  declaration  of  the 
rule  previously  established  by  the  Supreme  C!ourt. 

3.  A  mortcrage  can  be  enforced  against  the  purchaser  of  the  mortgagor's 
equity  of  redemption,  at  a  sale  made  when  the  mortgage  was  upon  its  fiico 
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in  full  force  and  effect,  at  any  time  within  ten  years  from  the  last  payment 
npou  the  note  secured  by  such  mortgage. 

[Opinion  filed  October  5, 1887.] 

In  error  to  the  Circuit  Court  of  Jasper  County;  tlie  non. 
William  C.  Jonks,  Judge,  presiding. 

On  the  23d  day  of  October,  1874,  Samuel  E.  Sandefur  and 
his  wife,  Eiiiily,  executed  their  promissory  note  to  Yalentiue 
Kxauss,  for  the  sum  of  $300,  payable  in  one  year  from  date 
with  interest  at  the  rate  of  ten  per  cent.,  payable  annually. 
On  the  same  day  they  made  their  cei-tain  mortgage  deed  to 
secure  the  payment  of  said  note  upon  the  premises  described 
in  the  bill.  At  the  February  term,  A.  D.  1878,  of  the  Jasper 
Circuit  Court,  plaintiff  in  error  recovered  a  judgment  against 
Samuel  K.  Sandefur  and  others  for  the  sum  of  §2,441. It)  and 
costs,  and  execution  was  issued  thereon  February  13,  1878, 
and  returned  "  no  property  found."  An  alias  execution  was 
issued  upon  said  judgment  November  22,  1883,  and  levied 
upon  the  equity  of  redemption  of  said  Samuel  in  the  mort- 
gaged premises,  and  the  same  were  sold  thereunder  to  plaint- 
iff in  error,  and  not  being  redeemed  she  obtained  a  deed  from 
the  Sheriff  on  June  13,  1885.  On  the  23d  day  of  March, 
1883,  Krauss  sold  and  assigned  the  note  and  mortgage  to  the 
defendant  in  error  who  tiled  this  bill  to  foreclose  said  mortgage 
on  the  19th  day  of  November,  18b6.  Six  annual  payments  of 
interest  were  made  upon  tlie  note  and  later  two  ])artial  pay- 
ments, the  last  of  which  was  made  December  12,  1882.  The 
defense  to  the  foreclosure,  relied  upon,  is  that  the  Statute  of 
Limitations  bars  the  proceeding,  as  the  bill  was  not  tiled  with- 
in ten  yeai-s  after  tlie  maturity  of  the  debt.  The  court 
decreed  a  foreclosure  and  the  defendant  below,  Schifferstein, 
sned  out  this  writ  of  error  to  reverse  the  decree. 

Messrs.  Gibson  &  Johnson,  for  plaintiff  in  error. 

"No  person  shall  commence  an  action  or  make  a  sale  to 
foreclose  any  mortgage  or  deed  of  trust  in  the  nature  of  a 
mortgage,  unless  within  ten  years  after  the  right  of  action  or 
right  to  make  such  sale  accrues."     Sec.  11,  Chap.  83,  R.  S. 
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The  note,  which  the  mortgage  secures,  having  been  given 
October  23,  1874,  payable  one  year  after  date,  the  right  of 
action  to  foreclose  'the  mortgage  accrued  October  27,  1875. 
The  action  to  foreclose  the  mortgage  in  suit  was  commenced 
November  19,  1886, — over  eleven  years  after  the  right  of 
action  accrued. 

The  mere  fact  that  payments  of  interest  were  made  upon 
the  note  can  not  affect  the  rights  of  the  parties  to  this  suit ; 
because,  after  the  right  of  action  had  accrued,  such  payments 
did  not  suspend  the  right  of  action.  Krauss,  the  paj'ce  of  the 
note,  could  have  brought  suit  upon  it  at  any  time  after 
October  26,  1876,  or  could  have  brought  his  bill  to  foreclose 
the  mortgage,  and  his  action  in  either  proceeding  could  not 
have  been  defeated  by  sliowing  payments  of  interest  upon  the 
note,  whether  a  mortgage  was  a  lien  upon  real  estate  or  not, 
after  the  maturity  of  the  note  or  notes  which  it  was  given  to 
secure;  for  the  reason  that  a  payment  upon  the  note  or  notes 
by  the  payee  perpetuated  the  right  of  action  by  removing  the 
bar  of  the  Statute  of  Limitation;  and  the  right  to  foreclose 
the  mortgage  inured  to  the  holder  of  the  note  until  the  note 
itself  was  barred  by  limitation.  Under  this  doctrine  a  mort- 
gage to  secure  a  note,  which  by  the  public  record  would  appear 
to  have  been  barred  a  half  century,  might  be  a  valid  and  sub- 
sisting lien  upon  real  estate. 

.  The  statute  under  discussion  obviates  this  manifest  evil, 
and  the  inquirer  can  ascertain  at  a  glance*  from  the  record, 
whether  the  right  of  action  to  foreclose  a  mortgage  lias 
accrued,  and  whether  ten  years  have  elapsed  since  it  accrued; 
and,  if  so,  he  can  know  that  he  is  dealing  with  the  real  estate 
covered  by  it,  discharged   from  the  lien  of  such  mortgage. 

There  is  no  hardship  in  this.  Ten  years  is  certiiinly  a  suffi- 
cient time  in  which  to  bring  foreclosure  proceedings  after  the 
right  of  action  accrues.  A  party  who  fails  to  do  so  is  in  no 
worse  situation  than  is  he  who  allows  the  lien  of  his  judgment 
upon  real  estate  to  lapse  by  failing  to  sue  out  execution  within 
a  year  from  the  time  of  the  rendition  of  the  judgment,  or 
than  any  one  else  who  allows  a  Statute  of  Limitations  to  run 
against  him,  and,  by  his  own  negligence,  loses  his  right  of  ac- 
tion. 
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Mr.  John  P.  IIkap,  for  defendant  in  error. 

Under  oui*  laws,  the  mortgagee's  right  of  foreclosure  is  not 
barred  until  the  debt  itself  is  barred  by  the  Statute  of  Limit- 
ation. Ilagan  v.  Parsons,  67  III.  170;  Harris  v.  Mills,  28  111. 
44;  Brown  v.  Devine,  61  LI.  260;  Medley  v.  Eliott,  62  111. 
532. 

The  mortgage  is  an  incident  to  the  debt,  and  but  a  security, 
but  it  confers  the  right  to  reduce  the  premises  to  possession 
as  a  means  of  obtaining  satisfaction  of  the  debt,  and,  to  ren- 
der the  right  eflfective,  ejectment  may  be  maintained  against 
the  mortgagor  at  any  time  that  a  recovery  may  be  had  on  the 
debt.  The  mortgagee  may  resort  to  any  of  the  various  modes 
of  foreclosure  so  long  as  his  debt  is  capable  of  being  enforced, 
but  no  longer.     Pollock  v.  Maison,  41  111.  516. 

The  Statute  of  Limitation  which  bars  the  debt,  the  princi- 
]>al,  can  alone  bar  the  mortgage,  the  incident.  Medley  v.  El- 
iott, 62  III.  532. 

By  the  payment  of  interest  the  payor  made  a  new  promise 
to  pay,  and  gave  the  holder  of  the  mortgage  a  new  right  to 
foreclose.*  Had  the  note  been  barred  by  Sec.  16  of  the  Stat- 
ute of  Limitation,  this  payment  would  have  revived  the  note, 
and  necessarily  the  mortgage,  and  given  the  holder  of  the 
mortgage  the  right  to  bring  an  action  to  foreclose  the  same. 

The  right,  then,  to  foreclose  the  mortgage  would  have  ac- 
crued at  the  time  of  such  payment,  and  would  have  continued 
for  ten  years  from  that  date.  Every  new  payment,  or  promise 
to  pay,  gives  the  holder  of  the  note  a  new  right  to  collect  the 
unpaid  part  of  it,  and  a  new  right  accrues  to  foreclose  the 
mortgage  to  enforce  such  collection. 

Construing  the  two  sections  together,  it  can  not  be  said  that 
the  action  to  foreclose  the  mortgage  must  be  brought  within 
ten  years  from  the  time  the  right  of  action  first  accrues,  but 
within  ten  years  from  the  time  the  right  last  accrued. 

In  the  case  at  bar  a  partial  payment  was  made  on  the  note 
December  12,  1882.  By  that  payment  Sandefur,  the  payor 
of  the  note,  acknowledged  the  debt  and  promised  to  pay  the 
balance  due,  thereby  giving  the  holder  of  the  note  the  right  to 
collect  it  and  the  pight  to  foreclose  the  mortgage.     As  this 
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suit  is  brought  within  ten  years  from  the  time  the  right  ac- 
crued by  virtue  of  such  partial  payment,  there  could  be  no 
error  in  decreeing  a  foreclosure  of  the  mortgage. 

A  new  promise  renews  the  obligation.  Brockman  v.  Siev- 
erling,  6  III.  App.  512.  An  unconditional  part  payment  takes 
the  case  out  of  the  statute.  Paris  v.  Hunter,  10  III.  App. 
230. 

Taking  a  case  out  of  the  statute,  either  by  a  new  promise  or 
partial  payment,  has  the  elfect  to  iix  a  new  date  at  which  the 
statute  begins  to  run. 

PiLLSBURY,  J.  The  holding  of  the  courts  in  England,  and 
in  most  of  the  States  of  the  Union,  that  a  mortgagee,  notwith- 
standing the  debt  is  barred  by  the  statute,  might  still  assert 
his  right  under  the  mortgage  to  enforce  the  lien  in  analogy  to 
the  Statute  of  Limitations  respecting  actions  for  the  recovery 
of  real  estate,  has  not  been  recognized  by  our  courts.  Here  it 
is  the  settled  doctrine  that  the  debt  is  the  principal  thing,  and 
the  mortgage  security  but  a  mere  incident,  and  an}'^ thing  that 
discharges  the  debt  will  have  the  effect  of  destroying  the  lien 
created  by  the  mortgage,  and  can  be  set  up  as  a  defense  to  any 
proceeding  instituted  upon  the  mortgage  to  obttiin  satisfaction 
of  the  debt,  whether  by  ejectment,  scire  facids  or  bill  in 
equity  to  foreclose.  Harris  v.  Mills,  28  III.  4:1;  Brown  v.  De- 
vine,  61  111.  2(]0;  Medley  v.  Eliott,  62  111.  532;  Emory  v. 
Keighan,  88  111.  482. 

It  was  said  in  Medley  v.  Eliott,  aupra^  "  that  the  mortgage 
is  but  an  incident  attached  to  the  debt,  and  in  reason  and  pro- 
priety it  can  not  and  ought  not  to  be  detached  from  its  prin- 
cipal. The  mortgage  interest,  as  distinct  from  the  debt,  is  not 
a  fit  subject  of  assignment.  It  has  no  determinate  value.  If 
it  should  be  assigned,  the  assignee  must  hold  the  interest  at 
the  will  and  disposal  of  the  creditor  who  holds  the  land." 
And  again,  "that  when  recovery  upon  the  note  is  barred,  the 
right  of  foreclosure  is  also  barred.  The  converse  must  be 
equally  true."  Emory  v.  Keighan,  supra^  was  an  action  of 
ejectment,  wherein  the  plaintiff,  Emory,  showed  2l  prima  facie 
right  to  recover,  and  Keighan  defended  his  possession  under 
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a  t'ale  made  by  virtue  of  the  power  of  sale  contained  in  a  mort- 
gage; but  it  appearing  that  the  sale  had  been  made  more  than, 
sixteen  years  after  condition  broken  in  non-payment  of  the 
debt,  if  it  ever  was  broken,  it  was  held  that  the  Statute  of 
Limitation  barred  the  debt,  as  nothing  appeared  to  take  the 
ease  out  of  the  statute,  and  that  taking  possession  under  the 
mortgage  sale,  after  the  right  of  entry  was  tolled  by  lapse  of 
time,  could  not  revive  the  debt  nor  the  power  of  sale  so  as  to 
confer  upon  the  defendant  any  title.  From  these  decisions  it 
is  manifest  that  the  courts,  whether  of  law  or  equity,  had  fixed 
as  determinate  a  time  when  the  right  of  entry  under  the  mort- 
gage sliould  be  tolled  by  lapse  of  time,  as  though  it  had  been 
declared  by  legislative  enactment.  That  time  was  determined 
to  be  that  fixed  by  the  statute  for  the  barring  a  recovery  upon 
the  debt  secured  by  the  mortgage,  and  not  the  time  prescribed 
for  the  recovery  of  real  property.  When  the  bar  of  the  stat- 
ute became  complete  as  to  the  debt,  it  was  equally  so  as  to  the 
mortgage,  regardless  of  tire  cliaracter  of  the  proceeding  taken 
to  enforce  it.  The  vitality  of  the  mortgage  Jien  depended 
upon  the  continued  existence  of  the  debt,  and,  when  the  debt 
fell,  tlie  lien  went  with  it.  We  are,  then,  to  inquire  whether 
the  party  seeking  to  enforce  the  lien  of  liis  mortgage,  after  the 
expiration  of  the  time  limited  by  the  statute  for  the  com- 
mencement of  an  action  to  recover  the  debt,  could  show  that 
such  lien  was  still  subsisting  by  proving  any  of  the  grounds 
known  to  the  law  for  arresting  the  running  of  the  statute 
against  the  debt;  whether,  keeping  the  debt  alive,  the  mort- 
gage lien,  as  such  incident,  was  so  closely  connected  with  and 
attached  to  the  debt  as  to  still  continue  a  substantial  right  in 
the  mortgagee  for  the  collection  of  the  debt.  Speaking  of 
the  presumption  of  payment  arising  from  the  lapse  of  time,  it 
is  said  in  Jones  on  Mortgages,  Sec.  1196,  that  this  presump- 
tion is  not  conclusive  but  may  be  controlled  by  evidence  of 
part  payment  of  the  principal  or  interest,  or  other  admissions 
or  circumstances  from  which  it  may  be  found  that  the  debt  is 
still  unpaid,  but  parol  evidence,  to  control  this  presumption, 
should  clearly  show  some  positive  act  of  unequivocal  recogn-- 
tion  of  the  debt  within  that  time;  and  again,  See.  1198,  "  that 
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a  payment  of  interest  or  part  of  the  principal  renews  the  mort- 
gage so  thai  an  action  may  be  brought  to  enforce  it  within 
twenty  years  after  such  last  payment.  This  is  a  rule  univer- 
sally recognized." 

Hough  V.  Bailey,  32  Conn.  288,  was  a  case  where  a  bill  was 
filed  to  foreclose  a  mortgage  after  the  expiration  of  fifteen 
years,  the  time  limited  in  that  State  for  barring  such  action 
where  the  mortgagor  has  been  in  possession,  and  to  overcome 
the  l)ar  of  tlie  statute  it  was  ])roved  that  the  mortgagor,  within 
the  fifteen  years,  had  acknowledged  the  existence  of  the  debt 
and  promised  to  y)ay  it.  As  to  the  eflFect  of  such  promise  upon 
the  mortgage,  Hinman,  C.  J.,  said:  "This  recognition  of  the 
debt  as  still  subsisting  against  him  was,  in  eflfect,  a  recognition 
of  the  mortgage  as  a  security  for  it,  and  prevented  the  time 
then  elapsed  from  being  counted  or  considered  as  any  part  of 
the  fifteen  years'  uninterrupted  possession  necessary  in  order 
to  bar  the  mortgagee's  right  to  bring  ejectment  or  to  foreclose 
the  mortgage."  Emory  v.  Keighan,  94  111.  543,  is  the  same 
case  reported  in  the  88th  111.,  above  cited,  being  taken  to  the 
Supreme  Court  a  second  time.  On  a  new  trial  at  the  circuit, 
the  defendant,  in  order  to  avoid  the  effect  of  the  statute  de- 
clared in  the  former  opinion,  proved  that  the  mortgagor  under 
whom  he  claimed  had  been  out  of  the  State  a  suffic  ent  length 
of  time  to  prevent  the  statute  barring  the  note  at  the  time  the 
sale  was  made  under  the  mortgage  at  which  he  became  the 
purchaser.  It  was  urged  that  the  statute  only  permits  the 
deduction  of  time  the  debtor  was  out  of  the  State  in  actions 
on  the  note,  and  could  not  be  used  to  uphold  the  power  of 
sale  in  the  mortgage,  but  the  point  was  not  considered  tena- 
ble, the  court  saying:  "The  power  of  sale  inserted  in  the 
mortgage  was  for  the  purpose  of  subjecting  the  mortgaged 
property  to  the  payment  of  the  debt  so  long  as  it  remained  in 
force.  Its  legal  effect  was  to  authorize  a  sale  after  the  debt 
matured,  so  long  as  it  remained  in  existence  and  binding  on 
the  mortgagor.  The  mortgage  was  but  a  mere  incident  of  the 
debt,  and  inhered  to  it  as  long  as  the  debt  remained  in  force 
against  the  mortgagor,  as  nothing  was  done  to  release  or  se[> 
arate  it  from  the  debt."     Our  present  act  concerning  limita- 
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tion  of  actions  was  enacted  in  1872,  and  in  the  general  revis- 
ion became  chapter  83  of  the  Revised  Statutes  of  1874,  and  by 
it  the  time  for  bringing  an  action  upon  notes,  bonds,  etc.,  was 
reduced  from  sixteen  to  ten  years,  and  in  the  same  act  the 
time  for  bringing  an  action  or  making  a  sale  to  foreclose  a 
mortgage  was  fixed  at  the  same  period.  This  last  provision 
was  in  legal  effect  but  a  legislative  declaration  of  the  existing 
rule.  As  we  have  seen,  that  was  applied  by  both  courts  of 
law  and  equity  in  this  State  under  the  prior  statute  relating  to 
actions  upon  the  mortgage  or  mortgage  debt;  i.  6.,  the  time 
limited  for  the  enforcement  of  tlie  debt  was  also  applied  to 
the  mortgage,  and  when  a  recovery  was  barred  upon  the  for- 
mer the  latter  was  likewise  barred,  regardless  of  the  forum 
wherein  it  was  sought  to  enforce  it;  and  there  can  be  no  doubt 
that,  under  the  decisions  of  our  Supreme  Court  in  a  former  part 
hereof  referred  to,  without  this  section  of  the  statute  especially 
referring  to  mortgages,  they  would  have  been  held  subject  to 
the  limitation  prescribed  for  the  principal  thing,  the  debt,  and 
be  barred  in  the  same  time  as  now  fixed  by  the  statute,  the 
period  of  ten  years.  We  do  not  think  that  it  was  the  inten- 
tion of  the  Legislature  to  entirely  geparate  the  incident,  the 
mortgage,  from  its  principal,  the  debt,  for  the  payment  of 
which  it  was  pledged,  thereby  discharging  the  lien  created  by 
it  when,  under  another  provision  of  the  same  act  equally  au- 
thoritative and  positive,  and  fixing  the  same  limitation,  the 
debt  might  still  be  subsisting;  but  we  consider  it  rather  the 
adoption  into  the  written  law  of  a  rule  theretofore  enforced 
by  the  courts  in  analogy  to  the  existing  limitation  prescribed 
by  the  statute  for  the  recovery  of  the  same  debt,  the  statute 
now  applying  whether  the  debt  be  evidenced  by  note,  bond, 
or  by  the  mortgage.  We  treat  this  section  11,  relating  to 
mortgages,  as  what,  in  relation  to  the  debt,  has  ever  been  con- 
sidered a  mere  Statute  of  Limitation,  to  be  construed,  not  as 
discharging  the  debt,  but  as  taking  away  the  remedy  for  the 
enforcement  of  its  collection,  by  creating  a  presumption  of  its 
payment  and  consequent  discharge  of  the  lien,  imless  rebutted 
by  proof  of  some  act  of  the  debtor  or  mortgagor,  unequivocal 
in  its  nature,  recognizing  the  continued  existence  of  the  mort- 
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gage  lien  as  eecnrity  for  the  debt  Any  act  of  the  debtor,  suf- 
licient  to  take  the  debt  out  of  the  operation  of  the  statute  by 
suspending  it  for  a  given  time,  or  by  fixing  a  new  date  from 
which  the  ten  years'  limitation  must  again  commence  to  run, 
is  such  a  clear  and  distinct  recognition' of  the  mortgage  as  a 
security  for  such  debt  as  alike  to  operate  upon  it  and,  by  the 
same  act,  the  bar  of  the  statute,  so  far  as  it  lias  run,  is  removed 
from  both.  Whatever  recognizes  the  debt  as  still  subsisting, 
also  recognizes  the  mortgage  as  security  for  it,  as  it  is  but  the 
mere  incident,  and  can  not,  without  express  agreement,  be 
separated  from  it.  This  seems  to  be  the  holding  in  Iloiigh  v, 
Bailey,  supra^  and  of  our  courts  so  far  as  the  question  has 
been  presented,  as  it  is  likewise  in  other  States  having  limita- 
tion laws  relating  to  the  right  of  entry  under  mortgages.  The 
rule  seems  to  be  founded  in  reason  and  supported  by  author- 
ity, and  we  see  no  cause  for  not  following  it.  The  appellant 
liere  purchased  the  equity  of  redemption  of  the  mortgagor 
while  the  mortgage  was  upon  its  face  in  full  force  and  eflfect, 
ten  years  from  the  maturity  of  the  note  not  yet  having  elapsed, 
and  it  is  but  reasonable  to  suppose  that  she  purchased  with  a 
full  understanding  that  the  premises  were  pledged  for  the 
debt  secured  by  it,  and  made  her  bid  accordingly.  She  stands 
in  the  place  of  the  mortgagor,  and,  as  in  our  view  the  mort- 
gage could  be  enforced  against  him  at  any  time  within  ten 
years  from  the  time  he  made  the  last  payment  upon  the  note, 
while  still  the  owner  of  the  equity  of  redemption,  she  is 
bound  by  this  act  of  the  revival  by  him  of  the  time  from 
which  the  limitation  is  to  commence  running  anew,  and  still 
holds  the  land  charged  with  the  payment  of  this  debt  The 
decree  of  the  court  below,  being  in  accordance  with  the  views 
above  expressed,  will  be  afiBrmed. 

Decree  affirmed. 
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John  Gaunt 
Henry  Froeltch  et  al. 

Mhfnlce  in  Levy  of  AttacJimmty  Special  Exccufion  and  Cerfiflcafe  cf 
Purchase — BiU  to  Correct — Subsequent  Purchaser — Trust  Fund  with 
tchich  to  Redeem — Demurrer. 

Upon  a  bill  to  correct  a  mistake  in  the  levy  of  a  writ  of  attachment,  in  a 
special  execution  and  in  a  certiBcate  of  purchase,  so  as  to  include  all  of  cer- 
tain lots  intended  to  be  included,  or  to  require  a  subsequent  purchaser  to 
pay  over  a  part  of  the  purchase  money  left  with  him  for  the  redemption  from 
the  sale,  it  is  held:  That  the  court  below  improperly  sustained  a  general 
demurrer;  that  the  complainarft  was  at  least  entitled  to  the  alternative  re- 
lief prayed ;  that  said  subsequent  purchaser  holds  the  monej-  so  left  in  his 
hands  as  trustee  for  the  complainant;  and  that  he  can  claim  no  exemption 
in  the  execution  of  his  trust  by  reason  of  his  own  violation  of  duty  in  failing 
to  apply  said  fund  while  the  right  to  redeem  existed. 

[Opinion  filed  October  5,  1887.] 

Appeal  from  the  Circnit  Court  of  Madison  County;  tlie 
Hon.  Amos  Waits,  Judge,  presiding. 

This  was  a  bill  in  equity  filed  in  the  Madison  Circuit  Court 
by  the  appellant  against  the  appellees,  substantially  averring 
that  he  sued  out  of  said  Circuit  Court  a  writ  of  attachment 
acrainst  said  Froelich,  for  an  indebtedness  then  due  and  owing, 
and  that,  at  said  time,  said  Froelich  was  the  owner  of  lots  two, 
twenty-six  and  twenty-seven  in  Meeker  and  Krafft's  addition 
to  Edwardsville,  in  said  county;  that  the  first  above  described 
lot  by  itself  was  of  but  little  value,  but  the  other  two  were 
well  improved,  the  improvements  alone  being  worth  above 
$3,000;  avers  that  the  Sheriff,  not  being  well  advised  as  to  the 
description  of  said  lots,  levied  the  writ  upon  lot  two  only, 
when  it  was  intended  by  his  attorneys,  as  well  as  said  Sheriff, 
to  make  said  levy  upon  the  three  lots ;  avers  that  at  the  March 
term  of  said  Circuit  Court  he  recovered  a  judgment  in  said 
attachment  proceeding  for  $689  and  cost  of  suit,  and,  upon 
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special  execution  issued  thereon,  the  said  lot  two  was  sold  for 
the  whole  amount  of  the  debt,  interest  and  costs  to  complain- 
ant, but  at  said  time  it  was  supposed  by  the  Sheriff  and  the 
complainant  that  the  sale  included  the  three  lots  instead  of  the 
one  only:  that  the  certificate  of  sale  contained  the  same  mis- 
taken description.  Further,  that  while  complainant  still  lield 
said  certificate  of  purchase,  said  Froelich  sold  and  by  war- 
ranty deed  conveyed  to  appellee,  John  Keller,  the  said  three 
lots  for  the  sum  of  ^2,856.50,  and  that  said  Keller,  before  his 
purchase,  had  the  title  examined  and,  having  notice  of  the 
mistake  before  recited  and  with"  the  consent  of  said  Froelich, 
reserved  from  said  consideration  a  sum  sufficient  to  redeem 
said  lot  two  from  the  sale  to  the  complainant,  and  that  the 
money  was  left  with  Keller  by  Froelich  for  the  purpose  and 
to  be  so  used  by  him  in  making  such  redemption.  The 
pl'ayer  of  the  bill  is  in  the  alternative,  either  that  the  mistake 
in  the  levy  of  the  writ  of  attachment,  as  well  as  under  the 
execution  and  in  the  certificate  of  sale  be  corrected  so  as  to 
include  the  said  three  lots,  or,  if  this  can  not  be  done,  that  said 
Keller  be  decreed  to  pay  over  to  complainant  the  said  sum  of 
money  for  the  redemption  from  said  sale  left  with  him  by 
Froelich  to  be  so  applied  and  thereby  make  said  redemption 
eflfectual.  A  general  demurrer  was  interposed  to  the  bill  by 
defendants,  and  being  sust^iined  by  the  court,  the  bill  was  dis- 
missed and  complainant  below  appealed  to  this  court. 

Messrs.  IIappy  &  Travous,  for  appellant. 

The  relief  sought  by  the  bill,  as  amended,  is  two-fold: 

First — The  correction  of  the  levy  of  the  writ  of  attach- 
ment, special  execution  and  certificate  of  purchase. 

Second — The  enforcement  of  a  trust. 

If  either  of  these  claims  for  relief  is  proper  for  the  juris- 
diction of  a  court  of  equity,  the  demurrer  should  have  been 
overruled,  and  the  bill  retained.  Gooch  v.  Green,  102  111. 
5U7;  Pool  v.  Docker,  92  111.  501. 

It  appears  that  the  entire  property  was  conveyed  to  defend- 
ant Keller,  by  warranty  deed,  and  to  make  the  warranty  good 
an  arrangement  was  entered  into  between  Froelich  and  Keller 
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by  which  the  latter  reserved  from  the  purchase  price  a  certain 
snm  for  the  express  purpose  of  redeeming  from  the  SheriflE  's 
sale  by  appellant  and  clearing  the  title;  and  now  in  violation 
of  this  agreement  and  the  confidence  reposed  in  him,  he  re- 
tains the  money  and  refuses  to  perform  the  trust  Under  this 
arrangement  with  his  vendor  he  took  the  property,  not  merely 
as  owner  but  as  trustee,  clothed  with  a  duty  to  perform  in 
respect  thereto,  and  a  court  of  equity  will  not  liesitate  to  en- 
force its  performance.  Doolittle  v.  Jenkins,  55  111.  400;  Freer 
V.  Lake,  115  111.  662;  Kodney  v.  Shankland,  12  Am.  Dec.  70; 
2  Story's  Eq.  Jur.,  Sees.  1041,  1213;  Stockard  v.  Stockard, 
46  Am.  Dec.  79;  Cooper  v.  McChm,  16  111.  435;  Coates  v. 
Woodworth,  13  111.  654. 

« 
Messrs.  Dale  &  Bradshaw,  for  John  and  Sarah  Keller, 

appellees. 

The  sale  of  the  lot  and  the  bidding  of  it  in  by  appellant, 
under  the  special  execution,  for  the  full  amount  of  his  judg- 
ment and  costs,  operated  as  a  complete  payment,  discharge 
and  satisfaction  of  his  judgment 

Unless  it  be  where  a  fraud  is  practiced  upon  the  purchaser, 
the  doctrine  of  caveat  emptor  applies  in  all  judicial  sales ;  the 
officer  selling  has  no  power  to  warrant  title  or  impose  terms 
or  conditions  on  the  sale  beyond  those  required  by  law  ;  the 
purchaser  is  presumed  to  have  examined  the  title  and  to  know 
what  he  is  acquiring.  Bishop  v.  O'Connor,  69  111.  431 ;  Eng- 
land V.  Clark,  4  Scam.  486. 

It  is  said  the  lot  was  not  worth  what  appellant  bid  it  in  for. 
The  law  is,  if  loss  ensues  the  purchaser  must  bear  it.  Roberts 
V.  Hughes,  81  111.  130. 

Caveat  emptor  is  universally  applied  in  judicial  sales. 
Owings  V.  Thompson,  3  Scam.  502  ;  McManus  v.  Keith,  49 
111.  388  ;  Walbridge  v.  Day,  31  111.  379. 

In  the  absence  of  all  fraud,  a  court  of  equity  can  not  relieve 
a  purchaser  at  a  judicial  sale  on  the  ground  that  the  title  fails. 
The  maxim  caveat  emptor  is  the  same  in  equity  as  in  law  in 
respect  to  such  sales.  Holmes  v.  Shaver,  78  111.  578 ;  Bassett 
V.  Lockard,  60  111.  164. 

Vol.  XXIV   20 
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It  18  said  that  when  Froelich  sold  to  Keller,  he  (Keller)  re- 
served out  of  the  purchase  price  a  sum  sufficient  to  redeem 
from  appellant's  sale.  Suppose  he  did?  It  was  a  matter 
purely  between  Froelich  and  Keller.  Appellant  was  no  party 
to  this  arrangement.  Neither  Froelich  nor  Keller  owed  appel- 
lant a  dollar.  Keller  may  have  thought  at  the  time  that  he 
might  redeem  lot  two,  and  as  appellant  would  not  be  willing 
to  take  less  than  his  bid  and  interest,  Keller  and  Froelich  had 
a  perfect  right  to  make  that  arrangement,  and  Keller  could 
redeem  or  not,  as  he  liked.  Appellant  could  have  no  remedy 
even  against  Froelich;  could  he  have  any  against  his  grantee? 
Froelich,  had  he  continued  to  own  the  property,  would  have 
been  under  no  legal  or  moral  obligation  to  redeem  from  ap- 
pellant's sale.  Neither  Froelich,  his  attorney  nor  his  agents, 
made  any  representation  to  induce  appellant  to  make  the  pur- 
chase he  did.  Appellant  purchased — liad  his  levy  and  sale 
made — with  the  records  open  before  him,  and  he  acquired  all 
lie  had  a  right  to  expect  without  any  redemption,  and  if  he 
has  sustained  any  loss  it  has  been  purely  by  his  own  laches  and 
a  court  of  equity  has  no  power  to  compel  any  one  else  to  help 
liim  sustain  it. 

PiLLSTiuKT,  J.  Witliout,  at  this  time,  discussing  the  ques- 
tion whether  a  court  of  equity  would  grant  the  relief  upon 
the  ground  tirst  stated  in  the  bill  by  correcting  the  mistake  in 
the  levy  of  the  writ  of  attachment,  the  levy  of  the  special 
execution  and  in  the  certificate  of  purchase,  we  have  no  doubt 
that  a  general  demurrer  would  not  lie  to  the  bill,  as  under  the 
second  ground  set  up  for  relief  the  complainant,  by  his  bill, 
has  shown  himself  entitled  to  the  alternative  relief  prayed. 

When  Froelich  conveyed  the  premises  to  Keller,  according 
to  the  averments  of  the  bill,  they  had  notice  of  the  alleged 
mistake,  as  well  as  of  the  state  of  the  title,  and  Froelich  con- 
veyed by  warranty  deed  the  whole  three  lots  for  a  consider- 
ation considered  adequate  for  a  perfect  title.  Knowing  of 
complainant's  claim  by  virtue  of  his  certificate  of  purchase, 
and  to  protect  his  covenants  in  his  deed,  he  left  sufficient  money 
in  the  hands  of  Keller,  the  purchaser,  to  be  applied  by  him  in 
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discharge  of  said  incumbrance,  and  Keller  in  accepting  the 
monjy  undertook  to  discharge  the  trust  thus  imposed  upon 
him  and  voluntarily  assumed  by  him. 

No  one  will  doubt  that  the  grantor  had  the  right  to  direct 
the  payment  of  enough  of  the  purchase  money  to  complainant 
to  clear  the  title,  and  Keller  having  accepted  the  money  to  be 
thus  applied,  can  not  now  be  heard  to  say  he  is  willing  to  lose 
the  title  to  lot  2,  as  it  is  far  less  in  value  than  the  money  left 
with  him  to  pay  off  the  incumbrance.  The  money  was  left 
with  him  for  a  specified  purpose,  and  by  accepting  he  under- 
took to  apply  it  as  requested.  It  is  true  that  it  does  not 
appear  from  the  bill  that  he  bought  subject  to  the  incum- 
brance and  promised  to  discharge  it  as  part  consideration  of 
the  purchase,  thus  creating  an  assumpsit  upon  which  com- 
plainant could  maintain  an  action  at  law  under  our  decisions, 
but  this  only  goes  to  show  in  a  clearer  light,  that  he  accepted 
the  money  as  a  trustee  for  the  complainant,  to  be  paid  to  him 
in  discharge  of  his  incumbrance. 

It  was  the  duty  of  Keller  to  thus  apply  the  money  at  once 
while  the  right  to  redeem  existed,  but  he  can  claim  no  exemp- 
tion in  the  execution  of  such  trust  occasioned  by  his  own 
violation  of  duty,  so  long  as  ihe  complainant  insists  upon  its 
performance. 

We  think  these  principles  are  too  elementary  to  require  the 
citation  of  autliorities  to  support  them. 

Tlie  very  fact  that  complainant  has  come  into  a  court  of 
equity  asking  for  a  decree  compelling  Keller  to  apply  the 
money  left  with  him  for  the  purpose  of  making  the  redemp- 
tion to  that  purpose,  is  a  sufficient  allegation  that  the  com- 
plainant is  willing  and  ready  and  offers  to  have  such  redemp- 
tion made  and  perfected. 

Upon  this  ground  in  the  bill  if  no  other,  the  complainant 
was  entitled  to  relief,  and  the  court  should  have  so  decreed, 
and,  as  it  did  not,  its  decree  dismissing  the  bill  will  be  reversed 
and  the  cause  remanded  to  the  end  that  a  hearing  may  be  had 
upon  the  merits. 

Decree  reversed. 
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John  W.  Mitchell 

V. 

S.  W.  Hughes. 

Mutual  Accounts — Conflict  of  Evidence — Question  for  Jury — Wife  as 
Witness— Competency  of — Bill  <f  Exceptions. 

1.  Where  the  evidence  is  conflicting;  and  the  record  discloses  no  error  in 
the  instructions,  admission  of  improper  evidence,  nor  misconduct  or  prej- 
udice of  the  jury,  this  court  will  not  interfere  with  the  verdict. 

2.  In  an  action  involving  an  account  for  board,  it  is  held:  That  the  tes- 
timony of  the  p1aintiff*s  wife,  to  the  effect  that  her  husband  was  absent 
most  of  the  time  and  that  in  his  absence  she  managed  the  hotel  for  him,  is 
sufticient  proof  of  her  agency  to  render  her  a  competent  witness. 

3.  This  court  declines  to  consider  an  objection,  first  raised  in  the  brief  for 
appellant,  that  the  bill  of  exceptions  which  appears  in  the  record  is  not 
marked  filed  by  the  clerk  of  the  court  below. 

[Opinion  filed  October  5,  1887.] 

Appeal  from  the  Circuit  Court  of  Saline  County;  the  Hon. 
David  J.  Baker,  Judge,  presiding. 

Messrs.  Christy  &  Lewis  and  Parish  &  Parish,  for  appel- 
lant 

Messrs.  W.  H.  Boyer  and  W.  V.  Choisser,  for  appellee. 

Wilkin,  J.  The  point  is  made  by  counsel  for  appellee  that 
the  bill  of  exceptions  in  this  record  does  not  appear  to  have 
been  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  of 
Saline  County,  and  should  therefore  be  disregarded.  It  seems 
to  have  been  duly  signed  by  the  Circuit  Judge  who  tried  the 
case,  within  the  time  fixed  by  his  order  upon  overruling  the 
motion  for  a  new  trial.  It  appears  in  the  complete  record 
certified  by  the  clerk.  The  objection  that  it  is  not  marked 
filed  is  first  raised  by  appellees  in  the  brief  and  argument  filed 
in  the  case,  and  for  the  purposes  of  the  argument  on  the 
merits  both  sides  treat  it  as  a  bill  of  exceptions  in  the  cage, 
and  we  shall  so  consider  it  in  this  decision. 
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The  action  grows  out  of  a  dispute  between  the  parties  as  tc 
the  state  of  accounts  between  them,  running  over  a  term  of 
several  yeare.  Appellee  had  judgment  below  for  $314.18,  and 
for  costs.  He  claimed  a  much  larger  amount,  and  appellant 
contended  he  owed  him  nothing.  In  this  court  appellant 
urges  but  two  grounds  of  reversal,  and  they  may  bo  very 
briefly  disposed  of. 

One  item  in  the  account  of  appellee  was  a  charge  of  $300 
for  boarding  raih'oad  hands  for  appellant  in  1872.  On  the 
trial  he  introduced  as  a  witness  to  prove  that  item,  Nancy  P. 
Hughes,  his  wife,  who  was  objected  to  by  appellant  on  tlie 
ground  that,  being  the  wife  of  appellee,  she  was  incompetent. 
The  objection  was  overruled.  Before  the  objection  was  made 
she  had  testified :  "  I  am  the  wife  of  the  plaintilf ;  S.  W. 
Hughes  was  running  a  hotel  that  year.  He  was  absent  almost 
all  the  time.  I  run  the  hotel  for  him.^^  This  is  sufficient 
proof  of  her  agency  in  the  conduct  of  her  husband's  business 
to  make  her  a  competent  witness  in  his  behalf  as  to  that  par- 
ticular business,  and  on  that  branch  of  the  case  the  ruling  of 
the  court  below  was  right.     Sec.  5,  Chap.  51,  R.  S. 

The  remaining  ground  of  reversal  insisted  upon  and  argued 
at  great  length  is,  that  the  verdict  of  the  jury  is  contrary  to 
the  evidence.  It  is  not  contended  that  there  is  no  evidence  to 
support  the  finding,  but  it  is  claimed  that  the  verdict  is  mani- 
festly contrary  to  the  weight  of  the  evidence,  and  for  that 
reason  the  judgment  should  be  reversed. 

We  have  carefully  considered  the  elaborate  review  of  the 
evidence  by  counsel  on  both  sides,  and  in  connection  there- 
with examined  the  testimony.  We  do  not  find  it  easy  to 
arrive  at  a  satisfactory  conclusion  as  to  the  true  state  of  account 
between  the  parties.  We  have  experienced  the  disadvantage 
at  which  a  court  of  review  is  always  placed  in  settling  dis- 
puted questions  of  fact,  by  being  deprived  of  the  privilege  of 
seeing  the  witnesses  and  hearing  them  testify. 

Nothing,  however,  appearing  in  the  record  to  show  the 
slightest  misdirection  to  the  jury  in  instructions,  nor  the  im- 
proper admission  or  rejection  of  testimony,  nor  misconduct 
or  prejudice  of  the  jury,  we  are  unauthorized  by  the  evidence 


310  Appellate  Courts  of  Illinois. 

'  Binger  ▼.  The  People. 

to  substitute  oui*  conclusion  for  theirs,  and  especially  as  it  lias 
the  indorsement  of  the  trial  Judge,  who,  with  them^  had  the 
better  opportunity  to  wei^h  and  give  credit  to  the  evidence 
of  the  various  witnesses.  The  judgment  of  the  Circuit  Court 
is  affirmed. 

Judgment  affirmed. 


Henry  Binger 

V. 

The  People  of  the  State  of  Illinois. 

Criminal  Law — Elections — Alteration  of  Ballots — Indictment — Election 
of  Town  Officers — Application  of  General  Laws* 

1.  An  indictment  charf^in?  the  defendant  with  having?  altered  and  de- 
faced a  ballot  legally  voted  at  an  election  for  township  officers,  after  it  was 
put  into  the  ballot  box,  is  sufficient  to  sustain  a  conviction. 

2.  The  sreneral  laws  of  the  State  in  regard  to  elections  applv  to  elections 
for  town  officers  at  elections  held  under  the  Township  Organization  Act. 

[Opinion  filed  October  5,  1887.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Dale  &  Beadsuaw,  for  appellant 

Mr.  George  F.  McNultt,  State's  Attorney,  for  appellees. 

PiLLSBCRY,  J.  At  a  former  term  of  this  court  we  reversed 
a  conviction  of  the  plaintiff  in  error,  had  upon  an  indictment 
chargins:  him  with  the  offense  of  changing  a  ballot  when  act- 
ing as  a  judge  of  an  election,  and  remanded  the  cause.  21  III. 
App.  367.  He  was  then  indicted  for  the  same  offense  but  not 
as  such  judge,  and  waiving  a  jury,  was  tried  by  the  court  and 
found  guilty  and  fined  $50,  and  he  again  brings  the  case  here- 

The  point  is  again  made  that  an  annual  town  meeting  for 
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the  election  of  township  officers  is  not  such  an  election  as 
conies  within  the  election  law  relative  to  oflfeases  of  this  char- 
acter. 

In  onr  former  opinion  we  gave  our  reasons  for  holding 
otherwise  and  have  no  desire  to  restate  them.  Again  it  is 
urged  that  the  indictment  is  not  sufficient  to  support  a  convic- 
tion, as  it  is  uncertain  therefrom,  whether  the  ballot  was 
changed  before  or  after  it  was  voted.  We  have  carefully 
examined  the  indictment  and  are  of  the  opinion  that  the  first 
count  does  sufficiently  charge  the  offense  to  be  the  changing 
of  the  ballot  after  it  had  been  put  in  the  ballot  box.  The  evi- 
dence shows  a  clear  violation  of  the  law  and  one  deserving 
much  greater  punishment  than  was  inflicted. 

The  plaintiff  in  error  has  no  cause  of  complaint,  and  no  other 
point  materially  affecting  the  merits  being  made,  judgment 
will  be  affirmed. 

Judgment  affirmed. 


Aaron  Baer  et  al.,  late  partners, 

V. 

Louis  Lighten. 

Agenrtf —  Transfer  of  Note —  Unauthorized  Indorsempnt — Bafifieafion — 
What  Necessary  to  Charge  Indorser — Insoloency  qf  Maker — Burden  qf 
Proof, 

1.  Where  a  principal  accepts  and  retains  the  proceeds  of  a  note,  knowinjf 
that  it  was  transferred  by  his  agent  iipon  au  unauthorized  indorsement,  he 
thereby  ratifies  such  indorsement. 

2.  In  order  to  charge  the  indorser  of  a  promissory  note  the  holder  must 
use  due  diligence. 

3.  Where  a  note  is  assiprned  after  maturity,  to  charge  the  indorser,  the 
assif^iee  must  bring  suit  against  the  maker  at  the  first  term  of  court,  unless 
he  can  show  that  such  suit  would  be  unavailing  or  that  the  maker  had 
absconded  when  the  note  was  assigned. 

4.  Where  the  plaintiff  in  a  suit  against  the  indorser  relies  upon  the  in- 
solvency of  the  maker,  the  burden  is  upon  him  to  show  that  such  insolvency 
continued  until  the  commencement  of  the  suit. 

[Opinion  filed  October  5,  1887.] 
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Appeal  from  the  Circuit  Court  of  St  Claii*  County;  the 
Hon.  William  II.  Snydek,  Judge,  presiding. 

Mr.  William  Winkelmank,  for  appellants. 

Appellee  ktiew  that  he  had  not  requested  nor  had  appellants 
agreed  to  indorse  the  note,  yet  with  this  knowledge,  when  the 
note  is  presented  to  him  as  agreed  on,  and  the  exchange  about 
to  be  made,  he  urges  and  persuades  the  servant  of  appellants, 
and  unknown  to  them,  to  make  another  contract,  to  wit,  the 
indorsement  in  question,  which  is  not  merely  a  transfer  of 
the  note,  but  is  a  fresh,  independent  and  substantive  contract, 
embodying  all  the  terms  of  the  instrument  indorsed.  1  Daniel 
on  Neg.  Instruments,  page  533  to  538. 

In  the  case  of  Gerrish  v.  Maher,  70  111.  470,  the  court 
say  :  **  When  an  agent  is  employed  mainly  to  carry  out  and 
perform  a  contract  already  made  by  his  principal,  he  is  not 
authorized  to  change  the  contract  or  to  make  a  new  one." 

In  Garrity  v.  Bells,  20  El.  App.  327,  the  court  say:  "  If  at 
the  time  a  promissory  note  falls  due,  proceedings  against  the 
maker  would  be  unavailing,  the  holder  may  proceed  immedi- 
ately against  the  indorser;  but  if  he  will  not  do  this  he  must  bo 
prepared,  in  order  to  fix  the  liability  of  the  indorser,  to  show 
that  the  insolvency  of  the  maker  continued  down  to  the  time 
of  the  commencement  of  his  suit  against  the  indorser." 
Bledsoe  v.  Graves,  4  Scam.  382;  Phillips  v.  Webster,  85  111. 
146. 

Messrs.  Wildermann,  IIamill  &  Rickert,  for  appellee. 

The  mules,  together  with  the  $3,300  note  of  Lichten,  were 
delivered  by  Reifschneider  to  the  firm  of  Baer  Bros.  &  Wohl- 
gemuth, together  with  the  information  in  what  manner  he  liad 
indorsed  the  Fults  note  to  Lichten.  Tliey  made  no  effort  to 
rescind  the  unauthorized  acts  (as  claimed)  of  their  agent  in 
any  part  of  this  transaction,  but  on  the  contrary  appropriated 
the  property  to  their  own  use,  and  by  their  open  and  approved 
acts  afiirmed  and  ratified  his  conduct  as  agent  in  the  whole 
proceedings.  Ward  v.  Williams,  26  111.  447;  Johnston  v. 
Berry,  3  111.  App.  250;  Meiblcr  v.  Cleveland  Dryer  Co.,  11 
111.  App.  227. 
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A  principal  can  not  enjoy  the  benefits  arising  from  the  act 
of  his  agent  without  adopting  the  instrumentality  by  which  it 
was  accomplished.  McBean  v.  Fox,  1  111.  App.  177;  Elwell 
V.  Chamberlain,  31  N.  Y.  611 ;  Smith  v.  Tracy,  36  K  Y.  79. 

An  agent  empowered  by  his  princijml  to  do  a  particular 
act  must  necessarily  be  invested  with  the  unlimited  authority 
and  means  to  perform  and  execute  tlie  act  Noble  v.  Nugent, 
89  111.  522. 

"Wilkin,  J.  Tliis  is  an  action  of  assumpsit  brought  by 
appellee  against  appellants  as  indorsers  to  him  of  a  promissory 
note  made  by  Valentine  Sigerte  and  Jacob  €•  Fults,  June  5, 
1883,  for  $:tl5,  due  twelve  months  after  date,  payable  to 
Loewenstein,  Baer  &  Bro.,  and  by  them  assigned  to  appellants. 

The  assignment  upon  which  this  suit  is  brought  is  "  Baer 
Bros.  &  Wohlgemuth,  S.  Reifschneider,  agent,"  and  was  made 
August  26,  1885.  Ou  the  trial  in  the  Circuit  Court  appellee 
obtained  judgment  for  the  amount  due  on  the  note  and  appel- 
lants bring  the  case  up  by  appeal. 

It  is  insisted,  first,  that  there  is  no  proof  of  the  agency  of  S. 
Keifschneider  and  that  therefore  appellants  can  not  be  hold 
liable  as  indorsers. 

It  appears  that  appellee  got  the  note  in  payment  for  a  span 
of  mules,  the  price  of  which  was  $300,  he  giving  his  note  to 
appellants  for  $33,  the  amount  then  due  on  the  assigned  note 
above  the  price  of  the  mules.  Appellee  testified  that  he  made 
the  trade  with  Aaron  Baer,  one  of  the  appellants,  who  could 
not  come  after  the  mules  himself  but  said  *'  I  will  send  my 
agent,  Eeifschneider,  and  he  will  do  as  well  as  I  will."  In  this 
he  is  corroborated  by  James  Matthews  and  Wm.  Fults.  Keif- 
schneider did  call  for  the  mules  and  deliver  the  note,  taking 
the  $33  note  in  appellant's  name,  and  at  the  request  of  appel- 
lee made  the  assignment  above  mentioned.  lie  testifies,  how- 
ever, that  he  had  no  authority  for  so  doing,  as  does  Amson  and 
Aaron  Baer.  They  claim  that  one  George  Schab  was  sent 
with  the  note  and  to  return  the  mules,  and  that  Reifschneider 
was  not  in  their  employ  but  went  at  tl^  request  of  Schab. 
There  is  unquestionably  a  sharp  conflict  in  the  evidence  on 
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this  question  and  if  it  depended  upon  the  express  agreement 
of  the  parties  as  to  who  should  transact  the  business,  it  might 
well  be  doubted  whether  there  is  sufficient  authority  shown  in 
the  agent  to  bind  appellants,  but  it  docs  clearly  appear  that 
they  accepted  the  mules  and  the  small  note,  and,  with  full 
knowledge  of  the  fact  that  the  note  was  indorsed  by  Eoif- 
Bchneider  as  their  agent,  have  retained  both,  and  at  no  time 
offered  to  return  them.  In  fact,  they  transferred  the  $33  note 
and  it  was  collected  off  of  appellee. 

There  need  be  no  citation  of  authorities  in  support  of  the 
position  that  if  the  property  obtained  by  the  indorsement  of 
the  note  was  retained  by  appellants  with  a  full  knowledge  of 
the  facts,  such  conduct  would  amount  to  a  ratification  of  the 
act  of  the  agent,  although  unauthorized  at  the  time  it  was 
done.  It  is  contended  by  appellants  that,  inasmuch  as  one  of 
their  firm  told  appellee  that  he  wanted  it  distinctly  under- 
stood that  they  were  not  liable  for  the  note,  that  they  thereby 
repudiated  the  act  of  the  agent.  It  is  shown,  however,  that 
in  the  same  conversation  this  member  of  the  firm  inquired  of 
appellee  why  he  was  so  particular  as  to  make  Reifschneider 
indorse  the  note,  saying,  "We  jilways  indorse  without 
recourse,"  thereby  showing  a  knowledge  of  the  fact  that 
appellee  had  required  the  indorsement  before  surrendering 
the  property  and  giving  his  note.  Clearly,  he  could  not  then 
repudiate  the  agency  by  which  the  indorsement  was  made  and 
the  pro[>erty  obtained,  and,  at  the  same  time,  keep  the  pro- 
C3eds.  We  find  no  warrant  in  the  evidence  for  the  position 
that  the  trade  was  completed  between  appellee  and  Amson 
Baer,  anl  that,  by  its  terms,  appellee  was  bound  to  take  the 
note  unindorsed.  There  is  nothing  to  show  any  such  under- 
standing. 

The  second  ground  of  reversal  urged  is,  that  appellee  has 
failed  to  prove  due  diligence  on  his  part  in  attempting  to  col- 
lect the  note  from  the  makers.  He  got  the  note  on  the  25th 
day  of  August,  1885,  and  it  was  then  past  due. 

In  order  to  show  due  diligence  by  suit,  it  was  necessary 
that  he  should  bring  his  action  to  the  next  term  of  the  court 
having  jurisdiction,  and  to  have  prosecuted  it  to  judgment  at 
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the  earliest  period  within  his  power,  had  execution  issued, 
etc-    Kobinson  v.  Olcoflf,  27  111.  181. 

The  next  term  of  court  in  that  county,  to  which  he  could 
have  sued  on  the  note,  began  on  the  fourth  Monday  of  Sep- 
tember, A.  D.  1885,  and  no  reason  whatever  is  shown  for 
not  so  doing.  Suit  was  delayed  until  the  January  term,  A.  D. 
1886,  of  the  County  Court. 

Diligence  by  suit  has  not,  therefore,  been  shown.  It  then 
devolved  iipon  appellee,  under  the  other  allegations  of  his 
declaration,  to  show  that  the  maker,  Sigerte,  had  absconded  and 
left  the  State  when  the  note  was  assigned  to  him,  or  to  show 
that  both  the  makers  were  insolvent.  Pierce  v.  Short,  14 
HI.  144.  Whatever  may  be  said  as  to  the  proof  of  Sigerte's 
absence  from  the  State  or  his  insolvency,  we  think  there  is  an 
absence  of  proof  that  a  suit  against  Jacob  Fults  at  the 
September  term,  A.  D.  1885,  would  have  been  unavailing. 
Appellee  swears  that  at  the  time  he  got  the  note  he  thought 
him  good;  that  it  turned  out  he  was  insolvent,  "  had  nothing 
when  the  suit  was  brought  against  him."  When  he  became 
insolvent  he  does  not  pretend  to  state.  The  attempt  to  supply 
the  omission  in  his  testimony  in  chief  by  showing  on  his  re- 
examination by  parol  that  Jacob  Fults  had  conveyed  his  in- 
terest in  certain  real  estate  prior  to  1885,  is  unavailing  for  two 
reasons:  First,  the  evidence  was  incompetent,  and,  second,  it  no- 
where appears  that  between  the  time  appellee  got  the  note,  and 
the  suit,  in  January,  1886,  he  did  not  have  other  property  than 
tlie  real  estate  out  of  which  the  debt  could  have  been  collected. 

Again,  there  is  no  proof  whatever  of  Fults' insolvency  from 
April  25,  1886,  to  the  date  of  bringing  this  suit,  a  period  of 
about  one  year.  Having  failed  to  show  diligence  by  suit  to  the 
first  term  after  he  got  the  note,  the  burthen  of  proof  is  upon 
appellee  to  show  that  the  insolvency  of  the  makers  continued 
down  to  the  time  of  the  commencement  of  this  suit.  Bledsoe 
V.  Graves,  4  Scam.  382.  This  is  not  done  by  showing  a  return 
of  execution  nulla  bona  a  year  before.  For  want  of  proof  of 
due  diligence  by  suit  and  of  the  insolvency  of  Jacob  C.  Fults, 
one  of  the  makers  of  the  note,  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 

lieversed  and  remanded* 


316  Appellate  Couet3  of  Illixois. 

Pepper  v.  Pepper. 


Gabriel  Pepper,  Surviving  Partner, 

V. 

Catherine  Pepper,  Administratrix. 

Administration — Real  Estate  as  Partnership  Property — Tenancy  in 
Common/— Bents  and  Profits — Parties — Former  Adjudication, 

1.  Real  estate  becomes  partnership  property,  as  a  grenfral  rule,  when  it 
has  been  purchased  for  partnership  purposes,  appropriated  to  such  purposes 
and  paid  for  with  partnen^hip  funds. 

2.  The  legal  title  of  partnership  realty  is  held  by  the  partners  as  tenants 
in  common,  subject  in  equity  to  the  partnership  debts.  When  the  firm 
debts  are  piid  all  the  incidents  and  qualities  of  real  estate  revive.  It  then 
descends  to  the  heir,  and  the  rents,  issues  and  profits  pass  to  him  and  not  to 
the  administrator. 

3.  In  the  case  presented,  it  is  held:  That  the  farm  in  question  was  owned 
by  the  partners  as  tenants  in  common;  that  upon  the  death  of  one  of  them, 
the  other  is  not  liable  to  the  widow,  as  administratrix,  for  rents  and  profits; 
and  that  the  doctrine  of  res  adjudicata  applies  with  respect  to  former  pro- 
ceedings for  assignment  of  dower  and  partition,  although  the  widow  now 
sues  as  administratrix. 

[Opinion  filed  October  6,  1887.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  tlie 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Happy  &  Travous,  for  appellant. 

Appellee,  as  a  party  to  the  partition  suit,  is  estopped  by  the 
decree  and  findings  of  the  court  and  her  own  conduct  in  said 
cause  from  now  setting  up  any  claim  for  rents,  or  claiminj^ 
that  said  land  was  held  otherwise  than  in  common.  Bigelow 
on  Estoppel,  pages  60,  65,  148,  and  chapter  19;  Wells'  Res 
Adjudicata  and  Stare  Decisis,  Sees.  17,  29,  64;  Hamilton  v. 
Quimby,  46  111.  90,  and  notes;  Wright  v.  Dunning,  46  111.  271, 
and  notes;  Ilicks  v.  Chapin,  67  111.  375 ;  Hanna  v.  Eead,  102 
111.  596;  Montague  v.  Selb,  106  III.  49. 

Even  if  the  land  had  been  owned  and  cultivated  by  appel- 
ant and  his  brother  as  partnership  property,  unless  it,  or  the 
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rents  and  profits  arising  therefrom,  were  needed  for  the  pur- 
pose of  liquidating  firm  debts  and  settling  the  account  between 
the  partners,  the  Probate  Court  has  no  jurisdiction  in  the  mat- 
ter. Th&  survivor's  accounting  must  be  with  his  co-tenants. 
Strong  V.  Lord,  107  111.  25;  Parsons  on  Partnership,  Sec.  373; 
Hartnett  v.  Fegan,  3  Mo.  A  pp.  1;  Lang's  Heirs  v.  Waring, 
25  Ala.  625;  Shearer,  adm'x,  v.  Shearer,  98  Mass.  107; 
Scruggs  V.  Blair,  44  Miss.  406;  2  Lindley  on  Partnership, 
page  664,  and  notes;  Baker  v.  Wheeler,  24  Am.  Dec.  66;  Wil- 
cox V.  Wilcox,  13  Allen,  352. 

Messrs.  Metcalfe  &  Metcalfe,  for  appellees. 

There  being  nothing  in  the  record  to  show  the  question  in 
controversy  was  adjudicated  in  the  former  suit,  the  judgment 
constitutes  no  bar  by  way  of  estoppel  to  this  action. 

"  A  judgment  is  conclusive  only  upon  the  matter  which 
was  directly  in  issue  upon  the  former  trial."  Herman's  Law 
of  Estoppel,  pages  183  and  184. 

In  the  partition  suit  claimed  as  a  bar  to  this  suit  for  rents 
the  appellee  was  sued  as  an  individual,  and  in  this  case  she 
sues  as  an  administratrix. 

Judgments,  as  a  general  rule,  conclude  the  parties  only  in  the 
character  in  which  they  sue  or  are  sued,  and  therefore  a  judg- 
ment for  or  against  an  administrator,  assignee  or  trustee,  as 
such,  does  not  ordinarily  preclude  him  in  an  action  affecting 
his  own  proper  person  from  disputing  the  matters  decided,  or 
vice  versa.  Bigelow  on  Estoppel,  page  65,  and  note,  with 
authorities. 

Wilkin,  J.  For  some  years  prior  to  February  10, 1884, 
appellant  and  his  brother,  appellee's  intestate,  were  in  partner- 
ship, their  principal  business  being  farming.  They  owned 
about  one  hundred  acres  of  farm  land  which  they  cultivated; 
also  a  considerable  amount  of  other  property,  notes,  accounts, 
etc.  On  the  death  of  John  C,  at  the  above  mentioned  date, 
appellant  took  possession  of  the  joint  effects,  tiled  an  inven- 
tory, etc.,  and  on  the  15th  day  of  February,  1886,  in  answer 
to  a  citation  issued  at  the  instance  of  appellee,  filed  a  report 
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in  the  County  Court  of  Madison  County  of  his  actings  and 
doings  as  such  surviving  partner.  This  report  was  excepted 
to  by  appellee,  bacause  he  failed  to  account  for  rents  and 
profits  of  the  land  above  mentioned,  and  the  exception  was 
sustained  both  in  the  County  Court  and  on  appeal  to  the  Cir- 
cuit Court.  In  the  latter  there  was  a  trial  by  jury  and  judg- 
ment rendered  against  appellant  for  $541.09,  from  which  an 
appeal  was  prayed  and  allowed  to  this  court. 

The  only  question  which  we  need  consider  is  whether  or 
not,  under  the  facts  proved,  appellant  could  be  called  upon  in 
this  proceeding  to  account  to  the  administratrix  of  his  deceased 
partner  for  rents  received,  and  the  use  of  the  real  estate 
owned  by  them  at  tlie  time  the  partner  died. 

Primarily  this  question  is  to  be  settled  by  determining 
whether  or  not  the  real  estate  was  partnership  proj^erty.  Keal 
estate  becomes  partnership  property,  as  a  general  rule,  when 
three  things  concur :  First,  it  must  have  been  purchased  for 
partnership  purposes;  second,  appropriated  to  such  purposes; 
third,  paid  for  by  partnership  funds.  Parsons  on  Partner- 
ships, Sec.  2,  page  364. 

The  only  evidence  found  in  the. entire  record  as  to  the  own- 
ership of  tliis  land  is  that  introduced  by  appellee  from  a  depo- 
sition of  appellant,  tiled  in  a  cliancery  proceeding  for  the 
assignment  of  dower  and  partition  of  premises,  to  be  more  fully 
notced  hereafter. 

That  evidence  is  as  follows:  "John  C.  Pepper  and  I  owned 
the  said  lands  in  partnership.  I  own  an  undivided  one-half  of 
them  yet,  and  at  the  time  of  his  death  he  was  the  owner  of 
the  other  one-half  of  said  lands.  He  and  I  have  owned  and 
occupied  the  said  lands  from  1862  until  the  time  of  his  death. 
At  the  time  of  John  C.  Pepper's  death,  he  and  I  were  equal 
owners  of  the  said  lands." 

Henry  Robinson  swears  that  he  sold  them  (the  brothers) 
the  land  as  administrator,  but  he  does  not  state  in  what  name 
it  was  purchased,  how  it  was  paid  for  or  to  whom  it  was  con- 
veyed. Appellee,  and  perhaps  other  witnesses,  state  that  it 
was  owned  in  partnership,  and  so  does  appellant.  These, 
however,  are  but  statements  of  conclusions,  contradicted  by  the 
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facts  Bworn  to  by  appellant,  and  in  no  way  disproved.  The 
evidence  of  appellant  shows  that  they  were  tenants  in  common, 
each  owning  an  undivided  one-half. 

It  is  true  that  it  might  have  been  so  lield  and  still  be 
partnership  property,  but  that  could  only  be  so  when  the 
proof  established  the  three  elements  above  mentioned.  "But 
although  it  be  held  in  the  joint  name  of  two  or  more  persons, 
if  there  be  no  proof  that  it  was  purchased  with  partnership 
funds  for  partnership  purposes,  it  will  be  considered  as  held  by 
them  as  joint  tenants  or  tenants  in  common."  Parsons  on 
Partnership,  Sec.  2,  page  365.  Again,  it  is  said  whether  real 
property  shall  become  partnership  stock  or  not,  is  a  question 
of  intention.  Hoxie  v.  Carr,  1st  Sumner,  188 ;  Fall  Eiver 
Whaling  Co.  v.  Borden,  10  Gush.  462. 

While  it  appears  from  the  evidence  that  the  brothers  used 
the  land  for  the  purpose  of  carrying  on  their  partnership  busi- 
ness of  farming,  there  is  no  proof  whatever  of  an  intention 
that  the  land  itself  should  be  a  part  of  the  partnership  stock. 
It  is  clear  from  the  proof  made  by  appellee  that  appellant  at 
no  time  so  considered  or  treated  it.  She  introduced  in  evi- 
dence the  inventory  of  partnership  assets  filed  by  them  at  the 
February  term  of  the  County  Court  of  Madison  County,  1884, 
Bworn  to  by  him  as  a  true  and  correct  inventory,  in  which  no 
mention  is  made  of  lands.  At  the  October  term  of  the  Cir- 
cuit Court  of  said  county,  1885,  as  she  shows,  he  tiled  his  bill 
to  assign  her  dower  and  have  partition  made  of  these  same 
lands,  in  which  he  alleges  that  they  are  held  by  himself,  ap- 
pellee, and  others  who  inherited  from  the  deceased  brother,  as 
tenants  in  common,  and,  as  before  stated,  while  he  testified  on 
that  hearing  as  a  conclusion,  that  they  were  held  as  partner- 
ship property,  he  clearly  shows  by  the  facts  that  they  were 
not. 

We  are,  however,  unable  to  perceive  how,  under  the  rules  of 
law,  appellee  can  escape  the  binding  force  of  the  decree  ren- 
dered in  that  proceeding  as  res  adjudicata  of  the  present  con- 
troversy. 

That  portion  of  the  bill  filed  in  that  case  introduced  in  evi- 
dence in  this  by  appellee,  so  far  as  it  sets  forth   the   title, 
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is  as  follows:  "Your  orator  further  represents  that,  at  the 
time  of  the  death  of  said  John  C.  Pepper,  he  and  your 
orator  were  the  owners  in  fee  simple  of  the  following  de- 
scribed real  estate :  *  *  *  Your  orator  is  the  owner  of 
the  undivided  one-half  of  said  premises  in  fee  simple  ab- 
solute as  purchaser,  and  also  of  the  one  twenty-eighth 
part  thereof  subject  to  the  dower  right  of  the  said  Cath- 
erine Pepper,  as  heir  of  his  said  deceased  brother;  the 
said  Catherine,  widow,  is  the  owner  in  fee  of  the  undivided 
one-fourth  part  of  said  land  and  is  entitled  to  dower  in 
another  undivided  one-fourth  thereof."  After  describing 
the  interests  of  the  other  parties,  from  which  it  appears  that 
they  each  take  as  heirs  of  the  said  John  C,  it  is  averred  that 
the  aforesaid  is  the  only  real  estate  owned  by  the  parties  in 
common. 

Appellee  filed  her  answer  to  that  bill,  admitting  the  death  of 
John  C.  leaving  her  his  widow  and  the  heirs  as  therein  stated, 
and  ■  that  he  was  seized  in  fee  of  the  land  mentioned  in  the 
bill.  A  decree  followed  in  which,  among  other  things,  the 
court  found  that  at  the  time  of  his  death  the  said  John  0.  was 
the  owner  of  the  undivided  one-half  as  co-tenant  with  the  said 
Gabriel  Pepper  of  the  following  described  real  estate,  etc.,  de- 
scribing the  same  lands  here  in  question.  The  premises  being 
reported  not  susceptible  of  division  and  appellee  having  filed 
her  consent  in  writing  they  were  sold  free  from  her  dower  and 
the  proceeds  divided. 

Appellee  insists  that  that  adjudication  is  no  bar  to  this,  be- 
cause, as  she  says,  the  question  of  rents  was  not  then  adjudicated. 
The  vital  question  upon  which  depended  her  right,  as  adminis- 
tratrix, to  demand  the  rents,  namely,  was  the  land  owned  by 
the  brothers  as  tenants  in  common,  or  was  it  partnership  stock, 
was  directly  in  issue  and  adjudicated,  and  the  decree  of  the 
court  pronounced  upon  it. 

In  other  words,  if  the  real  estate  was  owned  by  appellant 
arid  his  brother  as  tenants  in  common,  so  that  upon  his  death 
the  one-half  descended  to  his  widow  and  other  heirs,  thereby 
making  them  tenants  in  common  with  appellant,  it  must  be 
conceded   that  any    accounting  by   appellant  for  rents  and 
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y)rofits  should  be  as  co-tenant  and  not  as  surviving  partner,  and 
with  his  co-tenants,  the  heirs  of  deceased,  and  not  with  his 
representatives.  The  manner  in  which  tliey  were  held  being 
decided  in  the  chancery  suit  can  not  be  re-tried  in  this. 
Hanna  v.  Eead,  102  111.  596,  602;  Tilley  v.  Bridges,  105  III. 
336;  Hamilton  v.  Qiiimby,  46  111.  90  ;  Wright  v.  Dunning,  46 
III.  271;  Hicks  v.  Chapin,  67  111.  375.  It  is  also  insisted  that 
inasmuch  as  appellee  was  then  sued  as  the  widow  and  heir  of 
her  husband,  John  C.  Pepper,  and  is  now  claiming  as  his 
administratrix,  the  doctrine  of  res  ddjiidicata  does  not  apply. 

The  question  then  involved  being  the  same  as  here  raised, 
whether  the  lands  in  question  should  be  treated  as  going  to 
the  heirs  or  representatives  of  the  deceased  partner,  and,  so 
far  as  the  evidence  shows,  she,  being  the  real  party  in  interest 
in  both  cases,  is  barred,  the  real  parties  in  interest  being  the 
same  so  far  as  her  rights  are  involved.  But  we  also  hold  that 
the  decree  in  the  partition  proceeding  was  correct  even  on 
the  theory  that  the  lands  were  partnereliip  property. 

Notwithstanding  the  conflict  of  authority  on  the  subject,  it 
is  the  settled  law  of  this  country  that  the  legal  title  of  the 
partnership  realty  is  held  by  the  partners  as  tenants  in  common 
subject  in  equity  to  be  used  in  settling  the  liabilities  of  the 
copartnership;  that  when  the  debts  of  the  firm  are  paid,  "all 
the  incidents  and  qualities  of  real  estate  remve^^^  and  it  will 
become  subject  to  dower,  and  descend  to  the  heir  as  in  any 
other  tenancy  in  common.  Freeman  on  Co-tenancy  and  Parti- 
tion, Sec.  118.  "  Therefore,  in  this  country,  when  the  firm 
has  been  dissolved,  or  when  it  is  evident  that  it  can  no  longer 
continue  its  business,  real  estate  constituting  part  of  its  assets 
may  be  divided  by  compulsory  partition  if  it  be  shown  that 
such  realty  will  not  be  required  to  satisfy  any  liabilities  of  the 
copartnership."  /J.,  Sec.  443,  and  cases  cited  in  Note  3.  The 
correctness  of  this  doctrine  is  clearly  recognized  in  Strong 
et  al.  V.  Lord  et  al.,  107  111.  25.  See  also  Parsons  on  Partner- 
ships, 272  and  273;  Lang's  heirs  v.  Waring,  25  Ala.  625; 
Shearer  v.  Shearer,  98  Miss.  107;  Scruggs  v.  Blair,  44  Miss. 
406. 

It  is  conceded  here  that  the   personal  assets  of  the  firm 

vofcxxiv  n 
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largely  exceeded  its  liabilities.  Appellee  proves  herself,  by 
the  introduction  in  evidence  of  the  former  report  of  appellant 
as  surviving  partner,  that  she  has  received  a  considerable  sum 
of  money  after  payment  of  the  partnership  debts.  Therefore, 
on  the  proof  made,  the  widow  and  heirs  of  John  0.  Pepper, 
upon  his  death,  had  the  right  to  have  the  one  hundred  acres 
of  land  treated  as  real  estate,  and  were  entitled  to  an  assign- 
ment of  dower  and  partition  thereof  at  once.  Which  being 
true,  all  the  rents,  issues  and  profits  of  the  same  passed  to  the 
heir  and  not  to  the  administratrix. 

We  find  nothing,  either  in  our  statute  or  the  common  law 
(of  which  the  statute  is  but  declaratory),  which  gives  the 
administratrix  of  the  deceased  partner,  under  the  evidence  in 
this  case,  any  right  to  demand  of  the  surviving  partner  the 
rents  and  profits  of  this  land. 

Finding  no  theory  of  the  evidence  on  which  the  judgment 
below  can  be  sustained,  we  shall  not  prolong  this  opinion  by 
an  examination  of  the  points  made  on  the  instruction. 

Heversed  and  remanded. 


Illinois  &  St.  Louis  Railroad  &  Coal  Company 

V. 

John  Beaird  et  al. 

Carrfers—Disenmination  in  Rates— Difference  in  Distance — Common 
Late  Rules — Defective  Declaration. 

1.  The  common  law  impoees  no  duty  npon  common  carriers  to  cbarge  a 
higher  rate  for  transporting  goods  a  longer  disbince  than  like  goods  a  shorter 
distance.  But  at  common  law  such  carriers  are  not  permitted  to  charge 
extortionate  rates. 

2.  In  the  case  presented,  it  is  held:  That  the  declaration  does  not  sus- 
tain the  recovery,  there  being  no  averment  of  nnjost  discrimination  nor  that 
the  rates  charged  plaintiffs  were  extortionate. 

[Opinion  ffled  October  5,  1887.] 
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Appeal  from  the  Circuit  Court  of  St  Clair  County  j  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Koeener  &  Hokneb,  for  appellant. 

The  facts  in  this  case  can  only  be  claimed  to  make  a  case 
of  unjust  discrimination,  if  distancet  alone  is  to  be  considered 
in  determining  whether  a  charge  is  just  or  not.  But  such  is 
not  the  case.  Distance  is  frequently  subordinated  to  other 
consideration  and  must  be.  All  facts  bearing  upon  the  par- 
ticular question  must  be  inquired  into.  Houston  &  Texas  It. 
R.  V.  Eust,  9  A.  &  E.  R.  E.  Cases,  123,  Supreme  Court,  Texas; 
Crouch  V.  E.  E.  Co.,  2  C.  &  K.  789 ;  Parker  v.  G.  W.  E.  E, 
11  6.  B.  545;  Gaston  v.  E.  E.,  101  E.  C.  L.  112;  Eogan  v. 
Aiken,  9  A.  &  E.  E.  E.  Cases,  201 ;  Oxlade  v.  N.  E.  E'y,  3d 
Jur.  N.  S.  637. 

In  Eansome  v.  Eastern  Connecticut  E.  E.,  1  New  &  Mac. 
63,  in  which  it  is  said  that  "  in  determining  whether  a  railroad 
company  has  given  undue  preference  to  a  particular  person, 
the  court  may  look  at  the  fair  interests  of  the  company  itself 
and  entertain  such  questions  as  whether  the  company  might 
not  carry  larger  quantities,  or  for  longer  distances,  at  lower 
rates  per  ton  per  mile  than  smaller  quantities,  or  for  shorter 
distances,  so  as  to  derive  equal  profits  to  itself."  See  also 
Hill  V.  St.  L.,  A.  &  T.  H.  E.  E.  Co.,  11  Bl.  App.  258. 

Mr.  Edwakd  L.  Thomas,  for  appellees. 

The  defendant  admitted  that  the  charge  was  same  for 
greater  distance  as  for  shorter  distances  for  like  services,  and 
by  its  superintendent  that  commissioners'  rates  were  propor- 
tionally just,  but  claimed  that  operatives  at  a  greater  distance 
could  not  compete,  if  such  proportionate  charges  were  main- 
tained. 

This  court  and  the  Supreme  Court  have  clearly  and  distinctly 
declared  the  case  made  out  by  this  record  to  be  one  of  unjust 
discrimination. 

This  court  in  the  case  of  the  St.  L.,  A.  &  T.  H.  R  E.  Co. 
V.  Hill,  14  111.  App.  579,  says  at  page  585 :  "  In  the  case  of 
the  Chicago  &  Alton  Eoad  v.  The  People,  the  doctrine  of 
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the  common  law  as  to  prohibited  discriminations  was  broadly 
stated,  and  it  was  held  to  apply  as  between  different  commu- 
nities or  localities,  as  well  as  between  different  individuals  of 
the  same  town,  and  to  include  the  case  of  the  same  or  a  greater 
charge  for  the  shorter  of  two  given  distances,  the  shorter  dis- 
tance being  a  part  of  the  greater  distance;  and  it  would  seem 
the  rules  necessarily  include  this,  as  it  is  mathematically  true 
both  that  the  whole  includes  the  part,  and  that  the  ]>art  is  not 
equal  to  the  whole."  See  0.  &  A.  R.  R.  Co.  v.  People,  67 
111.  11. 

Green,  P.  J.  Appellees  brought  suit  in  case  against  ap- 
pellant in  the  court  below  and  at  the  February  Term,  A.  D. 
18S6,  the  cause  was  tried  by  the  court  without  a  jury,  and 
resulted  in  a  finding  and  judgment  for  plaintiffs  for  §1  550 
and  costs  of  suit,  and  defendant  thereupon  took  this  appeal. 
Plaintiffs'  amended  declaration,  upon  which  the  cause  pro- 
ceeded to  trial,  was  in  substance  that  John  Beaird  and  Charles 
Schroeder,  late  partners  under  the  firm  name  of  Beaird  & 
Company,  complained  of  the  Illinois  &  St.  Louis  Railroad 
and  Coal  Company:  for,  that  the  paid  defendant  in  February, 
1880,  was  a  raih-oad  corporation,  operating  a  railroad  and 
branches  extending  from  the  City  of  Belleville,  Illinois,  to  the 
bank  of  the  Mississippi  River,  opposite  the  City  of  St.  Louis, 
Missouri,  to  a  point  commtmly  known  as  the  Pittsburg  Dyke, 
and  defendant  had  a  branch  or  switch  extending  from  its  main 
track  in  said  City  of  Belleville,  in  a  northerly  direction,  into 
the  land  of  one  Becherer,  and  that  along  the  line  of  said  switch 
and  branch  and  along  the  main  track  of  said  railroad,  there 
were  twenty  coal  mines  connected  with  the  main  line  of  the 
railroad  by  switches;  that  the  railroad  company  every  day 
received  a  large  number  of  cars  of  coal  from  said  mines  and 
transported  said  coal  over  said  branches  and  switches,  and  over 
its  main  line  to  said  Pittsburg  Dyke;  that  defendant  collected, 
as  hire  for  transportation  of  such  coal  from  the  persons  oper- 
ating said  pit,  the  sum  of  two  and  one-half  cents  per  bushel 
for  each  bushel  so  transported. 

Plaintiffs  further  aver  that  at  said  time,  and  on  each  and 
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every  day  from  said  time  to  the  commencement  of  this  suit, 
the  plairitiffs  were  operating  two  coal  mines  situated  on  the 
line  of  said  road  ;  that  on  each  day  defendant  received  coal 
for  transportation  on  its  switch  connected  with  its  ma^in  track 
to  be  transjwrted  to  said  Pittsburg  Dyke,  altogether  receiving 
from  the  plaintiffs  during  said  time  5,000,000  bushels  of 
coal,  and  for  so  transporting  said  coal  to  the  Pittsburg  Dyke 
charged  the  plaintiffs  two  and  one-half  cents  a  bushel  for 
every  bushel  of  coal  transported  ;  and  that  the  coal  transported 
from  the  Becherer  mines  was  the  same  class  of  freight  trans- 
ported in  the  same  manner,  in  the  same  direction  and  to  the 
same  place  as  the  said  coal  transported  by  defendant  from  the 
coal  mines  of  the  plaintiffs.  The  plaintiffs  charged  that  the 
coal  hauled  for  the  owners  of  the  Becherer  was  transported 
by  defendant  a  distance  of  sixteen  miles,  and  that  the  coal 
liauled  by  the  defendant  for  the  plaintiffs  was  hauled  a  dis- 
tance of  only  eight  miles ;  and  that  the  defendant  collected 
the  same  sum  from  the  plaintiffs  as  they  collected  from  the 
owners  of  the  Becherer  mines,  each  one  being  charged  two 
and  one-half  cents  a  bushel,  to  the  plaintiffs'  damage  of  $5,000. 
The  averments  in  this  declaration,  relied  on  by  the  pleader 
as  sufficient  to  charge  defendant  with  an  injury  to  plaintiffs, 
recoverable  in  this  action,  are  that  defendant  charged  and 
collected  from  operators  of  coal  banks  located  on  its  road,  the 
same  price  for  transporting  coal  from  their  mines  over  its 
road  sixteen  miles,  that  it  charged  plaintiffs  for  like  transpor- 
tation of  coal  from  their  mines  for  a  distance  of  eight  miles. 
This  suit  is  not  brought  under  the  statute,  but  at  commqn 
law,  and  it  will  be  observed,  tliere  is  no  averment  that  the 
discrimination  was  unjust  or  injured  the  plaintiffs,  nor  is  the 
rate  charged  and  collected  from  them  by  the  defendant  for 
transportation  averred  or  proved  to  have  been  an  extortionate 
rate. 

w 

At  common  law,  no  duty  is  imposed  upon  common  carriers 

I  U>  charge  a  gi-eater  rate  or  price  for  transporting  goods  a 

/   longer  distance,  than  for  a  lesser  distance,  for  like  transporta- 

l    tion  of  like  kind  of   goods  over  their  lines.     Hence  no  action 

would  lie  at  common  law  against  such  carriers  for  failing  to 
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charge  and  collect  a  gi-eater  rate  for  such  greater  distances, 
but  common  carriers  are  not  permitted,  at  common  law,  to 
charge  shippers  extortionate  rates.  From  what  has  been  said 
it  follows  that  no  cause  of  action  was  averred  and  proved  by 
plaintiffs  for  which  they  had  a  right  to  recover.  Hence  the 
finding  and  judgment  of  the  Circuit  Court  is  erroneous  and 
must  be  reversed. 

Reversed  and  remanded. 


Joseph  Milles 

V. 

Ohio  &  Mississippi  Railway  Compaity. 

Personal  Injuries — Negligence — Fellow-Servants— Engineer  and  Lo" 
horer  on  Construction  Train— Practice — Direction  to  find  for  Drfendant, 

1.  A  laborer  upon  a  construction  train  and  the  engineer  are  fellow-serv- 
ants. Such  laborer  can  not,  therefore,  recover  from  the  master  for  a  per- 
sonal injury  caused  by  the  negligence  of  the  engineer  where  the  competency 
of  the  latter  is  not  in  issue. 

2.  Where  the  plaintiff's  evidence,  with  all  proper  inferences  of  fact  to  be 
drawn  therefrom,  is  insufficient  to  support  a  verdict  for  him,  the  court  may 
properly  direct  a  verdict  for  the  defendant. 

[Opinion  filed  October  15, 1887.] 

In  ehbob  to  the  Circuit  Court  of  Eichland  Countj;  the 
Hon.  William  C.  Jones,  Judge,  presiding.     • 

This  action  was  brought  by  the  plaintiflE  in  error  to  recover 
damages  for  personal  injuries,  received  by  him  while  in  the 
employ  of  the  railway  company.  The  declaration  consists  of 
a  single  count  and  contains  substantially  the  averments  fol- 
lowing: That  plaintiff  was  in  the  employ  of  said  railroad 
company  as  a  laborer  on  its  track,  in  making  repairs  on  said 
track,  but  in  no  way  connected  with  the  management  and 
operation  of  defendant's  cars  on  said  track ;  that  plaintiff  was 
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working  under  the  direction  of  Elmer  Hanover,  who  was  then 
in  the  employ  of  defendant  as  a  boss  of  extra  section  bands 
to  work  on  track,  repairing,  etc.;  that  while  so  engaged  as 
such  laborer  on  said  track,  plaintiff  was  ordered  by  said  section 
boss,  under  whom  he  was  working,  to  go  upon  one  of  the 
dirt  cars  of-  said  defendant,  connected  with  a  construction  train 
then  and  there  standing  upon  said  railway  track,  and  clear  out 
the  dirt,  sand  and  gravel  in  said  car  connected  with  said  train, 
and  that  to  said  ti*ain  was  attached  a  locomotive  for  the  pur- 
pose of  moving  said  train  of  cars,  which  said  locomotive 
was  under  the  direction  and  management  of  one  Childs  as 
engine  driver  and  engineer ;  that  while  plaintiff  was  on  said 
car  removing  the  dirt,  sand  and  cinders  from  said  car  under 
direction  of  said  section  boss,  the  engineer  of  said  train 
started  the  train  without  giving  any  signal,  starting  the  train 
with  a  sudden  jerk  which  threw  plaintiff  over  the  end  of  the 
car  on  which  he  was  so  working,  and  from  which  he  was 
thrown  upon  the  track  of  said  defendant,  and  a  following  car 
attached  to  said  train;  plaintiff,  without  any  negligence  or 
carelessness  on  his  part,  was  run  over  and  so  crushed  and 
injured  as  to  lose  his  left  hand  and  left  leg ;  and  that  by 
reason  of  the  recklessness  and  carelessness  of  said  engine 
driver,  plaintiff  sustained  damages  to  the  amount  of  $10,000. 

The  general  issue  w^as  pleaded  and  a  trial  had,  when,  at  the 
conclusion  of  plaintiff's  evidence,  the  defendant  moved  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  defend- 
ant, which  was  done  and  the  plaintiff  sued  out  this  writ  of 
error. 

It  appears  from  the  evidence  that  the  plaintiff  below  com- 
menced work  for  the  defendant  in  April,  1886,  and  continued 
in  its  employ  until  October  of  that  year,  when  he  was  injured 
by  falling  off  a  car  and  being  run  over  by  the  car  following. 
He  was  employed  as  one  of  an  extra  gang  of  laborers  to  work 
upon  the  road  whenever  needed,  and  doing  any  kind  of  labor 
required  in  keeping  the  road-bed  and  track  in  order.  Some- 
times he  would  be  engaged  in  surfacing  the  track,  and  at  other 
times  in  assisting  in  loading  sand  and  gravel  upon  cars  at  the 
pit  and  unloading  them  when  moved  to  the  desired  place  upon 
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the  line  of  the  road.  On  the  day  before  his  injury  he  went 
with  the  construction  train  to  the  gravel  pit  and  having 
loaded  the  cars,  the  train  ran  back  to  Olney,  bringing  the 
laborers  with  it,  where  it  laid  over  night,  and  the  next  morn- 
ing again  taking  the  laborers  on  board,  ran  to  the  place  on  the 
road  where  it  was  desired  to  unload  the  cars  and  commenced 
to  unload  them.  The  plaintiff  assisted  in  unloading  the  flat 
cars  composing  a  part  of  the  train,  and  the  dump  cars,  not  so 
operating  as  to  completely  clear  themselves  of  the  sand,  the 
plaintiff,  with  others,  was  directed  by  his  boss  to  get  u])on  the 
dump  cars  and  loosen  up  the  sand  so  the  car  would  discharge 
itself,  lie  did  so,  and  standing  at  the  end  of  the  car,  struck 
his  shovel  into  the  sand  to  loosen  it,  and  while  in  the  act  of 
striking  the  second  blow  the  t.ain.  without  warning,  was  sud- 
denly started  by  the  engineer  aud  the  plaintiff  was  thrown 
upon  the  track  between  the  cars,  and  the  car  following  ran 
over  him,  seriously  aud  permanently  injuring  him. 

Messrs.  Allen  &  Fritchey,  for  plaintiff  in  error. 

Motions  to  instruct  the  jury  to  find  for  defendant  are  in 
the  nature  of  demurrers  to  evidence.  They  admit  not  on^y 
all  the  testimony  proves,  but  all  it  tends  to  prove.  To  author- 
ize the  court  to  take  a  case  from  the  jury  the  facts  must  be 
undisputed.  Frazier  v.  Howe,  106  III.  503;  Penn.  Coal  Co. 
V.  Conlon,  101  III.  93,  106;  Park  v.  Ross,  11  How.  362;  Doan 
V.  Lockwood,  115  III.  490;  Crowe  v.  People,  92  III.  231. 

The  question  whether  one  servant  is  in  the  same  line  of 
duty  and  so  associated  with  another  servant  of  the  same  master 
as  to  relieve  the  master  from  liability  for  an  injury  to  one, 
resulting  from  the  negligence  of  the  other,  is  a  question  of 
fact  for  the  jury  and  not  a  question  of  law  for  the  court.  C. 
&  K  W.  R.  R  Co.  V.  Moranda,  108  III.  576;  North  Chicago 
Eolling  Mill  Co.  v.  Johnson,  114  HI.  57;  I.  &  St.  L.  R.  R 
Co.  V.  Morganstine,  106  III.  216. 

To  exonerate  a  railway  company  from  liability  for  an  injury 
to  one  employe,  through  the  gross  negligence  of  another 
employe  of  the  company,  both  must  be  engaged  in  the  same 
line  of  duties.     T.,  W.  &   W.  R  R.  Co.  v.  O'Conner,  77  111. 
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391;  a  &  N.  W.  R  R  Co.  v.  Moranda,  93  111.  302;  North 
Chicago  Kolling  Mill  Co.  v.  Johnson,  114  111.  57. 

A  mere  day  laborer  on  the  track  of  a  railroad  com])any  may 
recover  for  an  injury  caused  by  the  gross  negligence  of  an 
engine  driver,  if  free  from  negligence  on  his  part.  T.,  W.  & 
W.  K'y  Co.  V.  O'Connor,  77  III.  391;  North  Chicago  Rolling 
Mill  Co.  V.  Johnson,  114  111.  67. 

A  workman  on  the  railroad  track  and  an  engineer  on  a 
locomotive  are  not  in  the  same  line  of  employment,  and  the 
foiTTier  may  recover  of  the  company  if  injured  through  the 
negligence  of  the  latter.  P.,  Ft.  W.  &  C.  Ry  Co.  v.  Powers, 
74  III.  341;  C.  &  N.  W.  Wy  Co.  v.  Bliss,  6  111.  App.  411; 
Campbell  v.  N.  Y.  Central  R  R  Co.,  35  How.  R  p.  506;  C. 
&  St.  P.  R  R  Co.  v.  Lundstrum,  16th  Neb.  254;  S.  C.  49 
Am.  Reps.  718. 

Unless  jin  employe,  who  receives  an  injury  through  the 
negligence  of  a  co-employe,  is  so  associated  with  another  in  his 
work  as  to  be  able  to  counsel  and  advise  with  him,  the 
common  master  is  liable  for  the  injury.  T.,  W.  &  W.  R'y  Co. 
y.  O'Connor,  77  111.  391;  North  Chicago  Rolling  Mill  Co.  v. 
Johnson,  114  111.  57;  I.  &  St.  L.  R  R  Co.  v.  Morganstine, 
106  111.  216;  C.  &  N.  W.  R  R  Co.  v.  Moranda,  108  111.  576; 
C.  &  W.  L  R  R  Co.  v.  Bingenheimer,  116  111.  226. 

Messrs.  Pollakd  &  Weeneb,  for  defendant  in  error. 

PiLLSBURY,  J.  The  testimony  introduced,  together  with  all 
inferences  of  fact  that  the  jury  might  legitimately  draw  there- 
from, was  sufficient  in  our  opinion  to  sustain  a  finding  that  the 
plaintiff  was  injured  through  the  negligence  of  the  engineer 
in  charge  of  the  locomotive  attached  to  the  train,  in  suddenly 
starting  it  without  warning,  and  that  at  the  time  the  plaintiff 
was  not  guilty  of  contributory  negligence.  If  these  facts  alone 
would  entitle  the  plaintiff  to  recover,  then  the  court  erred  in 
directing  a  finding  for  the  defendant.  The  evidence  of  the 
plaintiff,  however,  clearly  established  the  fact  that  he  was  en- 
gaged with  the  construction  train  as  a  laborer  upon  it,  and  it  is 
insisted  that  he  was  a  fellow-servant  with  all  the  other  em- 
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ployes  of  the  defendant  enp;aged  in  the  loading  or  unloading 
the  cars  or  in  operating  the  train  including  the  engineer  and 
conductor. 

The  action  of  the  court  below  was  based  upon  this  feature 
of  the  case,  and  if,  from  the  evidence  adduced,  it  so  clearly 
appeared  that  the  injury  to  the  plaintiff  was  caused  by  the 
negligence  of  a  fellow-servant  that  a  finding  based  thereon, 
with  all  proper  inferences  of  fact  to  be  properly  drawn  there- 
from that  they  were  not  fellow-servants,  could  not  and  would 
not  be  susta'ned  by  the  courts,  then,  under  the  authority  of 
Simmons  v.  Chicago  &  Tomah  R.  R  Co.,  110  111.  34:0,  Abend 
V.  H.  &  T.  R.  R.  Co.,  Ill  111.  202,  and  City  of  East  St.  Louis 
V.  O'Flynn,  119  111.  200,  the  court  did  but  its  simple  duty  in 
ruling  as  it  did  upon  the  motion  to  insti-uct  the  jury  to  find 
for  defendant.  We  have  most  carefully  examined  the  evi- 
dence contained  in  this  record  to  ascertain  if  there  was  any 
fact  or  circumstance  that  would  take  this  case  out  of  the  rule 
announced  in  the  Cox  case,  21  111.  23,  the  Keefe  case,  47  111. 
108,  tlie  Britz  case,  72  111.  256,  and  the  Durkin  case,  76  HI. 
395,  but  are  unable  to  distinguish  this  case  from  those  cited 
in  the  principles  there  held  applicable.  In  the  cases  referred 
to  it  was  distinctly  held  that  a  laborer  upon  a  construction 
train  was  a  fellow-servant  with  the  engineer  and  conductor, 
and  that  he  could  not  recover  for  an  injury  received  through 
their  negligent  acts  where  their  competency  was  not  in  issue. 
These  cases  were  referred  to  and  the  doctrine  announced  in 
them  re-affirmed  by  the  late  case  of  Abend  v.  T.  H.  &  T.  R. 
R.  Co.,  8upra^  and  applied  to  the  case  of  a  blacksmith  in  the 
employ  of  the  defendant,  who  was  required  to  go  out  upon  the 
line  as  one  of  a  crew  of  a  wrecking  train,  and  while  upon  the 
road  was  killed  by  the  negligence  of  the  engineer,  who  was 
also  acting  as  conductor  of  the  train.  In  this  last  case  the 
trial  court  excluded  the  evidence  from  the  jury,  and  this  action 
was  approved  by  the  Supreme  Court.  If  that  case  is  to  be 
treated  as  a  binding  authority  upon  the  lower  courts,  and  as 
such  we  are  bound  to  consider  it,  it  would  seem  to  be  a  suffi- 
cient warrant  for  the  action  of  the  Circuit  Court  in  the  case  at 
bar  in  directing  a  finding  for  the  defendant.     It  is  undisputed 
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that  the  plaintiff  below  was,  on  the  day  he  was  injured,  one  of 
the  laborers  engaged  upon  the  construction  train,  a  work  as 
much  within  the  line  of  his  duties  as  any  other  which  he  was 
called  upon  to  perform.  It  is  true  he  said  lie  had  nothing  to 
do  with  the  mnning  of  the  train,  and  had  no  authority  over 
the  engineer  or  conductor,  but  these  facts  alike  appeared  in 
the  cases  cited,  and  were  held  not  to  have  a  controlling  in- 
fluence upon  the  question  involved.  Without  further  discus- 
sion we  are  constrained  to  hold  that  the  action  of  the  court 
was  justified  in  view  of  the  cases  above  cited,  and  we  there- 
fore affirm  the  judgment. 

Judgment  affirmed. 
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Matilda  Bingham 

V. 

Silas  Brumback  et  al. 

Practice — Motion  to  Dismiss  Appeal — JRenetcal  of -^Adjournment  qf 
Court  Below — Time  of— Evidence. 

1.  Where  a  motion  to  dismiss  the  appeal  has  been  overruled  it  can  not 
afterward  be  renewed. 

2.  Upon  a  motion  to  dismiss  the  appeal  on  the  ground  that  the  transcript 
of  the  record  was  not  filed  in  time  in  this  court,  the  date  of  adjournment  of 
the  Circuit  Court  can  not  be  shown  by  affidavit  or  certificate  of  the  clerk  of 
that  court.  The  day  of  such  adjournment  can  only  be  shown  by  an  authen- 
ticated copy  of  the  order  of  adjournment. 

[Opinion  filed  January  16,  1887.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfked  Sample,  Judge,  presiding. 

Messrs.  Kay  &  Evans,  for  appellant. 

Messrs.  Doyle,  Morris  &  Pierson,  for  appellee. 

Per  Ciiriain.  At  the  present  term  and  on  the  16th  day  of 
December,  1886,  a  motion  was  entered  herein  by  appellees  to 
dismiss  the  appeal  for  the  alleged  reason  that  more  than 
twenty  davs  intervened  between  the  final  adjournment  of  the 
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March  term,  1886,  of  the  Circuit  Court,  at  which  term  the 
judgment  was  rendered,  and  the  convening  of  the  May  term, 
1886,  of  this  court,  and  that  an  authenticated  copy  of  the  record 
was  not  filed  at  said  May  term,  or  the  time  for  so  doing  extended 
by  tlie  order  of  this  court.  See  section  73  of  Practice  Act, 
as  amended  in  1879. 

That  motion  we  overruled,  and  for  the  reason  the  transcri|)t 
of  the  record  contained  no  adjourning  order ;  and  for  aught 
that  appeared  therein  the  March  term  of  the  Circuit  Court 
may  not  have  been  adjourned  before  Saturday,  the  15th  day 
of  May. 

The  motion  to  dismiss  the  appeal  has  now  been  renewed, 
and  with  the  motion  the  affidavit  of  one  Pierson  and  the  cer- 
tificate of  the  clerk  of  the  Circuit  Court  have  been  filed  for 
the  purpose  of  showing  that  said  March  term  adjourned  on 
the  2d  day  of  April,  1886.  Even  if  the  affidavit  and  certifi- 
cate were  competent  evidence  to  establish  the  day  of  adjourn- 
ment, yet  this  motion  now  interposed  should  be  ordered 
stricken  from  the  files,  for  appellees  have  already  had  their 
day  in  court  in  the  matter  of  the  dismissal  of  the  appeal  for 
want  of  compliance  with  the  provisions  of  the  Practice  Act; 
and  if  they  did  not  file  with  their  first  motion  evidence  to 
show  the  day  of  adjournment,  it  was  their  own  fault. 

If  the  motion  before  us  could  be  entertained,  it  would  nec- 
essarily have  to  be  overruled.  The  day  of  the  adjournment 
of  the  term  of  the  court  could  only  be  made  known  by  an 
authenticated  copy  of  the  order  of  adjournment;  and  no  such 
order  is  contained  either  in  the  original  transcript  of  the  rec- 
ord, or  in  the  additional  transcript  filed  with  this  motion. 
This  additional  transcript  contains  only  a  copy  of  the  judg- 
ment of  the  court  below  and  the  order  allowing  the  appeal. 
True,  the  clerk  in  his  certificate  to  this  transcript,  states  and 
certifies  that  the  March  term  of  the  court  adjourned  on  the  2d 
day  of  April,  1886,  but  such  certificate  can  not  be  received 
as  evidence  of  such  fact.  Leach  v.  People,  118  111.  157.  The 
same  rule  will  apply  to  the  affidavit  of  Pierson. 

The  motion  to  dismiss  the  appeal  is  ordered  to  be  stricken 
from  the  files. 
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Roseville  Union  Bank 

V. 

Frank  P.  Gilbert  and  John  A.  Gordon. 

Negotiable  Instrument 9^^ Action  on  Note — Extension — Payment — Surety 
Released. 

In  an  action  on  a  promiflsoiy  note  bronc^ht  by  a  bank  against  the 
maker  and  surety,  it  is  held:  That  the  evidence  sustains  the  plea  of  the 
surety,  alleffing  an  extension  of  the  note  by  the  cashier  of  the  plaintiff  with- 
out his  consent;  that  the  erasure  of  an  indorsement  and  the  failure  of  the 
plaintiff  to  produce  its  books  on  notice,  r<^quired  more  satisfactory  explana- 
tion than  was  given;  that  a  payment  of  interest  to  its  fishier,  although  in 
board,  was,  under  the  evidence,  a  payment  to  the  plaintiff;  and  that  the 
instructions,  although  not  strictly  accurate,  could  not  have  misled  the  jury. 

[Opinion  filed  May  27,  1887.] 

Appeal  from  the  Circait  Court  of  Warren  County ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Jamks  W.  Davidson  and  William  C.  Nobcboss,  for 
appellant 

To  constitute  a  valid  contract  for  an  extension  of  time  of 
payment  on  a  promissory  note  so  as  to  discharge  a  surety, 
three  things  at  least  are  essential :  Jfirst^  there  must  be  a  valid 
contract  entered  into  between  the  payee  of  the  note  and  the 
principal  maker  to  extend  time  ;  Second^  the  time  of  exten- 
sion must  be  fixed  and  certain;  and  Thirds  there  must  be  a 
new  and  valid  consideration  paid  by  the  principal  maker  and 
accepted  by  the  payee,  and  all  of  this  must  be  without  the  con- 
sent of  the  surety.  Jennings  v.  Fielder,  8  HI.  App.  252; 
Waters  v.  Simpson,  2  Gihn.  370;  Grabfelder  v.  Welles,  10  111. 
App.  330;  Galbraith  v.  Fullerton,  53  111.  126;  Dodson  v.  Hen- 
derson, 113  111.  360 ;  Booth  v.  Wiley,  102  III.  84;  Gardner  v. 
Watson,  14  111.  347;  Woolford  v.  Dow,  34  111.  424. 

The  contract  to  extend  must  hz  so  certain  and  bindinor  be- 
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tween  the  payee  and  principal  maker  as  to  postpone  and  hin- 
der the  remedies  of  the  surety  as  well  as  the  rights  of  payee. 
Galbraith  v.  Fiillerton,  53  111.  126;  Taylor  v.  Beck,  13  111. 
376;  Flynn  v.  Mudd,  27  111.  323 ;  Moore  v.  Topliff,  107  111. 
241;  Waters  v.  Simpson,  2  Gilm.  370. 

When  an  error  of  law  has  been  committed  it  is  the  dnty  of 
the  Appellate  Court  to  reverse  the  case  and  remand  it  for 
trial,  unless  it  clearly  appears  that  such  error  could  not  have 
in  any  way  injured  appellant's  rights  on  the  former  trial.  I. 
C.  E."  R  V.  MaflEett,  67  111.  431;  Volk  v.  Eoche,  70  111.  297. 

Messrs.  KirkpItrick  &  Alexander,  for  appellee. 

Welch,  J.  This  was  a  suit  brought  by  the  Eoseville  Union 
Bank  against  Frank  P.  Gilbert  and  John  A.  Gordon  on  a 
promissory  note,  in  which  it  was  admitted  on  the  trial  that 
Gilbert  was  the  principal  maker  of  the  note  and  Gordon  was 
surety. 

Gilbert  made  no  defense  but  suflfered  a  default.  Gordon 
interposed  a  special  plea  alleging  an  extension  of  time  of  pay- 
ment, in  which  it  is  alleged :  "  And  that  when  the  said  note 
became  due,  to  wit,  on  the  15th  day  of  May,  A.  D.  1876, 
the  plaintiff,  at  the  request  of  the  said  Frank  P.  Gilbert 
and  in  consideration  of  the  sum  of  $2.08^,  being  the  inter- 
est in  advance  for  thirty  days,  then  and  there  agreed  with 
the  said  Frank  P.  Gilbert  to  give,  and  did  then  and  there 
give  to  him,  further  day  of  payment  of  the  amount  of  said 
note,  to  wit,  the  14th  day  of  June,  1876,  then  next  ensu- 
ing, without  the  knowledge  or  consent  of  him,  the  said  John 
A.  Gordon,  by  reason  whereof  the  said  John  A.  Gordon 
became  discharged  from  all  liability  upon  said  note."  Ee pli- 
cation, trial,  and  verdict  for  Gordon  on  the  plea.  Judgment 
overruling  motion  for  a  new  trial  and  judgment  on  verdict 
against  Gilbert  for  $450.  This  appeal  is  taken  from  the  judg- 
ment overruling  motion  for  a  new  trial.  We  are  of  the  opin- 
ion the  evidence  sustains  the  plea.  Gilbert  states :  "  When 
the  note  was  due  I  went  to  Pratt,  who  was  cashier  of  plaint- 
iffs bank,  and  asked  him  for  an  extension  of  thirty  days  on 
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the  note,  paying  interest  on  same.  Told  him  I  did  not  care  to 
bother  Gordon.  My  best  recollection  is  that  I  paid  the  inter- 
est for  an  extension.  At  one  time  there  was  a  board  bill 
applied  on  the  note;  can't  say  certainly  when,  but  one  of  the 
payments  on  the  note  was  a  board  bill ;  other  payntents  were 
indorsed  in  money."  On  cross-examination  he  says :  "  Have 
no  recollection  of  making  the  payment  on  the  note;  cant 
bring  any  certain  dates  of  payment."  Gordon  states  that  "  he 
never  consented  to  an  extension  of  time  on  the  note ;  some 
two  or  three  months  after  the  note  fell  due,  and  about  the 
time  Gilbert  made  an  assignment,  Seth  F.  Pratt  called  on  me 
at  my  office  and  told  me  that  he  had  agreefl  with  Gilbert  to 
extend  the  time  of  the  note,  and  asked  me  if  I  considered 
myself  bound  for  the  note ;  I  told  him  no;  that  he  ought  to 
have  collected  it  long  ago,  and  not  let  it  lie  so  long.  Pratt 
said:  *Well,  I  suppose  I  have  given  time  on  it,  and  that  will 
release  you.'  I  got  a  copy  of  the  note  from  Pratt;  indorse- 
ments on  back,  same  then  as  now;  the  writing  on  copy  and 
indorsements  are  all  Seth  Pratt's." 
Copy  of  note  and  indorsements : 

"  $250.  KosEviLLB,  m.,  Feb'y  12,  1876. 

"  Ninety  days  after  date,  we,  or  either  of  us,  promise  to  pay 
to  the  order  of  the  cashier  of  the  Roseville  Union  Bank  two 
hundred  and  fifty  dollars,  value  received,  payable  at  their 
banking  office,  with  interest  at  ten  per  cent  per  annum  after 
maturity.  Indorsements :  *  Interest  paid  on  the  within  for 
thirty  days  from  May  15,  1S76.'  'Received  interest  to 
July  15,  1876.'  '  8-14.  Received  on  the  within  ($10)  ten 
dollars.' " 

It  further  appears  that  notice  in  writing  had  been  given 
plaintiff's  bank  to  produce  the  books  of  the  bank  showing 
items  of  income  of  the  bank  for  the  months  of  May,  June, 
July  and  August,  1876.  Seth  F.  Pratt,  the  cashier,  admitted 
in  the  presence  and  hearing  of  the  jury,  that  he  had  received 
such  notice ;  that  he  was  unable  to  comply  with  the  notice  ; 
that  there  was  no  book  in  the  bank  now  that  would  show  the 
items  received  during  those  months;  that  such  a  book  had  been 
kept,  but  could  not  be  found;  that  it  was  lost  or  destroyed  and 
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that  he  could  not  produce  it.  Seth  F.  Pratt  denies  that  he 
ever  agreed  to  extend  the  time  of  the  payment  of  the  note  or 
that  he  ever  received  interest  in  advance  on  the  note  ;  denies 
that  he  ever  told  Gordon  that  he  had  given  time  on  the  note, 
and  that  "  that  will  release  you;  "  he  admits  that  he  placed  on 
the  note  the  indorsement,  "Interest  paid  on  within  for  thirty 
days  from  May  15,  1876,"  and  that  it  was  erased  by  him.  He 
says  it  was  erased  and  included  in  one  of  the  other  in- 
dorsements. "  I  think  the  way  it  was,  the  first  indorsement 
was  in  settlement  for  board  and  the  last  indorsement  included 
both,  as  I  was  taking  meals  with  Gilbert." 

On  re-cross  examination  he  says  that  "  the  last  indorse- 
ment does  not  include  the  first.  It  was  the  second  une  re- 
ceived interest  to  July  15th,  $4.40."  If  this  statement  is  true, 
then  the  erasure  of  the  first  indorsement  would  have  been  made 
at  the  time  of  the  entry  of  the  second  indorsement.  The 
copy  of  tlie  indorsements  on  the  copy  of  the  note  furnished 
Gordon  contains  all  the  indorsements  except  the  last,  with  no 
erasure  of  the  first  one.  We  hold  that  the  evidence  of  Gil- 
bert, Gordon  and  the  indorsement,  as  originally  made  upon 
the  note  by  the  cashier,  fully  sustains  the  plea,  and  that  the 
jury  were  fully  justified  in  disregarding  the  evidence  for  the 
plaintijBE.  The  erasure  of  the  indorsement  and  tlie  non- 
production  of  its  books  required  a  more  satisfactory  explana- 
tion than  the  record  in  this  case  discloses.  The  instructions 
for  appellee,  although  not  strictly  accurate  in  stating  the  law, 
could  not  have  misled  the  jury.  In  the  view  we  take  of  the 
case  it  was  the  only  verdict  the  jury  could  have  rendered,  to 
have  given  substantial  justice  between  the  parties.  In  such 
case,  as  held  in  Creote  v.  Willey,  83,  111.  444,  the  verdict 
will  not  be  set  aside. 

Substantial  justice  has  been  done.  The  judgment  is  af- 
firmed. Judgment  affirmed. 

On  petition  for  a  rehecmng. 

[Opinion  filed  December  16,  1887.] 

Per  Curicum.    Two  questions  were  presented  to  the  jury 
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under  the  plea.  let.  Was  there  an  agreement  between  the 
principal  in  the  note  and  the  cashier  of  the  apjiellant  to 
extend  the  time  of  payment  of  the  note  from  tlie  time  it 
became  due,  May  15,  1876,  to  June  16,  1876,  without  the 
consent  of  the  security,  the  appellee?  2d.  Was  the  interest 
paid  by  the  principal  in  advance  as  a  consideration  for  so 
doing  ? 

It  is  not  claimed,  that  there  is  any  instruction  given  by  the 
court  for  the  appellee  injurious  to  appellant  on  the  first  pro- 
position, and  the  jury  having  found  from  the  evidence  that 
there  was  such  an  agreement,  we  must  regard  it  as  rightfully 
sustained  by  the  evidence. 

As  to  the  second  question  presented  to  the  jury  the  appellant 
claims  that  there  was  no  payment  to  it  in  a  legal  point  of 
view;  that  the  cashier  received  of  the  principal  in  the  note 
the  amount  of  the  advanced  interest  in  a  board  bill  due  from 
such  cashier  on  his  own  account  to  the  principal  in  the  note, 
and  that  it  did  not  receive  the  money.  Instruction  Nos.  3  and 
4,  given  by  the  court  at  the  request  of  appellee,  are  complained 
of  as  misleading  to  the  jury  on  this  issue.  The  third  instruction 
told  the  jury  in  substance,  if  the  cashier  owed  the  princijml  in 
the  note  for  board  due  or  to  become  due,  and  by  agreement 
between  them  the  cashier  undertook  to  pay  the  bank  the 
interest  agreed  on  in  consideration  of  so  much  board  and  at  or 
about  the  same  time  charged  the  princi[)al  with  the  amount 
of  interest  against  so  much  board  and  entered  the  payment  on 
the  back  of  the  note  for  the  amount  of  the  interest  agreed, 
then  this  in  law  was  a  good  payment  of  the  interest  The 
fourth  was  about  the  same  in  substance. 

Upon  the  question  whether  the  cash  was  paid  by  the  prin- 
cipal maker  of  the  note  on  the  particular  interest  for  extension 
the  evidence  is  somewhat  conflicting,  and  if  this  were  the 
turning  point  in  the  case  the  error  in  the  instructions  might  be 
sufiicieni  to  cause  reversal. 

The  main  point  upon  which  the  case  hinges  is,  did  the 
cashier  pay  the  appellant  the  money  as  he  had  agreed,  or  did 
he  make  the  indorsement  on  the  note  of  the  interest  received 
without  accounting  to  the  bank  for  it  ? 

If  the  cashier  actually  paid  such  interest  into  tlie  treasury 
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of  tlie  bank,  then  the  bank  would  be  bound  by  the  contract  of 
extension  the  same  as  though  the  principal  on  the  note  had 
])aid  it  in  cash  over  the  counter.  Can  there  be  any  doubt  that 
such  was  the  case? 

The  first  indorsement  made  on  the  note  was  as  follows: 
"Interest  paid  on  the  within  for  thirty  days  from  May  15, 
1S76."  This  was  the  indorsement  upon  which  the  extension 
was  based,  and  if  made  before  the  15th  of  June  it  showed  for 
itself  that  there  was  interest  paid  in  advance  for  the  extension. 
The  second  indorsement  is  as  follows:  "7-15.  Received  Int. 
to  July  15.  $4.40."  The  date  of  this  by  the  figure  would 
indicate  7th  month,  15th  day,  or  July  15th.  The  note  had 
two  other  indorsements  made  in  August,  1876,  not  necessary 
to  refer  to.  Now  the  cashier,  a  witness  for  appellant,  swears 
that  the  first  indorsement  was  afterward  erased  and  the 
amount  of  interest  carried  into  the  second  indorsement,  being 
$2.20.  He  also  swears  that  the  amount  of  the  first  payment 
"  was  in  settlement  for  board."  The  amount  of  money  put 
into  the  first  indorsement  is  still  on  the  note  and  oflFered  in 
evidence  by  the  appellant,  which  is  evidence  produced  by  the 
appellant  itself  that  the  money  was  duly  received  and  properly 
credited  and  is  not  in  any  way  questioned  as  a  good  payment 
If  it  was  a  good  payment  when  credited  in  the  second  credit, 
it  must  have  been  when  credited  in  the  first.  Nothing  has 
happened  to  change  the  matter. 

The  erasement  of  the  first  credit  was  a  suspicious  circum- 
stance, from  which  the  jury  might  rightfully  infer  that  the 
appellant  was  trying  to  obliterate  damaging  evidence.  The 
cashier  nowhere  swears  that  he  did  not  pay  the  money,  shown 
by  the  credit  first  made,  into  the  bank.  The  appellant  also 
withheld  its  bank  books  from  going  in  evidence,  which  would 
have  shown  how  the  record  stood.  Then  on  the  point  that 
the  appellant  received  the  money  for  the  first  interest  from 
the  cashier  being  clearly  shown,  it  would  be  wholly  immaterial 
whether  the  cashier  got  the  cash  from  the  principal  maker  of 
the  note,  or  got  its  worth  in  his  own  board,  by  which  he  was 
procured  to  pay  the  money  to  the  bank.  In  this  state  of  the 
evidence  the  instructions  could  make  no  difference. 

Petition  for  rehearing  denied. 
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City  of  Elgiit 

V- 
L.  B.  PiCARD. 

Municipal  Corporations — Street  Vendors— License — Ordinance  Stricthj 
Construed— SoUciting  Orders^  not  within, 

\.  Soliciting  and  taking  orders  for  Rhirts  without  a  license  is  not  a  vio- 
lation of  a  city  ordinance  which  prohibits  selling,  offering  for  sale,  barter- 
ing or  exchanging  any  goods,  wares,  merchandise  or  other  articles  of  value 
without  a  license. 

2.  A  city  ordinance  which  is  penal  in  character  must  be  strictly  con- 
strued. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Kane  Countj;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Mn  F.  W.  JosLTN,  for  appellant 

Messrs-  Botsford  &  Wayne,  for  appellee. 

Lacet,  J.  This  suit  was  originally  brought  before  a  Jus- 
tice of  the  Peace,  by  the  appellant,  to  recover  against  the  ap- 
pellee for  violating  the  city  ordinance  of  the  appellant  against 
the  sale  of  goods  within  the  city  by  traveling  salesmen  without 
license.  The  cause  in  the  Circuit  Court  was  tried  on  an  agi-eed 
state  of  facts  by  the  court  without  a  jury,  and  resulted  in  a 
finding  by  the  court  in  favor  of  the  appellee,  and  judgment 
against  appellant  for  costs. 

It  appears  from  the  agreed  state  of  facts  that  the  ordinance 
in  qnestion  reads  as  follows:  "Every  person  who  shall  sell, 
offer  for  sale,  barter  or  exchange  any  goods,  wares,  merchan- 
dise or  other  article  of  value,  traveling  from  place  to  place  in, 
npon  and  along  the  streets  of  said  city,  shall  be  deemed  a  ped- 
dler. Every  such  person  shall,  before  engaging  in  any  way 
in  said  business  within  the  City  of  Elgin,  obtain  a  license  as  a 
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peddler,  under  a  penalty  of  $25  for  each  oflfense,  and  every 
day  or  part  of  a  day  any  such  person  shall  engage  in  said  busi- 
ness without  a  license  shall  be  deemed  a  separate  offense." 

It  was  further  agreed  that  "  the  defendant,  as  the  agent 
and  employe  of  the  Castle  Shirt  Company,  whose  principal 
place  of  business  was  at  Chicago,  Illinois,  on  or  about  the  12th 
day  of  December,  1885,  was  in  the  City  of  Elgin,  Illinois,  going 
from  place  to  place,  soliciting  and  taking  orders  and  taking  meas- 
urements for  gentlemen's  shirts,  and  exhibiting  a  manufact^ 
ured  sample  of  the  goods  and  styles  of  make-up.  Thereupon, 
the  facts  coming  to  the  knowledge  of  the  city  marshal,  appel- 
lee was  arrested  and  taken  before  the  police  magistrate,  and 
fined  $25  for  violation  of  said  city  ordinance. 

"  The  orders  and  measures  so  taken  by  defendant  were  to 
be  sent  to  Chicago  and  there  filled  by  said  company,  which 
manufactured  the  goods,  returned  them  to  one  Wadell,  a  jew- 
elry merchant  at  Elgin,  where  parties  giving  their  orders 
called,  received  their  goods  and  paid  their  money  to  said  Wa- 
dell, who  acted  as  agent  for  said  company,  and  receipted  for 
such  goods  as  such  agent." 

The  City  of  Elgin  was  duly  incorporated  as  a  city  under  the 
general  laws  of  the  State  of  Illinois.  The  court  below  held 
that  the  said  acts  of  the  appellee  did  not  constitute  a  violation 
of  the  city  ordinance,  and  the  refusal  of  the  court  to  so  hold 
is  here  assigned  for  error,  and  that  is  the  main  question  to  be 
decided  here. 

We  are  of  the  opinion  that  the  Circuit  Court  held  correctly 
as  to  the  law.  The  stipulation  is  that  appellee  was  only  taking 
and  soliciting  orders.  This  is  not  equivalent  to  selling,  offer- 
ing for  sale,  bartering  or  exchanging  any  goods,  wares,  mer- 
chandise or  other  article  for  value.  It  does  not  appear  that 
appellee  had  the  power  to  close  a  bargain  for  the  sale  of  the 
shirts.  He  could  only  take  orders,  which  his  principals  might 
or  might  not  fill,  at  their  pleasure. 

The  taking  of  the  orders  does  not  come  within  any  of  the 
provisions  of  the  ordinance.  The  ordinance  in  question  is 
penal  in  its  nature  and  must  be  strictly  construed.  Spencer 
V.  Whiting,  28  N.  W.  R.,  13  Iowa.     It  is  not  necessary  to  no- 
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tice  the  question  raised  as  to  the  legality  of  the  arrest  Hold- 
ing that  the  acts  of  appellee  constituted  no  violation  of  the 
ordinance  in  question,  it  follows  that  the  judgment  of  the  cum  t 
below  must  be  affirmed. 

Judgment  affirmed. 


Melinda  Anderson 

V. 

AViLLiAM  E.  Stone. 


Limited  Partnership — Formation  of — Cash  Payment  hy  Special  Part- 
nery  Coupled  with  Agreement  for  its  Application — Validity  (ff'^Sufficiency 
of  Affidavit. 

1.  Upon  the  formation  of  a  limited  partnership  to  carry  on  a  business 
already  established,  the  limited  partner  may  pay  in  money,  coupled  with  a 
previous  or  simultaneous  agreement  that  it  shall  be  applied  in  payment  of 
indebtedness  for  goods  already  in  stock.  Such  an  agreement  is  neither 
agiiinst  public  policy  nor  contrary  to  the  provisions  of  the  statute  of  this 
State. 

2.  In  the  case  presented,  this  court  holds  that  the  affidavit  by  the  gen- 
eral partner,  attached  to  the  certificate  of  partnership,  wherein  it  is  stilted 
that  the  sum  paid  in  by  the  special  partner  was  actually  paid  in  ca<«h,  was 
true  in  letter  and  spirit,  although  such  payment  was  coupled  with  an  agree- 
ment for  its  application.  Such  agreement  does  not  render  the  special  part- 
ner generally  liable  for  the  partnership  debts. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon, 
T.  M.  Shaw,  Judge,  presiding. 

Prior  to  December  20,  1883,  G.  W.  H.  Gilbert  was  a 
merchant,  dealing  in  Peoria,  Illinois,  in  hats,  caps,  "  buck 
goods,"  furs  and  fur  goods,  having  a  stock  of  goods  the  cash 
value  of  which  was  $10,450.04,  incumbered  by  indebtedness  to 
the  amount  of  $4,950.04  for  the  purchase  price  of  the  goods, 
leaving  the  value  of  the  stock  after  paying  the  indebtedness 
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$5,500;  and  desiring  to  take  a  partner  into  the  business  he 
entered  into  a  limited  partnership  with  the  appellant,  as  was 
supposed  at  the  time  in  compliance  with  Chap.  84,  entitled 
'*  Limited  Partnership,"  Starr  &  C.  LI.  Stat,  p.  1564. 

The  certificate  of  limited  partnership  and  affidavit  annexed 
was,  in  substance,  that  they  certified  they  had  entered  into  a 
limited  partnership  under  the  name  of  G.  W.  II.  Gilbert  & 
Company  ;  that  the  business  of  such  partnership  is  dealing  in 
hats,  caps,  "buck  goods,"  furs  and  fur  goods  in  the  said 
County  of  Peoria ;  that  said  Gilbert  is  the  general  partner  and 
appellant  the  special  partner ;  that  the  appellant  as  such 
partner  contributes  the  sum  of  $2,750  to  the  common  stock  of 
the  said  partnership ;  that  said  partnership  shall  commence 
from  and  after  the  date  of  the  instrument,  December  20, 1883, 
and  terminate  on  the  1st  day  of  December,  1888,  or  upon 
mutual  consent  and  notice.  This  certificate  was  duly  signed 
by  said  Gilbert  and  appellant  and  duly  acknowledged  before 
Enoch  P.  Sloan  by  each  of  the  parties  on  the  same  day,  and 
said  Gilbert  duly  made  oath  to  said  certificate  before  said 
Sloan  on  the  same  day,  and  stated  that  appellant,  the  special 
partner  in  the  firm,  "  has  actually  and  in  good  faith  paid  into 
the  common  fund  of  the  said  partnership  the  sum  of  twenty- 
seven  hundred  and  fifty  dollars  ($2,750)  in  cash."  The  legal 
notices  and  certificate  of  the  printers  were  duly  given  and  filed 
as  the  statute  required.  The  new  firm  went  into  business 
under  the  articles  of  partnership  at  once,  and  continued  in 
business  till  July,  1885,  when,  becoming  embarrassed,  the 
assets  of  the  firm  went  into  the  hands  of  an  assignee  appointed 
by  the  County  Court.  The  estate  of  the  firm  having  been 
fully  settled  and  only  paying  a  portion  of  the  indebtedness, 
this  suit  was  brought  by  appellee  on  two  promissory  notes 
signed  by  the  firm  of  G.  W.  H.  Gilbert  &  Co.,  payable  to 
appellee,  the  one  dated  February  2,  1885,  for  $1,000,  payable 
in  ninety  days,  and  the  other  dated  February  18,  1885,  for 
$500,  payable  in  sixty  days.  The  cause  was  tried  by  the  court 
without  a  jury  and  judgment  rendered  by  it  against  the  defend- 
ants, G.  W.  H.  Gilbert  and  appellant,  for  the  sum  of  $729,20, 
being  the  balance  due  on  the  notes.    The  pleas  were  general 
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issue,  and  an  agi-ecment  that  all  defenses  might  be  given  in 
under  the  general  issue.  Tlie  defense  was  made  that  under 
the  articles  of  agi*eement  and  the  provisions  of  the  statute  the 
appellant  was  not  generally  liable  to  pay  the  said  claims.  That 
she  had  never  taken  anything  out  of  the  firm  and  was  only 
liable  for  the  amount  she  had  put  into  it.  But  the  court  dis- 
regarded the  defense  and  rendered  a  general  judgment  against 
her  for  the  above  sum.  From  this  judgment  this  appeal  is 
taken. 

The  appellee  put  in  evidence  the  agreement  of  partnership 
as  follows : 

**  Dated  December  20,  1883. 

"  The  partnership,  to  commence  on  this  date  and  continue 
until  December  1,  1888.  First  party,  Gilbert,  puts  into  the 
partnership  his  stock  of  goods,  book  accounts,  bills  receivable, 
store  fixtures,  apparatus,  etc.,  as  set  forth  in  'Schedule  A* 
hereto  attached  and  made  a  part  hereof,  valued  at  $5,500, 
after  deducting  bills  payable  assumed  by  said  firm.  Second 
party  pays  in  $2,750  in  cash. 

"  It  is  agi'eed,  that  said  firm  shall  assume  the  business  debts 
of  said  party  of  the  first  part,  which  are  mentioned  in  the 
schedule  hereto  attached  and  marked  *  Schedule  B,'  which  is 
hereby  made  a  part  of  this  agreement,  and  said  money  paid 
into  said  partnership  shall  bo  used  in  paying  said  indebtedness, 
so  far  as  it  will  do  so. 

"  The  first  party  shall  receive  two-thirds  and  second  party 
one-third  of  profits,  and  losses  be  borne  in  the  same  way, 
except  liability  of  second  party  limited  to  $2,750.  That  there 
be  yearly  settlements,  commencing  February  1,  1S85.  That 
first  party  may  draw  $1,200  per  annum,  but  not  to  exceed  $100 
in  any  one  month.  Second  party  may  draw  $600  j)er  annum, 
but  not  exceed  $50  in  any  one  month;  and  profits  in  excess  of 
$1;800  per  annum  shall  remain  in  the  firm  and  be  divided  on 
final  settlement 

"First  party  shall  have  the  general  supervision  of  the  busi- 
ness, purchase  of  all  goods,  signing  of  all  checks,  and  special 
management  of  fur  department. 

"Second  party  may,  at  her  own  expense,  place  in  said  store 
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a  person,  whom  she  shall  select,  who  shall  have  fij)ecial  charge 
of  the  hat,  cap,  glove  and  furnishings  department,  and  general 
supervision  of  the  books  and  accounts  of  said  firm,  an^  of 
the  entire  business  in  the  absence  of  said  party  of  the  first 
part." 

Messrs.  Geobge  B.  Fosteb  and  D.  F.  Raum,  for  appellant* 

Messrs.  Stevens,  Lee  &  Hoeton,  for  appellee. 

The  statute  requires  that  at  the  time  of  filing  the  original 
certificate  of  partnership,  an  afiidavit  of  the  general  partner 
shall  also  be  filed,  stating  that  the  amount  specified  in  the  cer- 
tificate to  have  been  contributed  by  the  special  partner  has 
been  actually  and  in  good  faith  contributed  and  applied  to  the 
same.     Starr  &  C.  Stat.,  Sec.  7,  p.  1565. 

And  if  any  false  statement  is  made  in  the  certificate  of 
partnership,  or  the  affidavit  of  the  general  partner,  all  the 
persons  interested  in  such  partnership  shall  be  liable  for  all  the 
engagements  thereof  as  general  partners.     lb.  8,  p.  1566. 

The  courts  allow  no  disregard  of  the  provisions  of  these 
statutes  that  may  prejudice  the  rights  of  creditors.  Durant 
v.  Abendroth,  69  K  Y.  148;  Van  Ingen  v.  Whitman,  62  N. 
T.  513;  Argall  v.  Smith,  3  Den.  435;  Ilaggarty  v.  Foster, 
103  Mass.  17;  Pierce  v.  Bryant,  5  Allen,  91;  Coffin's  Appeal, 
106  Pa.  St.  280. 

"Where  the  affidavit  of  the  general  partner  shows  a  contribu- 
tion of  money  by  the  special  partner,  the  contribution  of  any 
other  commodity  does  not  Satisfy  the  statute.  Havillard  v. 
Chase,  39  Barb.  284. 

Knowledge  on  the  part  of  appellee  that  api^ellant  claimed 
to  be  a  special  partner,  does  not  affect  him,  if  the  requirements 
of  the  statute  were  not  complied  with.  Andrews  v.  Schott, 
10  Pa.  St.  47,  55. 

Lacet,  J.  The  main  point  of  objection  raised  to  the  validity 
of  the  partnership  of  the  appellant  and  G.  W.  11.  Gilbert  is, 
that  it  appears  that  the  $2,750,  paid  in  by  appellant,  was  not 
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paid  in  cash,  but  was  actually  paid  in  liquidation  of  Gilbert's 
debts,  due  by  him  on  account  of  the  goods  then  in  his  stock 
which  was  by  him  then  put  into  the  new  firm,  and  that  heinfy; 
the  case,  the  affidavit  of  G.  \V.  II.  Gilbert,  attached  to  the  cer- 
tificate of  partnership  filed  in  the  County  Clerk's  office,  was 
false,  and  thereby  each  member  became  "  liable  for  all  the 
engagements  theieof  as  general  partners,"  as  provided  by  the 
statute. 

The  first  inquiry  will  be,  was  the  money,  $2,760,  paid  in  by 
appellant  in  cash,  or  was  it  goods  she  put  into  the  firm,  or 
was  it  inadequate  for  any  reason  ? 

It  is  claimed  under  th-^  authority  of  Me*^.  Nat.  Bank  v. 
Serrett,  97  N.  Y.  320,  that  a  payment  coupled  with  an  ante- 
cedent agreement  obliging  the  partnership  to  a  specified  use 
of  the  money,  is  not  a  payment  in  cash.  Other  cases  are  cited 
by  appellant.  In  the  case  of  Andrews  v.  Schott,  10  Pa. 
St.  47,  one  Harris  put  $10,000  into  the  firm  as  a  special  part- 
ner and  subsequently  another  partner  was  taken  into  the  firm 
and  a  new  certificate  of  special  partnership  issued,  showing 
that  Harris  had  contributed  $15,000  to  the  common  stock  of 
the  firm.  The  first  amount,  $10,000,  contributed  by  Harris* 
was  in  cash,  and  remained  there  untouched  by  Harris,  as  a 
part  of  the  capital,  at  the  time  the  partnership  was  renewed 
or  changed.  Harris  claimed  that  sum  ($10,0u0)  should  be  con- 
sidered good  payment  to  the  new  firm,  but  the  court  held  all 
the  assets  of  the  first  firm  are  pledged  to  the  debts  of  that 
firm,  and  the  entire  assets  may  not  be  sufficient  to  pay  its 
debts;  that,  inasmuch  as  the  first  payment  was  liable  to  pay 
the  debts  of  that  firm,  nothing  was  paid  to  the  second  firm. 

In  the  case  of  Pierce  v.  Bryant,  5  Allen,  91,  it  was  held, 
payment  in  promissory  notes  was  payment  in  cash.  The  court 
held  that  this  would  not  be  a  substantial  compliance  with  the 
provision  of  the  statute.  Inllavillard  v.  Chase,  39  Barb.  284, 
it  was  held  that  a  payment  in  goods  is  not  equivalent  to  pay- 
ment in  cash.  The  court  say  that  "  to  allow  it  would  be  to 
sanction  and  encourage  fraud."  The  same  was  held  in  Van 
Ingen  v.  Whitman,  62  N.  Y.  531.  In  the  case  of  the  Met. 
Kat.  Bank  v.  Serrett,  auj^ra^  where  the  remark  was  made  that 
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*'a  payment  coupled  with  an  antecedent  agreement  obliging 
the  partnership  to  a  specified  use  of  the  money  is  not  a  pay- 
ment in  cash,"  it  was  made  witli  reference  to  the  facts  in  that 
case  and  was  dictum^  the  point  not  being  necessarily  involveib 
in  the  question  decided.  The  facts  were  that  the  party  who 
became  the  special  partner  was  the  owner  of  the  stocks  of 
goods,  and  wanting  to  close  up  on  account  of  age  and  let  the 
business  go  into  other  hands,  entered  into  partnership  wi^th 
other  parties,  becoming  a  special  partner  by  paying  $40,000  in- 
to the  new  firm  and  then  immediately  selling  to  the  new  firm 
his  stock  of  goods  for  $40,000,  which  was  paid  over  to  him 
and  the  new  firm  had  the  goods  and  he  had  the  $40,000. 
Though  the  transaction  was  very  suspicious,  the  court  upheld 
it  on  the  facts  as  a  genuine  transaction,  liolding  there  was  not 
sufficient  proof  to  show  that  the  sale  of  the  goods  was  pre- 
arranged prior  to  the  money  biiiug  paid  into  the  new  firm  by 
the  special  partner. 

It  will  be  borne  in  mind  in  considering  those  decisions  tliat 
the  statutes  of  New  York,  Pennsylvania  and  Massachusetts 
allow  the  proposed  special  ]iartner  to  put  nothing  into  the 
firm  for  his  interest  except  ca^A.  Hence  any  circumvention  by 
which  a  party  desiring  to  become  a  special  partner  accom- 
plishes it  by  paying  in  his  interest,  ip  the  proposed  firm,  in 
anything  save  cash,  is  a  fraud  on  the  statute  and  contrary  to 
the  general  policy  of  the  law.  Such  a  transaction  could  not 
be  allowed  to  stand.  And  the  court,  even  in  the  latter  case, 
says:  "There  is  nothing  in  the  letter  or  policy  of  the  Limited 
Partnership  Act  to  prevent  the  change  from  a  general  part- 
nership into  a  limited  one.  The  practical  convenience  of  such 
a  proceeding  in  many  cases,  is  man  if  est."  What,  in  substance, 
was  done  in  the  case  at  bar?  G.  W.  H.  Gilbert  owned  a  stock 
of  goods  of  the  value  of  $10,450,  with  which  he  wants  to  con- 
tinue business,  or  with  $8,250  of  it.  If  he  had  as  much  as 
$2,750  of  cash  put  into  his  firm  he  could  pay  enough  of  the 
old  firm's  debts  which  the  goods  were  pledged  to  pay,  to  en- 
able him  to  pay  up  the  remaining  indebtedness  and  go  on  with 
the  business.  The  $2,750  would,  by  taking  in  a  special  part- 
ner, go  to  pay  up  old  debts,  and  the  special  partner  could  not 
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withdraw  this  capital.  The  remaining  goods,  after  deducting 
the  $8,250,  would  be  $2,200,  just  equal  to  the  remaining  debts. 
The  now  firm  could  pay  those  debts  out  of  the  goods,  and 
therefore  took  them  and  assumed  the  debts — a  far  more  praise- 
worthy and  honest  transactic»n  than  to  have  bought  the  goods 
of  Gilbert,  leaving  the  old  creditors  with  nothing  but  Gilbert's 
individual  responsibility  for  their  security.  Why  did  the  Court 
of  Appeals  of  Xew  York  intimate  that  an  undertaking  made  in 
advance  to  use  the  money  put  in  by  the  proposed  special  part- 
ner to  pay  for  goods  owned  by  such  proposed  partner  was 
equivalent  to  an  agreement  to  put  in  the  goods  without  such 
contract  ?  It  is  obvious — it  was  doing  indirectly  what  could 
not  be  done  directly.  It  was  a  fraud  on  the  law,  actual  and 
intended. 

We  can  not  think  that  an  agreement  in  advance  to  use  the 
cash  so  ])ut  in  to  buy  goods  in  the  general  market  or  of  any 
particular  firm  for  the  use  of  the  new  firm  in  its  business,  or 
even  to  pay  off  debts  and  incumbrances  on  the  stock  of  goods 
already  in  the  firm,  would  vitiate  the  transaction  on  the  ground 
that  actual  carfi  was  not  put  into  the  proposed  firm  by  the 
proposed  B]:)ecial  partner.  Suppose  a  chattel  mortgage  due  to 
a  third  party  had  been  executed  by  Gilbert  on  the  goods  in 
question  for  $2,750  and  the  agreement  had  been  that  the 
money  proposed  to  be  put  into  the  special  partnership  should 
be  used  to  pay  off  such  mortgage,  could  such  transaction  be  con- 
strued into  one  and  the  same  as  though  appellee  had  actually 
put  in  goods  directly  ?  It  seems  to  us  that  it  could  not.  The 
title  to  the  goods  was  never  in  appellant  until  she  became  pos- 
sessed of  her  interest  as  a  pai-tner  in  the  firm  assets,  the  entire 
amount  of  which  was  $8,250.  She  did  not  put  this  interest 
into  the  firm.  She  acquired  it  by  the  money  she  put  in, 
which  was  afterward  used  to  pay  off  incumbrances  on  the 
goods.  If  she  did  not  put  in  goods  she  paid  in  money,  al- 
though coupled  with  a  previous  or  simultaneous  agreement 
that  it  should  be  aj)plied  in  a  specified  direction.  Unless  such 
stipulation  rendered  the  transaction  void,  as  being  against  pub- 
lic policy  and  contrary  to  the  provisions  of  the  statute^  Gil- 
bert's affidavit  was  literally  and  substantially  true. 
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We  will  next  consider  what  effect  such  cotemporaneoua 
agreement  could  have  on  the  transaction.  Is  there  anything, 
in  the  statute  or  policy  of  the  law  to  prohibit  the  general  and 
special  partners,  in  their  articles  of  co-partnership,  from  pro- 
viding for  the  application  of  the  cash  to  be  paid  in  by  the 
special  partner  in  such  a  manner  as  to  forward  and  be  con- 
sistent with  the  best  interest  and  lawful  purposes  of  the  pro- 
posed firm,  as  well  as  the  rights  of  future  creditors?  By  the 
statute  of  New  York  and  the  other  States  mentioned,  nothing 
but  cash  was  allowed  to  be  put  into  the  proposed  firm  by  the 
special  partner;  goods  were  excluded;  yet  the  court  in  M^t. 
Nat.  Bank  v.  Serrett,  supra^  said:  "There  is  nothing  in  the 
letter  and  spirit  of  the  Limited  Partnership  Act  to  ])revent 
the  change  of  a  general  partnership  into  a  limited  one."  If 
that  be  so  as  to  that  State,  much  more  should  it  be  so  in  this 
State  where  the  statute  expressly  authorizes  the  putting  in  of 
goods  in  lieu  of  cash  by  the  special  partner.  Gilbert  in  this 
case  did  not  propose  to  become  a  special  partner,  but  to  remain 
generally  liable  for  the  new  as  well  as  the  old  debts,  and  there 
was  nothing  in  the  policy  of  the  law  to  prohibit  it.  It  would 
be  a  more  favorable  arrangement  for  the  future  creditors  of 
the  new  firm  as  well  as  the  creditors  of  the  old.  Gilbert  found 
himself  in  possession  of  a  large  stock  of  goods  incumbered 
by  a  considerable  debt  which  he  equitably  should  and  did 
recognize  and,  an  opportunity  oflfering,  entered  into  the  con- 
tract of  co-partnership  in  question. 

The  limited  partnership  then  formed  received  the  full  value 
in  goods  for  all  assumed  liability. 

The  future  creditors  commenced  dealing  with  the  limited 
partnership  on  most  favorable  terms,  as  it  had  only  about 
$2,200  debts,  and  to  offset  this  indebtedness  it  had  the  same 
amount  of  goods,  and  a  capital  over  of  $8,250.  We  can  see 
no  objection  to  such  a  plan  of  procedure  being  adopted  in  its 
incipiency  by  the  members  of  the  new  firm  to  be  carried  out 
when  the  firm  is  organized.  The  articles  of  agreement  pro- 
vided for  assuming  the  old  debts  by  the  limited  partnership. 
For  doing  this  it  received  goods  in  compensation.  This  part 
of  the  agreement  is  not  complained  of.    The  old  debts  of  Gil- 
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bert  by  the  agreement  became  the  debts  of  the  new  firm  and 
they  must  be  paid.  It  is  not  claimed  that  the  new  firm  conld 
not  have  lawfully  applied  the  money  put  in  by  the  special 
partner,  if  there  had  been  no  pre-existing  agreement  to  that 
effect,  to  the  payment  of  the  old  debts  so  assumed  by  the  firm. 
Even  with  the  agreement,  as  made,  the  partners  might  have 
changed  the  application  of  the  money  paid  in  by  appellee 
to  other  purposes  after  the  partnership  was  formed.  It  were 
better  for  future  creditors  to  have  the  old  debts  paid  at  once 
and  the  new  firm  free  from  debt.  No  harm  could  come  to 
the  general  public  from  the  course  pursued.  Debts  are  always 
dangerous  to  a  greater  or  less  degree,  to  any  business,  and  the 
future  creditors  would  be  benefited  in  having  them  paid. 

It  does  not  follow  in  every  case  where  the  money  of  the 
proposed  special  partner  is  paid  in  with  an  agreement  for  its 
application  by  the  terms  of  the  articles  of  partnership  that  the 
payment  will  be  deemed  illegal.  It  will  only  be  so  in  cases 
where  some  policy  of  the  statute  or  law  is  contravened,  or 
where  the  statute  is  attempted  to  be  evaded,  by  fraud  and 
circumlocution.  But  a  previous  agreement  to  appropriate 
the  money  to  be  paid  in,  not  violating  any  of  the  above 
principles,  will  not  be  regarded  in  such  a  light  as  to  vitiate 
the  payment  of  the  money  into  the  special  partnership  by 
the  special  partner  as  a  payment  of  cash  under  the  provis- 
ions of  the  statute,  nor  will  such  agreement  to  appropriate 
such  money  for  the  legitimate  purposes  of  the  firm,  have  the 
eflfect  to  render  the  affidavit  of  the  general  partner,  swearing 
to  cash  payment,  false,  within  the  meaning  of  the  statute,  with 
the  consequence  of  making  the  special  partner  generally  liable 
for  all  the  debts.  It  will  be  seen  by  the  terms  of  the  articles 
of  agreement  of  the  special  partnership,  that  the  application 
of  the  money  to  be  paid  in  was  not  a  condition  precedent  to 
its  actual  payment  into  the  treasury,  nor  did  it  render  the 
articles  of  partnership  void  in  case  the  money  was  not  applied 
according  to  such  agreement. 

The  money  was  actually  paid  in  for  the  purposes  of  the 
business  of  the  new  firm,  was  so  used,  and,  as  we  have  shown, 
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the  agreement  as  to  its  application  was  not  in  any  way  harmful 
or  against  the  spirit  or  letter  of  the  statute. 

In  the  general  formation  of  partnerships  it  is  of  common 
occurrence  in  the  articles  of  partnership  to  provide  for  the  pur- 
chase of  the  assets  of  the  firm,  create  debts  and  provide  for 
their  payment  after  such  partnership  is  formed,  and  limit  and 
control  them,  and  determine  out  of  what  fund  they  shall  be 
paid.  The  articles  of  partnership  in  the  case  at  bar  provide 
for  the  acquiring  the  assets  and  the  creation  of  the  debt  in 
consequence,  and  determine  in  what  manner  a  portion  of  such 
obligation  should  be  paid,  to  wit,  out  of  the  fund  contributed 
by  the  special  partner.  We  are  unable  to  determine  what 
principle  of  law  or  portion  of  the  statute  on  "Limited  Part- 
nership" is  violated  by  such  an  arrangement.  And  no  act  is 
done  that  would  be  detrimental  to  the  interest  of  the  public 
or  future  creditors.  The  ordinary  business  man  would  under- 
stand, as  the  statute  does  not  forbid,  that  associations  could  be 
formed  in  this  way. 

We  therefore  find  that  the  affidavit  attached  to  the  certifi- 
cate of  partnership,  in  which  it  is  stated  that  appellant  had 
actually  paid  in  cash  the  amount  of  $2,750  into  the  fund  of  the 
partnership,  was  true  in  letter  and  spirit. 

If  the  statute  is  to  be  upheld  it  must  have  a  fair  and  reason- 
able construction  by  the  courts,  otherwise  it  would  be  substan- 
tially nullified  by  a  course  of  narrow,  illiberal  and  technical 
rulings.  The  Limited  Partnership  Act  is  a  beneficial  law;  it 
encourages  trade,  and  enables  the  active  business  man  of  srrjall 
means  to  obtain  capital  with  which  to  engage  in  business,  from 
those  who  are  willing  to  risk  a  limited  sum,  but  unwilling  lo 
incur  general  liability. 

No  fraud  was  intended  by  either  appellant  or  Gilbert,  either 
to  evade  the  law  or  to  defraud  future  creditors  of  the  proposed 
firm. 

The  appellee  contracted  the  obligations  sued  on  with  full 
knowledge  of  the  fact  that  appellant  was  only  a  limited  part- 
ner, and  did  not  expect  at  the  time  to  hold  appellant  personally 
liable  for  his  debt.  It  would  be  doing  her  great  injustice  to 
hold  her  liable  as  a  general  partner.     The  point  is  made  by 
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appellee  that  the  proof  fails  to  show  that  the  $2,750  was 
actually  paid  in  by  appellant  prior  to  the  time  of  filing  the 
certificate  of  partnership,  and  the  making  the  affidavit  by  Gil- 
bert. We  have  examined  the  evidence,  and  deem  it  sufficient 
on  that  point. 

The  judgment  of  the  court  below  is  therefore  reversed  and 
the  cause  remanded. 

Heversed  and  remajidecL 


Robert  Johxson" 

V. 

First  National  Bank  of  Morrison. 

Neffofiahle  Paper — Note — Collateral  Agreement^Dependent  Covenants — 
Notice  to  Assignee — Failure  of  Consideration — Pleas — Demurrer. 

1.  In  an  action  upon  a  promiRsory  note,  a  plea  to  the  effect  that  the  note 
was  g^Iven  for  seed-oats,  in  connection  with  an  agreement  that  it  was  not  to  be 
paid  until  the  crop  matured  and  the  payee  had  sold  a  certain  quantity  of  the 
oats  raised,  at  a  stipulated  price;  that  the  plaintiff,  as  assignee,  had  notice 
of  such  agreement,  and  that  such  sale  has  not  been  made,  constitutes  a  good 
defense. 

2.  In  the  case  presented,  it  is  held:  That  the  promise,  by  the  payee,  to  sell 
the  oats  raised,  and  of  the  maker  to  pay  the  note,  are  dependent  covenants; 
that  the  payment  of  the  note  depends  upon  the  sale  according'to  agreetneat; 
and  that  certain  pleas  were  defective. 

[Opinion  filed  December  9,  1887.] 

In  error  to  the  Circuit  Court  of  Whiteside  County;  the 
Hon  J.  V.  Eustace,  Judge,  presiding. 

Messrs.  Man  a  ban  &  Ward,  and  J.  &  J.  DinsmooB|  for 
plaintiff  in  error. 

Mr.  J.  D.  Andrews,  for  defendant  in  error. 

A  set-off  or  counter-claim  is  not  an  equity  that  attaches  to 
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a  note  affecting  purchasers  with  notice.  Benj.  Chahners'  Dig. 
Art  134,  explanation  3;  2  Daniel's  Neg.  Inst.  401;  Favorite 
V.  Lord,  35  111.  142. 

Breach  of  an  executory  agreement  which  ^constituted  the 
consideration  of  a  note,  does  not  constitute  a  failure  of  con- 
sideration. Gage  V.  Lewis,  68  111.  604,  617;  Willetts  v.  Bur- 
gess, 34  111.  494;  Davis  v.  McCready,  17  N.  Y.  230;  Patten 
V.  Gleason,  106  Mass.  439;  Daniel's  Neg.  Inst.  Sec.  790;  Con- 
drey  V.  West,  11  111.  146,  151. 

An  executory  agreement  which  constitutes  only  a  part  of 
the  consideration  on  one  side  for  the  promise  of  the  other 
party,  and  a  breach  of  which  can  be  compensated  for  in 
damages,  is  an  independent  covenant,  and  its  breach  is  not  a 
part  failure  of  consideration.  2  Parsons  on  Contracts,  528-9 
n.  t;  Kelson  v.  Oren,  41  111.  18;  White  v.  Gillman,  43  111. 
502 ;  Gage  v.  Lewis,  68  111.  615 ;  Tompkins  v.  Elliott,  5  Wend. 
496. 

Contemporaneous  agreements  must  be  between  the  same 
parties  and  no  others,  or  else  they  are  independent  and  can 
have  no  effect  upon  each  other.  2  Parsons'  Notes  and  Bills 
pp.  536,  537;  Jackson  v.  McKeney,  3  Wend.  233;  Isham  v. 
Morgan,  23  Am.  K.  361. 

To  rob  one  of  character  of  'bona  fids  holder,  he  must  have 
notice  of  something  that  defeats  the  title  of  his  assignor  at 
the  time  of  the  assignment.  1  Daniel's  Neg.  Inst.  789 ;  Benj. 
Chalmers'  Dig.,  Art.  85,  88 ;  2  Parsons'  Bills  &  N.  500,  501. 

Fraud  or  illegality  does  not  avoid  a  negotiable  security  ex- 
cept when  a  statute  declares  it  void  or  says  no  action  can  be 
had  upon  the  same.  Shipley  v.  Carroll,  45  111.  285;  Clarke  v. 
Johnson,  54  111.  296;  Town  of  Eagle  v.  Kohn,  84  111.  292-6. 

Lacey,  J.  This  was  a  suit  based  on  a  promissory  note  in 
form  assigned  to  appellee,  given  by  appellants  to  one  C. 
P.  Fox,  in  the  sum  of  $500,  due  on  or  before  the  first  of 
January,  1886,  dated  March  11,  1885,  with  interest.  There 
were  no  pleas  except  the  special  pleas,  the  plea  of  the  general 
issue  having  been  withdrawn. 

The  appellee  demurred  to  each  and  all  of  the  special  pleas 
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and  the  demurrer  was  sustained  by  the  court  The  appellant 
abiding  his  pleas,  the  court  gave  judgments  on  the  note  against 
appellant. 

From  this  judgment  appeal  is  taken  and  the  action  of  the 
court  questioned  as  to  its  correctness.  We  are  of  the  opinion 
that  the  second  special  plea  was  good.  It  was  a  plea  to  the 
declaration  except  $25,  showing  a  partial  failure  of  considerar 
tion  to  the  amount  of  $476. 

By  the  plea  it  is  averred  that  the  consideration  of  the  note 
.  was  the  purchase,  by  appellant,  of  and  from  a  pretended  associ- 
ation calling  itself  the  Ohio,  Indiana  and  Michigan  Bohemian 
Oat  Association,  for  the  introduction  and  sale  of  Bohemian 
oats,  of  fifty  bushels  of  such  oats,  through  C^  P.  Fox,  payee 
of  said  note,  who  at  the  time  of  purchase  was  the  agent  of 
said  pretended  association,  and  sold  said  oats  to  the  defendant 
as  such  agent;  that  at  the  time  it  was  understood  and  agreed 
then  and  there,  by  and  between  the  said  pretended  association 
and  the  appellant,  that  the  said  oats  were  purchased  by  defend- 
ant for  seed;  and  as  part  of  the  consideration  for  the  giving  of 
the  said  note  by  appellant,  the  said  association,  through  its 
agent,  agreed  with  appellant  in  writing  at  the  time  of  making 
the  said  note,  and  as  a  part  of  the  same  transaction,  to  sell  for 
appellant  out  of  the  crop  to  be  raised  by  him  in  1885,  from 
such  seed,  100  bushels  of  said  oats  at  $10  per  bushel,  before 
December  1,  1885,  and  appellant  should  not  be  called  upon  to 
pay  any  part  of  said  note  until  and  unless  such  sale  for  defend- 
ant of  100  bushels  of  oats,  at  $10  per  bushel,  should  have 
been  first  made  by  said  association,  and  although  appellant, 
in  1885,  raised  from  the  said  oats  over  100  bushels  of  like  oats, 
and  has  at  all  times  since  the  harvest  of  1885  had  said  100 
bushels  of  said  crop  ready  for  sale  by  said  association,  and  at 
divers  times  since  the  said  harvest  and  prior  to  December  1, 
1885,  has  requested  said  association  to  sell  said  100  bushels 
of  said  oats  for  appellant,  yet  the  association  have  wholly 
failed  to  sell  for  defendant  any  part  of  the  said  100  bushels  of 
oats;  and  appellant  avers  that  said  fifty  bushels  of  said  oats  were 
at  no  tnne  worth  to  exceed  the  sum  of  $25.  And  the  appellant 
avers  that  the  said  appellee  received  the  said  note  with  full 
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notice  and  knowledge  of  said  undertaking  of  said  association 
to  sell  said  100  bushels  of  the  said  oats  for  appellant,  and  that 
said  note  was  not  to  be  paid  bj  appellant  until  and  unless 
such  sale  was  first  made  by  said  association  for  appellant,  clos- 
ing with  a  verification. 

It  will  be  noticed  that  this  note,  which  is  only  a  note  in 
form,  and  the  written  agreement,  constituted  one  contract  as 
between  the  appellant  and  Fox,  and  as  between  the  former  and 
any  assignee  with  notice  of  the  agreement.  It  is  not  in  reality 
a  note  when  the  writings  are  taken  together  and  read  as  one 
contract. 

It  amounted  to  an  agreement  that  the  appellant  should  take 
the  fifty  bushels  of  oats  at  $500  and  sow  the  same,  and  when 
the  new  crop  was  secured  100  bushels  of  them  should  be 
sold  by  the  pretended  association  for  $1,000.  The  sale  was 
in  substance  guaranteed.  Nothing  was  to  be  paid  until  all 
this  was  accomplished.  .  It  was  a  very  roseate  agreement  on 
the  part  of  the  appellant. 

Without  any  risk,  except  the  possible  failure  of  the  crop,  the 
appellant  had  an  almost  certain  prospect  to  get  enough  out  of 
the  transaction  to  pay  him  for  the  original  seed,  $500  in  cash 
besides,  and  his  entire  crop  of  oats,  save  the  100  bushels  sold. 
He  little  suspected  the  intended  fraud  on  the  part  of  the 
oily-tongned  agent  bearing  the. significant  name  of  Fox. 

He  could  not  see  that  Fox  intended  to  transfer  his  note  to 
an  innocent  holder  and  then  refuse  to  fulfill  his  part  of  the 
agreement,  which  it  may  be  reasonable  to  suppose  would  be 
hard  to  enforce  either  against  the  "  Ohio^  Indiana  and  Michi- 
gan Bohemian  Oat  Asaociation^^^  or  against  the  agent  Fox. 

The  very  favorableness  of  the  contract  should  have  been 
suflBcient  to  put  appellant  on  his  guard,  but  it  seems,  like  many 
others,  he  failed  to  see  through  the  fraudulent  plans  of  Fox. 

In  regard  to  the  plea,  if  the  substance  of  it  is  regarded,  it 
"would  appear  that,  as  appellee  had  notice  of  the  agreement 
and  that  the  note  was  not  to  be  paid  unless  the  100  bushels 
of  oats  were  first  sold,  it  stood  in  the  shoes  of  Fox,  and  the 
plea  would  operate  against  it  the  same  as  it  would  have  done 
against  Fox  if  he  had  brought  the  suit.     If  appellee  knew  of 
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the  agreement  to  sell  the  100  bushels  of  oats  before  the 
note  could  be  due,  it  must  have  known  that  it  simply  held 
an  assigned  contract,  the  payment  of  the  note  depending  on  a 
certain  other  condition  which,  if  not  fulfilled  by  Fox  or  the  Oats 
Company,  it  must  fuliill  itself  in  order  to  enable  it  to  collect 
the  note.  It  was  a  condition  precedent,  made  so  by  the  agree- 
ment that  if  the  100  bushels  of  oats  were  not  sold  for  $1,000? 
then  the  note  as  a  part  of  the  agreement  was  to  be  null. 

In  other  words,  the  entire  consideration  failed.  This  is  not 
like  the  cases  cited  by  the  appellee  where  the  consideration  of 
a  note  simply  rests  on  the  covenants  and  agreement  of  a  third 
party  to  do  or  perform  some  act,  where  the  agreement  does 
not  make  the  consideration  of  the  note  invalid  in  case  it  is  not 
performed. 

Tlie  covenant  of  Fox  or  the  Bohemian  Oat  Company,  which 
for  all  the  purposes  of  this  case  are  one  and  the  same,  with 
appellant,  promising  to  sell  the  100  bushels  of  the  oats,  and 
the  payment  of  the  note,  were  dependent  covenants.  That  is, 
the  payment  of  the  note  depended  on  the  sale  according  to 
agreement.  If  the  sale  never  took  place  the  consideration  of 
the  note  failed. 

In  2  Parsons,  529:  n.  r,  cited  by  appellee's  counsel,  it  is 
laid  down  as  a  rule  of  law,  that  "when  a  covenant  goes  only 
to  a  part  of  the  consideration  on  both  sides,  and  a  breach  of 
the  covenant  may  be  compensated  in  damages,  it  is  an  inde- 
pendent covenant" 

Now,  by  virtue  of  this  agreement,  the  failure  to  sell  the 
100  bushels  of  oats,  as  the  agreement  required,  could  not 
be  compensated  in  damages;  the  agreement  to  pay  the  note 
itself  was  to  fail.  The  plea,  however,  admits  that  the  note 
was  good  as  to  $25,  the  value  of  the  oats  furnished  for  appel- 
lant by  Fox.  This  was  voluntary  and  the  appellant  would  be 
bound  by  it  though  it  were  unnecessary  to  make  the  admis- 
sion. It  is  not  necessary  that  the  appellee  should  have  known 
that  there  was  a  breach  of  contract  to  sell  the  oats;  he  knew 
that  the  payment  of  his  note  depended  npon  the  fulfillment 
of  the  contract,  and  that  was  sufficient  and  was  all  he  need 
know.    Fox  was  simply  the  agent   of  the   Oats  Company, 
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and,  as  such,  the  note  was  taken  in  his  name  and  neither  he, 
nor  his  assignee  with  notice,  cai)i  have  a  better  right  than  the 
principal. 

The  third  special  plea  fails  to  aver  notice  to  the  appellee 
of  the  existence  of  the  outside  agreement.  All  the  other 
pleas  are  also  bad  as  pleas  of  fraud  and  circumventioji.  The 
fraud  and  circumvention  charged  in  them  simply  goes  to  the 
consideration  and  not  to  tlie  execution  of  the  notes. 

The  averments  in  the  pleas  simply  show  that  the  appellant 
knowingly  executed  the  note,  but  that  he  did  so  because  he 
believed  in  the  promises  and  inducements  held  out  to  him  by 
Fox,  of  great  gain  to  accrue  to  him  by  entering  into  the  bar- 
gain and  the  raising  of  the  oats,  and  may  be  in  one  plea  he  did 
not  fully  understand  the  legal  effect  of  the  note  and  agreement 
signed  separately  as  they  were.  An  innocent  purchaser  of  a 
promissory  note  is  not  to  be  affected  in  his  riglits  by  any  such 
consideration  as  this.  In  order  to  be  good  such  plea  should 
show  that  by  some  trick  or  device  the  signature  of  the  note 
was  procured  when  in  fact  the  maker  supposed  he  was  signing 
something  else,  not  a  note.  The  judgment  is  therefore  re- 
versed and  the  cause  remanded. 

JReversed  and  remanded. 


The  Northwestern  Benevolent  and  Mutual  Aid 

Association  of  Illinois 

V. 

Barbara  Wanner, 

lAfe  Tntturanee — MufuaJ  Benefit  Association — Cerfijicafe,  not  Affected  hy 
Subsequent  By-Law — Suicide — Action  of  Covenant — Sufficiency  of  Declara- 
tion. 
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1.  The  contract  of  insurance  between  a  mutual  benefit  association  and 
one  of  its  members  will  be  as  fully  protected  as  if  made  with  a  stranger. 
The  association  can  not,  without  the  assent  of  such  member,  impose  any  new 
condition  affecting  the  contract  to  his  injury.  It  can  not,  by  subsequent  by- 
Jaw,  forfeit  any  of  his  rights  under  the  contract. 
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2.  m  the  case  presented,  it  is  held:  That  the  certificate  in  question  was 
not  affected  by  a  subsequent  by-law  exempting  the  defendant  from  liability 
in  cases  of  suicide;  that  an  action  in  covenant  will  lie  on  the  policy;  and 
that  the  declaration  is  sufficient. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
S.  S.  Pagk,  Judge,  presiding. 

The  appellant  was  duly  organized  under  an  act  of  the  Leg- 
islature of  the  State  of  Illinois,  entitled  "An  Act  for  the  Or- 
ganization and  Management  of  Corporations,  etc.,  for  Indem- 
nity to  Members  thereof."  Approved  June  18,  1883.  The 
organization  of  the  appellant  took  place  April  29,  1884. 
This  action  brought  by  the  appellee  was  in  covenant^  and  was 
based  on  a  second  grade  certificate,  set  out  in  the  declaration, 
in  substance,  as  follows:  "This  certificate,  issued  by  appel- 
lant, witnesseth,  that  Joseph  Wanner  is  entitled  to  all  the 
rights  and  privileges  of  and  in  the  Northwestern  Benevolent 
and  Mutual  Aid  Association  of  Illinois,  and  to  participate  in 
the  beneficiary  or  relief  fund  of  the  association  to  the  amount 
of  $2,500,  which  sum,  or  such  part  thereof  as  may  be  collected 
as  specified  in  the  constitution  and  by-laws  of  the  association, 
shall,  within  sixty  days  after  proofs  of  death,  be  paid  to  his 
wife,  Barbara  Wanner."  The  certificate  is  issued  upon  the 
condition  that  the  said  Joseph  Wanner  shall  comply  w^ith  the 
constitution  and  by-laws  of  the  association,  and  that  the  state- 
ments in  the  application  for  this  certificate  are  true.  On  the 
back  of  the  certificate  was  indorecd  the  constitution  and  by- 
laws of  the  association.  The  declaration  averred,  in  legal 
phraseology,  in  substance,  as  follows:  That  Joseph  Wanner, 
named  in  the  certificate,  was  the  husband  of  appellee,  named 
therein;  that  said  Joseph  Wanner  died  at  Peoria,  about  the 
23d  day  of  March,  1886,  of  which  death  the  appellant  then 
and  there  had  notice.  And  appellee  averred  that,  in  accord- 
ance with  by-law  No.  3,  on  the  reverse  side  of  crtificate,  deed 
or  policy,  the  membership  in  said  association  was  divided  into 
four  grades,  as  follows:  membership,  between  the  ages  of  six- 
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teen  and  thirty,  grade  one;  between  the  ages  of  thirty  and 
forty,  grade  two;  between  forty  and  fifty,  grade  three;  be- 
tween fifty  and  sixty,  gmde  four;  and  that  members  were 
entitled  to  certificates  of  membership  in  the  following  order; 
grade  one,  certificates  of  $3,000;  grade  two,  certificates  of 
$2,500;  grade  three,  certificates  of  $2,000;  and. grade  four, 
certificates  of  $1,500.  And  the  amount  of  any  of  the  above 
certificates  shall  be  paid  in  full,  according  to  tlie  terms  of  said 
certificate,  and  provided  the  relief  fund  shall  be  sufficient  to 
make  such  payment.  If  the  said  relief  fund  is  not  sufficient 
to  make  payment  in  full,"  an  amount  shall  be  paid  on  the  cer- 
tificate equal  to  the  amount  collected  on  the  assessment  made 
on  such  certificate,  less  the  cost  of  collection  and  disbursement, 
as  specified  in  section  7  in  the  by-laws  of  appellant  associa- 
tion. 

And  the  appellee  averred  that  the  assessment  provided  for 
by  the  by-laws  of  said  association  for  said  grade  to  class  "  A  " 
to  which,  by  the  terms  of  the  said  certificate,  the  said  Joseph 
Wanner  belonged,  to  be  collected  by  appellant,  to  pay  said 
loss  on  said  certificate  to  the  appellee,  would  amount  to  more 
than  the  said  full  sum  of  $2,500,  in  addition  to  all  the  costs 
and  charges  for  collection,  disbursements,  or  otherwise,  nnder 
the  rules  of  the  said  association.  The  declaration  avers,  that 
though  it  was  the  duty  of  appellant  to  collect  said  sum  and 
pay  it  to  appellee,  or  pay  over  any  money  in  the  treasury,  etc., 
yet,  although  the  said  Joseph  Wanner  in  his  lifetime,  and 
appellee,  his  wife,  and  others  named  in  the  certificate,  have 
kept  and  performed  all  things  in  the  said  certificate  contained 
to  be  performed,  the  appellant,  though  often  requested,  has 
not  paid  the  appellee  the  said  $2,500,  or  any  part  thereof, 
but  refuses  so  to  do,  etc.,  closing  with  demanding  $5,000 
damages. 

The  appellant  filed  its  plea  to  the  declaration,  in  which  it 
set  up  that  the  certificate  was  issued  to  Joseph  Wanner,  on  the 
condition  that  he  should  comply  with  the  constitution  and  by- 
laws of  the  association;  and  the  appellant  further  averred  that 
at  the  time  of  issuing^  the  certificate  it  had  full  power  to  ordain 
and  establish  by-lawji  for  its   government,  and  to  alter  and 
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amond  the  same  at  its  pleasure,  and  it  further  averred  in  said 
plea  that  on  January  2,  1885,  it  duly  adopted  and  passed  a  by- 
law in  which  it  was  provided  as  follows :  "  Sec.  17.  Death 
executed  by  the  hand,  act  or  procurement  of  the  member, 
whether  voluntary  or  involuntary,  sane  or  insane  at  the  time, 
is  a  risk  not -assumed  by  the  association,"  of  the  adoption  of 
which  said  by-law  the  said  Joseph  Wanner  had  notice  and 
acquiesced  therein  from  thence  to  the  time  of  his  death. 
The  plea  then  recites  the  by-law  in  force  at  the  time  the  cer- 
tificate was  given  in  regard  to  the  collection  of  the  assessments, 
and  it  has  no  other  means  except  as  collected  by  assessments ; 
and  avers  that  six  members  of  appellant  committed  suicide,  and 
Wanner  was  benefited  by  not  having  to  pay  their  certificates. 
And  appellant  then  averred  that  the  said  Joseph  Wanner  did 
on  the  25th  of  March,  1886,  etc.,  commit  suicide,  and  that  his 
death  occurred  by  his  own  hand,  act  and  procurement,  by 
means  whereof  the  certificate  sued  on  was  null  and  void,  and 
appellant  not  liable  to  pay  the  same  or  any  part  thereof. 
And  another  plea  that,  by  immoral  practices,  Joseph  Wanner 
did  impair  his  health,  to  wit :  commit  suicide,  etc. 

The  appellee  demurred  to  the  said  two  pleas,  and  the  court 
sustained  the  demurrer  thereto  to  each  of  said  pleas,  and  the 
appellant  abiding  its  pleas,  the  court  gave  judgment  against 
appellant  for  $2,450  and  costs,  from  which  judgment  this 
appeal  is  taken,  and  the  sustaining  of  the  demurrer  to  said  pleas 
and  rendering  of  the  said  judgment  is  assigned  for  error,  as 
well  as  not  carrying  the  demurrer  back  to  the  declaration  and 
sustaining  it  to  the  ^ec^laratiou. 


^ 

Mr.  Lavteence  Harmon,  J^t  appellant. 
Mr.  M.  N".  GiSH,  for  appellee.. 

L 

Laoey,  J.  We  are  of  the  opinioi^  that  the  pleas  are  not 
good  and  that  the  court  below  did  i^ot  err  in  sustaining  a 
demurrer  to  them.  It  appears  at  the  v time  Joseph  Wanner 
took  the  certificate  of  insurance,  there  \k^  ^o  sucii  by-laws  as 
was  afterward  passed  and   numbered  i-7,  and  it  is,   there- 
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fore,  no  bar  to  the  recovery  of  appellee  if  the  insured  should 
die  by  his  own  hand,  act  or  procurement,  sane  or  insane.  But 
it  is  contended  by  counsel  for  appellant  that  Joseph  Wanner 
was  a  member  of  the  society  as  well  as  a  contjactor  for  insur- 
ance or  benefit,  and  that  by  his  certificate  he  took  it  on  the 
condition  that  he  should  comply  with  the  constitution  and  by- 
laws of  the  association,  and  the  appellant  having  the  power  to 
make  by-laws,  might  make  and  change  them  so  as  to  make  the 
contract  of  insurance  contain  important  conditions  and  limita- 
tions touching  appellant's  liability  it  did  not  contain  before. 
We  can  not  agree  with  this  view  of  the  law;  undoubtedly  the 
appellant  might  change  its  bj^-laws  and  even  pass  No.  17 
but  it  could  not  do  so  in  a  manner  to  give  the  subsequent 
by-law  a  retroactive  effect  as  to  contracts  and  obligations  entered 
in  before  that  time,  unless  it  could  be  clearly  seen  that  such 
power  was  reserved.  Nothing  of  the  kind  appears  in  the 
certificate  in  question.  Joseph  Wanner,  according  to  the  cer- 
tificate, must  comply  with  the  by-laws,  but  what  by-laws? 
Evidently  the  by-laws  then  in  existence,  but  none  to  be  passed 
affecting  the  vital  principles  of  his  contract 

It  might  well  be  that  he  would  be  bound  by  any  bylaw 
subsequently  passed  that  only  referred  to  mere  regulations  not 
changing  his  contract  in  substance.  It  is  the  general  policy  of 
all  our  constitutions  and  laws,  that  no  law  shall  be  passed 
invalidating  a  contract  existing  at  the  time  of  its  passage. 

All  implications  are  also  indulged  in  against  any  subsequently 
passed  law  without  express  provision  being  even  intended  to 
refer  to  existing  contracts.  By-law  No.  17  provides  that,  "death 
occurring  by  the  hand,  act  or  procurement  of  the  member, 
whether  voluntary  or  involuntary,  sane  or  insane  at  the  time,  is 
not  assumed  by  this  association;"  but  this  by-law  does  not,  except 
by  mere  implication,  refer  to  the  holders  of  certificates  already 
issued*  We  ought  not  to  construe  this  language  so  as  to  refer 
back  and  affect  certificates  then  existing,  but  rather  so  as  to 
affect  those  issued  thereafter.  The  words  "not  assumed  by 
this  association "  should  be  construed  to  read  "  will  not  be 
hereafter."  Thus  consti'ued  the  by-law  would  not  cover  the 
case  of  the  certificate  here  involved.     The  fact  that  James 
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Wanner  had  notice  of  its  passago  could  not  enlarge  its  mean- 
ing. 

We  can  not  distinguish  the  apyxjllant  from  any  other  mutual 
insurance  company.  In  all  mutual  insurance  the  shareholder 
]>articipates  in  the  benefits  and  profits,  and  is  a  recognized 
member  of  the  company.  Joseph  Wanner  had  no  more  favor- 
able position  than  this  in  the  appellant  company.  The  con- 
tract of  insurance  between  a  member  of  a  mutual  insurance 
company  and  the  company  has  always  been  held  to  be  as  bind- 
ing as  though  made  with  a  stranger,  with  no  more  right  to 
change  it  on  the  part  of  the  insurer  without  the  consent  of 
the  insured.  In  such  contract  the  assured  is  acting  for  him- 
self and  in  no  part  as  the  representative  of  the  comjmny.  In 
Insurance  Co.  v.  Connor,  17  Pa.  St.  (5  Harris)  136,  it  is  said: 
"A  corporator  in  a  mutual  insurance  company,  like  a  stranger, 
may  enter  in  a  contract  of  insurance  with  it  and  his  rights 
under  the  contract  will  be  as  fully  protected  as  those  of  a 
stranger.  The  remedies  existing  at  the  time  of  the  contract 
for  enforcing  it  against  him,  are  all  that  can  be  resorted  to. 
The  company  has  no  right  without  his  assent  to  impose  any  new 
conditions,,  affecting  the  contract  to  his  injury,  or  by  a  by-law 
])as6ed  after  the  making  of  the  contract  forfeit  his  rights  under 
it."  "  The  rights  of  a  party  insured  stands  entirely  free  from 
such  control."  See  also  Middlesex  Turnpike  Co.  v.  Swan,  10 
Mass.  384;  Protection  L.  Ins.  Co.  v.  Foote,  79  111.  361. 

As  to  the  other  averment  we  need  only  remark  that  the 
fact  that  Josej)h  Wanner  stayed  in  the  company  and  was  not 
called  on  for  any  assessments  for  the  representatives  of  those 
who  died  by  their  own  hand,  would  not  invalidate  his  contract 
or  change  it.  Those  who  died  might  have  been  holders  of 
certiiicites  issued  subsequently  to  the  passage  of  by-law  No. 
17;  nor  could  it  make  any  difference  in  any  event 

As  to  the  other  plea,  we  need  only  remark  that  the  impair- 
ment of  Joseph  Wanner's  health  by  act  of  suicide  is  not  one 
of  the  immoral  practices  within  the  meaning  of  the  certificate 
covenanted  against  by  the  assured. 

Another  point  is  made  that  the  demurrer  should  have  been 
carried  back  and  sustained  to  the  declaration.     We  do  not 
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think  this  point  is  well  taken.  It  was  the  duty  of  the  appel- 
lant to  proceed  to  collect  these  assessments  upon  receipt  of  the 
notice  of  the  death  of  the  holder  of  the  certificate  and  pay 
the  amount  collected  over  within  sixty  days  to  appellee. 

This  the  declaration  avers  it  utterly  refused  to  do,  or  to 
even  try  to  collect  any  of  the  money,  or  to  ascertain,  by  giving 
notice,  how  much  could  be  collected.  It  appears  that  appel- 
lant denies  all  liability.  Its  covenants  were  broken  in  every 
particular. 

But,  it  is  said,  suit  in  covenant  could  not  be  maintained  for 
the  reason  that  it  can  not  be  known  whether  $2,500  could  be 
collected  out  of  its  members  besides  the  costs  attending  the 
collection  and  paying  over  the  money  to  appellee.  But  the 
declaration  shows  that  the  assessment  provided  for  by  the 
by-laws  and  rules  of  the  said  association  would  more  than 
make  up  the  above  amounts.  We  think  that  the  presump- 
tion is,  that  enough  would  have  baen  paid  to  satisfy  in  full 
the  appellee's  claim  as  against  appellant,  who  utterly  refused 
to  make  any  effort.  Again,  every  day's  delay  might  endanger 
and  lessen  the  amount  that  could  bo  collected,  if  prompt  action 
were  had.  We  think  the  declaration  is  sufficient  and  that  an 
action  in  covenant  will  lie.  It  might  remain  to  the  defendant 
to  plead  and  show  that  the  amount  that  could  be  collected 
under  the  certificate  and  by-laws  would  not  amount  to  the 
sura  of  $2,450.  This  they  utterly  refused  to  do,  but  stood  by 
the  pleas  in  question.  There  are  some  decisions  to  the  con- 
trary, but  we  can  not  hold  otherwise  than  that  covenant  will 
lie  on  this  certificate  under  the  facts  as  averred.  For  an 
interesting  opinion  see  one  delivered  by  the  late  United  States 
District  Judge,  S.  H.  Great,  in  Lueder's  Exrs.  v.  Hartford 
Life  and  Annuity  Co.,  12  Fed.  Hep.  71. 

The  case  of  Covenant  Mut.  B.  Ass'n  of  Illinois  v.  Sears, 
114  HI.  108,  is  not  in  confiict  It  was  there  simply  held  that 
a  court  of  equity  had  jurisdiction,  not  that  a  court  of  law 
would  not  have.  The  judgment  of  the  Circuit  Court  is  there- 
fore aflii'med. 

Judgment  affirmed. 
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Moline  Plow  Company 

V. 

Lewis  Anderson. 

Personal  Injuries — Action  hy  Employe  for  Damages — Conflict  of  Eci" 
dence — Instructions — Defective  Declaration — Arrest  qf  Judgment. 

1.  The  court  may  properly  refuse  to  give  an  instruction  whicb  states  an 
abstract  proposition  of  law. 

2.  Where  the  declaration  states  a  cause  of  action,  though  ambiguously 
and  improperly,  a  general  verdict  will  cure  the  defect  therein. 

3.  In  an  action  by  an  employe  against  his  employer  to  recover  damages 
for  a  personal  injury,  it  is  held:  That  the  questions  of  fact  involved  must 
be  considered  as  settled  in  favor  of  the  plaintiff  by  the  verdict  of  the  jury, 
the  evidence  U'ing  conflicting;  that  there  was  no  error  in  giving  and  refus- 
ing instructions;  and  that  there  was  no  manifest  error  in  overruling  the 
motion  in  arrest  of  judgment. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Rock  Island  County ; 
the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Iea  O.  Wilkinson  and  Ecgene  Lewis,  for  appellant. 

Messrs.  William  Jackson  and  M.  M.  Stckgeon,  for  appel- 
lee. 

Baker,  J.  Tliis  case  was  before  us  on  a  former  appeal. 
See  Moline  Plow  Co.  v.  Anderson,  19  III.  App.  417.  A  suffi- 
cient statement  of  the  facts  will  be  found  in  the  opinion  there 
reported.  The  last  trial  seems  to  have  been  in  substantial  con- 
formity with  the  views  of  this  court,  as  expressed  in  the 
opinion  indicated.  The  judgment  now  at  bar  is  for  $1,600 
damages. 

Upon  the  trial  the  evidence  was  quite  conflicting,  and  we 
must  regard  the  controverted  questions  of  fact  as  settled  by 
the  verdict  of  the  jury  in  favor  of  appellee. 

The  contention  of  appellee  was  and   is,  that  he  was  in  the 
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employment  of  appellant  as  a  grinder  of  plows,  and  that,  as 
such,  it  was  a  part  of  liis  duty  to  his  employer  to  assist  his  fel- 
low servants  in  moving  new  grindstones,  when  needed,  from  the 
outside  to  the  inside  of  the  grinding  shop;  that  his  compensa- 
tion for  such  labor  was  included  in  the  price  paid  for  the  piece- 
work done  by  him,  and  that  Olof  Erickson,  foreman  of  the  grind- 
ing shop,  had  control  and  direction  of  the  grinders,  both  in  the 
shop  and  in  the  work  of  moving  the  grindstones.  The  decided 
weight  of  the  evidence  tends  to  establish  this  view  of  the  case, 
and  that  the  labor  of  bringing  in  new  grindstones,  to  replace 
such  as  became  worn  out  and  unfit  for  use,  was  a  part  of 
the  work  of  a  grinder,  and  included  in  his  employment  We 
think,  therefore,  that  the  objections  urged  against  the  2d,  3d 
and  5th  instructions,  given  at  the  instance  of  the  appellee,  are 
untenable,  and  that  those  instructions  were  necessary  and 
proper,  as  they  merely  stated  the  law  that  was  applicable 
to  the  case  in  the  event  the  jury  found  the  facts  to  be  as 
claimed  by  appellee. 

The  18th  instruction  oflFered  by  appellant  was  refused  by  the 
court,  and  there  was  no  error  in  so  doing.  If  appellee,  while 
engaged  in  rolling  the  gi'indstone,  was  the  servant  of  the  com- 
pany, and  if  Erickson  had  'authority  from  the  company  to 
direct  and  control  such  operation,  then  it  is  wholly  immaterial 
that  the  corporation  did  not  give  special  authority  to  their 
foreman  to  order  the  employes  to  use  the  particular  stick  in 
question. 

The  19th  instruction  stated  an  abstract  principle  of  law,  and 
its  tendency  would  have  been  to  draw  the  attention  of  the  jury 
from  the  real  questions  at  issue,  and  it  was  properly  refused. 

The  sixteen  instructions  that  were  asked  by  appellant  and 
given  by  the  trial  court,  presented  the  law  of  the  case  to  the 
jury  as  favorably  and  fully  for  appellant  as  could  reasonably 
have  been  desired. 

Exception  is  also  taken  to  the  action  of  the  court  in  over- 
ruling the  motion  in  arrest  of  judgment.  The  grounds  urged 
for  the  motion  are,  that  the  declaration  does  not  allege  that 
Erickson,  the  foreman,  had  authority  to  command  appellee  to 
help  take  in  the  grindstone,  and  that  the  declaration  does  not 
aver  that  it  is  the  duty  of  appellee  to  help  take  in  the  grind- 
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stone  when  ordered  by  Erickson.  Tlie  declaration  is  not  as 
specific  in  these  respects  as  it  sliould  have  been.  It  does,  how- 
ever, allege,  among  other  things,  that  the  plaintiff  was  an  em- 
ploye of  the  defendant,  that  Erickson  was  foreman  in  the 
department  in  which  plaintiff  was  employed,  and  had  authority 
from  the  defendant  to  command  the  plaintiff  and  his  fellow- 
servants  in  said  department,  and  that  plaintiff,  along  with  other 
employes,  was  required  by  said  Erickson  to  roll  one  of  said 
grindstones,  etc.,  etc.  The  duty  of  the  defendant  to  provide 
a  suitable  stick  or  piece  of  timber  for  the  work,  and  its  breach 
of  duty  in  that  respect,  are  also  fully  stated  in  the  declaration. 

We  do  not  regard  this  as  a  case  where  the  declaration  fails 
to  show  that  the  plaintiff  has  any  cause  of  action  whatever, 
but  merely  as  a  case  in  which  the  cause  of  action  is  defectively 
and  inaccurately  stated.  The  rule  is,  that  if  a  cause  of  action 
be  stated,  though  ambiguously  and  imperfectly,  a  general  ver- 
dict will  cure  the  defect.  Where  the  statements  in  a  pleading 
are  insufficient  in  themselves,  and  yet  are  of  such  a  character 
as  to  force  upon  the  mind  of  the  court  the  conclusion  that  all 
must  have  been  proved  upon  the  trial  which  should  have  been 
stated  in  the  pleading,  then  the  defective  pleading  is  aided  by 
intendment  after  verdict,  and  the  court  may  render  judgment. 
1  Chit.  PI.  712;  Wann  v.  Harris,  2  Gil.  307;  Smith  v.  Curry, 
16  111.  147;  Commercial  Insurance  Co.  v.  Treasury  Bank,  61 
III.  482;  Heiman  v.  Schroeder,  74  111.  158. 

In  our  opinion  there  was  no  manifest  error  in  overruling 
the  motion  in  arrest  of  judgment. 

We  may  remark,  in  passing,  that  it  appears,  both  from  the 
evidence  and  from  the  instructions  of  the  court,  and  more 
especially  from  several  that  were  given  at  the  instance  of 
appellant,  that  the  case  was  tried  by  both  parties  and  submitted 
to  the  jury  upon  the  theory  and  understanding  that  the  declara- 
tion contained  the  specific  averments,  the  want  of  which  was 
afterward  made  the  basis  of  the  motion  in  arrest.  So  it  would 
seem,  that,  as  matter  of  fact^  no  possible  hardship  was  occa- 
sioned or  actual  injustice  done,  by  overruling  the  motion. 

Finding  no  error  in  the  record  which  should  reverse,  the 
judgment  is  affirmed. 

Affi/rmed, 
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Gifford  V.  Wilkins. 


George  E.  Gifford 

V. 

Charles  Wilkins,  Administrator. 

Action  on  Note  by  Administrator— Plea  qf  Set-off— Evidence — Com- 
petency  of  Wife  as  Witness — Statute  of  Limitations — Instructions, 

In  an  action  by  an  administrator  on  a  note,  it  ia  held:  That  the  wife  of 
the  defendant  is  incompetent  to  prove  a  contract  between  him  and  the 
deceased  for  the  boarding  of  the  latter's  parents,  although  she  did  the  work 
and  kept  the  defendant's  accounts;  that  the  evidencj  does  not  sustain  the 
contract  alleged  in  the  plea  of  set-off;  and  that  an  instruction  touching  the 
Statute  of  Limitations,  if  erroneous,  could  not  have  injured  the  defendant. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Kendall  Connty;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

Mr.  Benj.  F.  HerringtoNj  for  appellant. 

Messrs.  M.  O.  Southwoeth  and  N.  J.  Aldrioh,  for  appellee. 

Lacey,  J.  This  was  a  suit  in  assumpsit  brought  by  appellee, 
who  is  the  administrator  of  his  wife>  formerly  Jane  Spanswick, 
on  a  note  for  $600,  given  by  appellant  to  her  in  her  maiden 
name,  dated  January  28, 1881,  due  in  two  years  after  date  with 
interest  at  eight  per  cent,  per  annum. 

The  defense  interposed  by  the  appellant  was  that  by  way  of 
the  common  counts  in  a  plea  of  set-off  in  the  sum  of  $800, 
and  for  board,  lodging  and  attendance  by  appellant,  who  was 
the  brother-in-law  of  deceased,  furnished  at  her  request  to 
Timothy  and  Priscilla  Spanswick,  the  father  and  mother  of 
deceased  and  also  of  the  wife  of  appellant.  Reply  of  the 
Statute  of  Limitations  was  interposed  to  this  plea  by  appellee^ 
and  also  failure  of  consideration  and  general  replication.  The 
cause  was  tried  by  a  jury  resulting  in  a  verdict  for  appellee 
for  $671.55.     Motion  for  new  trial  was  made  by  appellant  and 
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overruled  by  the  court  and  judgment  rendered  on  the  verdict 
from  which  judgment  this  appeal  is  taken. 

We  have  examined  the  evidence  and  carefully  considered  it 
and  are  of  the  opinion  that  the  jury  were  fully  justified  in 
finding  that  it  was  entirely  insufficient  to  sustain  the  plea  of 
set-oflE  in  regard  to  the  agreement  by  Mrs.  Wilkins  to  pay 
appellant  for  keeping  the  old  people,  further  than  the  amount 
he  received  from  the  old  man  Spanswick  himself. 

There  was  no  error  committed  by  the  court  in  refusing  to 
allow  the  wife  of  the  appellant  to  testify  in  his  behalf.  The 
statute  forbids  it  except  in  certain  specified  cases,  and  this  does 
not  come  within  any  exception  provided  for  in  the  statute. 
It  is  insisted  in  substance  that  as  the  wife  was  the  husband's 
agent  in  keeping  his  account,  that  is,  in  doing  the  work  in 
taking  care  of  her  father  and  mother,  that  therefore  she  was 
agent  in  making  the  contract  with  Mrs.  Wilkins  in  regard  to 
boarding  the  old  people  and  could  testify  to  what  deceased 
said  as  to  the  contract  she  made  in  relation  to  paying  for  keep- 
ing them.  We  do  not  understand  that  such  facts  would  con- 
stitute her  such  an  agent  as  to  authorize  her  to  testify  to  the 
arrangement,  if  any,  between  her  husband  and  Mrs.  Wilkins  in 
regard  to  the  boarding  of  Mr.  Spanswick  and  wife  and  this  is 
what  we  suppose  appellant  desired  to  prove  by  his  wife.  If 
it  was  simply  what  was  done  by  her  as  the  agent  of  her  hus- 
band for  the  old  folks,  it  should  have  been  so  stated,  so  the 
court  could  have  passed  on  the  question. 

It  is  complained  that  the  court  erred  in  giving  the  appellee's 
sixth  instruction,  which  told  the  jury  that  appellant  could  not 
''  recover  any  sum  (on  his  plea  of  net-oS)  which  has  accrued  to 
him  more  than  five  years  prior  to  the  commencement  of  this 
suit,"  when  by  force  of  the  statute  in  case  of  death  of  the 
debtor  the  time  is  extended  one  year. 

We  do  not  think  the  point  is  well  taken.  Even  if  the  in- 
struction was  erroneous,  the  appellant  could  not  have  been 
harmed  thereby.  The  suit  could  not  have  been  commenced 
later  than  June,  1886.  Now  the  appellant's  claim  began  to 
accrue,  as  he  insists,  December  13,  1880.  Five  years  would 
bring   it  to  December   13,  1885.     The  suit  was  commenced 
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April  30,  1886,  less  than  five  years  and  five  months  after  the 
date  of  the  commencement  of  appellant's  claim.  Hence  not 
five  months  of  it  was  cat  off  by  the  statute  according  to  the 
instruction.  Mrs.  Gifford,  the  main  witness  for  appellant,  testi- 
fies that  Mrs.  Wilkins  told  her,  in  regard  to  paying  appellant 
for  keeping  her  father  and  mother,  that  ''the  note  was  given 
by  him  so  he  could  hold  that  much  money  and  he  was  to  pay 
her  interest  on  that  till  father's  money  was  gone;  after  that 
it  was  to  be  different,"  The  old  people  had  about  $600. 
When  this  money  was  gone  Mrs.  Wilkins  was  to  commence 
paying.  The  $600,  if  allowed  to  be  charged  to  appellant 
before  his  claim  would  commence  to  run  against  Mr.  Wil- 
kins, would  much  more  than  pay' for  the  first  five  months' 
board.  The  balance,  if  allowed  at  all,  could  not  be  cut  out  by 
the  instruction  under  the  five  years'  limitation  act,  because 
it  accrued  within  five  years  if  at  all. 

If  the. appellant  was  entitled  to  a  set-off  for  the  full  amount 
for  the  keeping  of  the  old  people  for  the  entire  time,  if  at  all, 
then  the  jury  defeated  him  on  the  merits  of  the  claim,  as  it 
allowed  him  nothing,  though  under  the  sixth  of  plaintiff^s 
instioictions  he  would  have  been  entitled  to  nearly  all  the 
claim,  if  he  could  sustain  it  by  the  evidence. 

In  any  event  the  sixth  given  instruction  for  appellant  could 
do  no  harm.  Perceiving  no  error  in  the  record  the  judgment 
is  afiGirmed. 

Judgment  affirmed. 


Jacob  Scheik  et  al, 

V. 

Trustees  of  Schools. 

Bond  qf  School  Treasurer — Action  against  Sureties — Receipt — Appli- 
cation of  Payments — Commissions. 

1.    In  an  action  against  the  sureties  on  a  school  treasurer's  bond,  it  is 
held:    That  certain  amounts  objected  to  were  properly  included  in  the 

Vol.  XXIV   M 
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judgment;  that  the  date  of  a  certain  rec.?ipt  is  not  conclusive  as  to  the  time 
of  payment;  and  that  the  liability  of  the  principal  was  established  by  his 
receipt  to  the  former  treasurer. 

2.  Where  a  creditor  makes  no  application  of  a  payment,  part  of  his 
indebtedness  being  secured  and  part  unsecured,  such  payment  may  h^ 
applied  to  an  unsecured  indebtedness  at  the  option  of  the  creditor,  or  by 
implication  of  law. 

[Opinion  filed  December  9,  1887.] 
Semanded  from  the  Supreme  Court. 

Messrs.  0.  A.  Hill  and  Haley  &  O'Connell,  for  appel- 
lant 

Messrs.  James  Fbakb  and  B.  TV.  Ellis,  for  appellees. 

Lacet,  J.  This  cause  was  appealed  to  the  Supreme  Court 
from  a  decision  of  this  court  reversing  the  judgment  of  tlie 
lower  court  without  remanding,  and  upon  appeal  to  and  a 
hearing  in  the  Supreme  Court,  the  judgment  of  this  court  was 
reversed  and  the  cause  remanded  back  for  further  proceedings 
not  inconsistent  with  the  decision  of  that  court.  For  the  opin- 
ion of  tliis  court  and  the  Supreme  Court,  see  16  111.  App.  49, 
and  109  111.  679. 

In  passing  upon  the  questions  involved  at  the  former  hear- 
ing, as  will  be  seen  by  an  examination  of  the  opinion,  we  only 
passed  on  the  question  of  liability  of  the  sureties  on  the  School 
Treasurer's  bond,  and,  determining  there  was  no  liability,  we 
did  not  pass  upon  the  question  of  its  amount. 

The  Supreme  Court  having  decided  that  there  was  liability, 
it  now  becomes  our  duty  to  pass  upon  the  objections  raised 
by  appellants  against  the  justice  of  a  portion  of  the  judg- 
ment. 

The  appellants  are  the  sureties  on  the  School  Treasurer's 
bond  of  appellees;  Philip  Reitz,  never  having  signel  such 
bond,  is  not  a  party  to  the  suit.  Certain  amounts  having 
gone  into  and  made  up  a  part  of  the  judgment  recovered 
against  appellants,  are  objected  to  as  improper,  to-wit: 
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1.  Item,  $185.20,  charged  by  Reitz  as  commission  on  the 
building  fund  of  District  No.  7. 

2.  Item,  in  not  crediting  him  with  the  McGlashan  note  of 
July  2 J,  1876,  for  $72.50. 

3.  Item,  in  not  crediting  him  with  $616.10  excess  of  loans 
over  collections  prior  to  the  date  of  the.  bond  in  suit. 

4.  Item,  in  charging  those  securities  with  $600  received 
by  Reitz  from  Martin  after  his  re-appointment,  April  11, 1887, 
and  also  $11.75  received  by  Reitz  after  such  appointment. 

As  to  the  item  of  $185.20  claimed  to  be  due  the  treasurer 
for  commissions,  we  can  say  we  think  there  is  evidence  suflS- 
cient  to  justify  the  court  in  finding  it  was  an  afterthought  on 
the  part  of  Reitz,  and  that  he  made  the  charge  just  before  he 
gave  up  the  books,  notwithstanding  his  evidence  to  the  con- 
trary. 

The  $600  received  by  Reitz  we  will  next  notice.  Tlie  evi- 
dence of  Reitz  shows  that  this  was  not  received  as  of  the  date 
of  the  receipt,  and  hence  the  date  of  the  receipt  should  not 
govern  as  to  the  time  of  its  reception,  and  we  think  the  court 
was  justified  in  finding  that  the  money  was  received  before 
Reitz  was  re-appointed,  and  if  not,  the  $1,000  payment  made 
by  Reitz  to  his  successor  might  be  applied  on  this  indebted- 
ness of  Reitz  to  appellees  till  it  was  extinguished,  this  amount 
being  unsecured,  at  the  option  of  appellees  or  by  implication 
of  law,  and  that  the  principle  announced  in  Trustees  of 
Schools  V.  Smith,  88  111.  181,  is  not  authority  against  this  be- 
ing done.  In  the  Smith  case  the  entire  claim  was  in  a  judg- 
ment, and  it  could  not  be  regarded  as  two  claims,  one  secured 
and  the  other  unsecured.  In  this  case  there  were  two  claims, 
one  for  $611  unsecured,  and  the  other  a  large  sum,  secured  by 
Reitz's  bond. 

We  are  satisfied  that  the  court  was  justified  in  finding,  from 
the  evidence,  that  there  was  no  second  McGlashan  note. 

As  to  the  claim  of  $616.10,  loans  over  collections,  we  think 
the  question  of  collections  had  little  to  do  with  the  matter,  as 
the  receipt  to  Bock,  the  former  treasurer,  for  notes  and 
money  to  the  amount  of  $13,076.49,  was  suflScient  to  establish 
Reitz's  liability,  and  his  collections  need  not  be  taken  into  ac- 
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count.  He  must  show  that  amount  remaining  in  his  hands  in 
some  form,  or  how  he  disposed  of  it.  Trustees  v.  Smith,  *w- 
j>ra.  We  find  no  material  error  committed  on  the  part  of 
the  court  against  the  apj^ellants  in  the  admission  of  evidence. 
Finding  the  judgment  substantially  correct,  the  judgment  of 
the  court  below  is  affirmed. 

Judgment  affirmed. 


Jesse  Gitchell 

V. 

MoLLiE  Ryan. 

Negofiahle  In »f rumen ff* — Action  on  Promissory  Note — Forgery — Prac- 
tice— Evidence — Expert  Witnesses — Comparison  of  Signatures — Instruc- 
tions. 

1 .  In  an  action  on  a  promissory  note,  the  defense  bein^  that  the  note  was 
forged  by  the  plaintiff,  it  is  held:  That,  in  view  of  the  special  circum- 
stances presented,  the  court  should  have  allowed  great  latitude  in  the  cross- 
examination  of  the  plaintiff  as  a  witness;  that  it  was  proper  to  ask  her  how 
often  she  had  written  the  defendant's  name,  and  whether  she  had  offered  to 
sell  the  note  at  a  large  discount;  that  evidence  tending  to  impeach  the  con- 
sideration, although  not  admissible  for  that  purpose  under  the  pleadings, 
was  admissible  as  tending  to  show  that  the  defendant  did  not  execute  the 
note;  that  it  was  error  to  allow  expert  witnesses  to  compaire  the  signature 
to  the  note  with  certain  other  signatures  of  the  defendant,  and  then  state 
their  opinions  as  to  the  identity  of  the  handwriting;  and  that  there  was  no 
error  in  giving  and  refusing  instructions. 

2.  "Where  proffered  testimony  tends  to  prove  any  of  the  issues  on  trial, 
it  should  not  be  excluded,  even  though  it  tends  to  establish  a  defense  not 
interposed. 

3.  The  genuineness  of  a  signature  can  not  be  proved  or  disproved  on  the 
trial  of'a  cause  by  comparing  it  with  other  signatures  admitted  to  be  gen- 
uine. 

4.  The  trial  court  may  properly  refuse  to  give  an  instruction  which  is 
argumentative,  and  the  substance  of  which  is  given  in  another  instruction. 

[Opinion  filed  December  9,  1887.] 
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In  error  to  the  Circuit  Court  of  Ogle  County;  tlin  IIou. 
John  V.  Eustace,  Judge,  presiding. 

Mr.  E.  F.  DuTCHER,  for  plaintiff  in  error. 

Mr.  J.  H.  Cabtwright,  for  defendant  in  error. 

Baker,  J.  This  suit  was  by  MolHe  Rjan,  defendant  in 
error,  against  Jesse  Gitchell,  plaintiff  in  error,  on  a  promis- 
sory note  for  J800,  dated  February  1,  1884.  A  plea  was 
tiled  putting  in  issue  the  execution  of  the  note.  The  finding 
of  the  jury  and  judgment  of  the  court  were  in  favor  of  defend- 
ant in  error  for  $983.10  damages. 

Several  errors  were  committed  by  the  trial  court  in  its  rul- 
ings upon  the  admissibility  of  testimony. 

Upon  the  cros8-examinati()n  of  defendant  in  error,  the  court 
sustained  an  objection  to  this  question:  "  How  often  have  you 
written  Jesse  Gitcheirs  name?"  The  claim  of  Gitchell  was 
that  the  note  was  a  forgery.  Defendant  in  error  was  a  grad- 
uate of  a  business  college  and  an  expert  penman,  and  was 
beinsr  cross-examined  after  her  examination  in  chief  as  a  wit- 
ness  in  her  own  behalf ;  slie  had  already  testified  in  positive 
terms  that  Gitchell  signed  the  note  in  her  presence  and  that 
no  one  else  was  present  at  the  time  and  place  this  was  done. 
In  view  of  the  defense  that  was  being  interposed  to  the  suit^ 
the  fraud  that  was  claimed,  the  interest  of  the  witness  in  the 
result  of  the  litigation,  and  of  the  circumstances  surrounding 
the  supposed  signing  of  the  instrument,  we  think  a  very  great 
latitude  of  cross-examination  should  have  been  given  plaintiff 
in  error,  and  that  it  was  manifestly  erroneous  to  allow  the 
objection  to  this  question  to  prevail.  Defendant  in  error  was 
intimately  acquainted  with  Gitchell  and  had  received  many 
letters  from  him,  and  if  the  fact  was  that  she  had  written  his 
name  frequently,  it  would  tend  to  prove  her  ability  to  coun- 
terfeit his  handwriting  and  sififnature. 

The  court  also  refused  to  permit  plaintiff  in  error  to  ask  the 
same  witness  whether  she  had  taken  the  note  in  controversy  to 
liockford  and  offered  to  sell  it  to  a  Mr.  French  at  §100  discount 
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It  is  a  siiBpicious  circumstance  if  unexplained,  that  one  would 
ofifer  to  sell  a  note  at  so  large  a  discount,  and  moreover,  the 
fact  sought  to  be  established  would  have  been  in  contradiction 
of  statements  she  had  made  on  the  witness  stand  with  reference 
to  where  the  note  had  been  kept  from  the  time  of  its  date.  In 
our  opinion  the  question  should  have  been  allowed. 

Plaintiff  in  error  denied  the  execution  of  the  note  and  all 
the  circumstances  stated  by  defendant  in  error;  but  the  court 
refused  to  permit  him  to  testify  whether  or  not,  on  the  iii^st 
day  of  February,  1884,  or  at  any  other  time,  he  was  indebted 
to  Mollie  Ryan.  The  ground  upon  which  this  evidence  was 
excluded  was,  that  there  was  no  plea  of  want  of  consideration 
on  file.  The  evidence  was  clearly  not  admissible,  under  the 
pleadings,  for  the  purpose  of  impeaching  the  consideration  of 
the  note ;  but  it  was  not  sought  to  be  introduced  for  that  pur- 
pose and  was  expressly  offered  as  tending  to  prove  that  Gitch- 
ell  did  not  execute  the  note.  It  is  improbable  that  any  one 
would  sign  and  deliver  a  promissory  note  for  $800  to  a  person 
to  whom  he  was  not  and  never  had  been  indebted,  and  the  fact 
in  question  would  have  been  a  circumstance  tending,  at  least 
in  some  degree,  to  prove  the  plea  tliat  was  on  file.  If  prof- 
fered testimony  tends  to  prove  any  of  the  issues  on  trial,  it 
should  not  be  excluded,  even  though  it  might  also,  in  case 
proper  plea  had  been  filed,  have  been  competent  evidence  in 
establishing  a  defense  that  was  not  interposed.  There  would 
have  been  no  difficulty  in  instructing  the  jury  to  regard  such 
testimony  solely  and  only  for  the  purposes  for  which  it  was 
offered  and  admitted.  Gridley  v.  Bingham,  51  111.  153,  is  not 
an  authority  here  in  point;  in  that  case  the  statements  of  the 
vendor  made  after  sale  were  wholly  incompetent  as  evidence 
against  the  vendee  for  any  purpose  and  did  not  tend  to  prove 
any  fact  in  issue ;  here  the  proffered  testimony  tended  to 
])rove  the  defense  made  by  the  pleadings. 

The  ruling  of  the  court  in  the  premises  was  erroneous. 

On  the  trial  of  the  case,  George  E.  King,  Stephen  Pank- 
hurst  and  Peter  Hastings  were  called  as  experts  by  defendant 
in  error,  and  shown  the  signature  to  the  note  in  suit,  and  also 
the  signatures  to  two  affidavits  made  by  defendants  in  error 
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and  on  file  in  the  cause,  and  asked  to  state  whether  the  signa- 
tures to  the  two  papers  and  the  note  were  in  the  same  hand- 
writing. Tlie  court  refused  to  admit  this  testimony.  There 
was  no  error  in  this  action  of  the  court.  The  doctrine  of  this 
State  is,  that  the  genuineness  of  a  signature  can  not  be  proved 
or  disproved  on  the  trial  of  a  cause  by  comparing  it  with  an- 
other signature  admitted  to  be  genuine.  Kernin  v.  Ilill,  37 
III.  209  ;  Snow  v.  Wiggin,  19  111.  App.  542;  Jumpertz  v.  Peo- 
ple, 21  III.  375;  Melvin  v.  Hodges,  71  III.  422;  Massey  v. 
Farmers'  Nat.  Bank,  104  111.  327. 

It  was,  however,  manifest  error  to  permit  the  two  fii-st 
mentioned  of  said  witnesses  to  compare  the  signature  to  the 
note  with  thd  signatures  of  Gitchell  in  two  autograph  albums, 
and  then,  over  the  objections  of  defendant  in  error,  state  their 
opinions  with  reference  to  the  identity  of  the  handwriting  of 
the  sevei-al  signatures. 

In  Melvin  v.  Hodges,  above  cited,  it  was  held  that  on 
cross-examination,  where  the  object  is  not  to  prove  a  signature 
by  comparison,  but  merely  to  test  the  accuracy  of  the  obser- 
vation and  memory  of  the  witness,  it  is  competent  to  show 
him  a  signature  as  to  the  genuineness  of  which  there  is  no 
question,  and  examine  him  in  respect  to  the  genuineness  of 
such  signature.  The  witnesses  Quinn,  Ackerman,  Custa 
Plan tz  and  Rose  and  Ellen  Gitchell,  had  all  testified  in  chief 
that  they  were  acquainted  with  the  handwriting  of  defend- 
ant in  error,  and  also,  in  terms  more  or  less  positive,  that  the 
signature  of  the  note  was  not  in  his  handwriting.  Under  the 
rule  announced  above  the  court  properly  permitted  them  to 
be  cross-examined  upon  the  papers  "C"  and  "D,"  which 
had  been  admitted  by  defendant  in  error  to  be  in  his  own 
writing. 

The  objections  urged  against  the  instructions  given  at  the 
request  of  the  plaintiff  below  are  untenable. 

There  was  no  error  in  refusing  the  fourth  instruction  in  the 
series  asked  by  the  defendant  below;  the  substance  of  it  was 
given  in  the  sixth  instruction,  and,  moreover,  it  was  argument- 
ative and  otherwise  objectionable. 

It  seems  to  us  that  the  verdict  of  the  jury  was  palpably 
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against  the  weight  of  the  evidence,  but  as  the  issue  joined 
must  be  submitted  to  another  jury,  we  refrain  from  discuss- 
ing it 

For  the  errors  indicated  in  tliis  opinion,  the  judgment  is 
reversed^  and  the  cause  remanded. 

JSeversed  and  remanded. 


The  CmcAGO,  Rock  Island  &  Pacific  Railway 

Company 

V. 

E.  W.  Felton,  Administrator. 

Railroads — Action  for  Damages  for  Causing  Death  of  Passenger^ 
Apparent  Danger — Falsb  Signals — Negligence — Proximate  Cause —  Va- 
riance— instructions, 

1.  In  an  action  against  a  railroad  company  by  an  administrator  to  recorer 
damages  for  causing  the  death  of  the  plaintiff ^s  intestate,  while  a  passentror 
on  one  of  the  defendant's  trains,  it  is  held:  That  it  was  negligence  on  the 
part  of  the  engineer  to  give  false  signals  which  induced  the  deceased  to  jump 
in  the  way  of  a  snow- plow  on  another  track,  there  being  no  danger  of  a 
collision  ;  that  the  deceased  was  not  guilty  of  contributory  negligence  in 
going  upon  the  platform :  that  the  proximate  cause  of  his  death  was  the  neg- 
ligence of  the  engineer  ;  that  there  was  no  variance  between  the  plaintiff *s 
evidence  and  the  declaration  ;  and  that  there  was  no  error  in  giving  and 
refusing  instructions. 

2.  The  officers  of  a  railroad  undertake  to  have  knowledge  of  all  facts 
of  which  the  diligence  of  good  railroad  men  could  have  possessed  them. 

[Opinion  filed  December  9,  18S7.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Geobqk  W.  Stipp,  Judge,  presiding. 

Messrs.   Thomas   F.  Withrow,   James  C.  Hutchiks    and 
Snapp  &  Snapp,  for  appellant 

Assuming  that  the  danger,  which  puts  upon  another  the 
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alternative  of  a  dangerous  leap,  rather  than  to  remain  at  a 
certain  peril,  need  not  be  a  real  danger,  which  becomes  appar. 
ent,  but  simply  an  apparent  danger — a  danger  which  did  not 
exist — the  judgment  in  the  court  below  is  erroneous. 

The  deceased  was  not  placed  by  the  negligence  of  the 
defendant  in  such  a  situation  as  rendered  a  leap  necessary. 

The  leading  case  is  Jonea  v.  Boyce^  1  Starkie,  189.  This 
case  was  followed  by  the  Supreme  Court  of  the  United  States 
in  Stokes  v.  Saltonstall^  13  Peters,  181. 

In  each  of  these  cases,  which  are  leading  cases  upon  the 
subject,  and  upon  which  the  rules,  as  announced  in  the  text 
books,  are  based,  the  plaintiff  was  in  a  condition  of  real  peril, 
which  peril  became  apparent  to  him.  We  have  eicamined 
quite  a  number  of  cases  and  find  that  in  each  case  that  con- 
dition also  appeared.  It  may  well  be  doubted  whether  the 
word  "apparent,"  as  used  in  the  statement  of  the  rule,  is 
not  used  in  the  sense  of  a  thing  which  becomes  evident  rather 
than  in  the  sense  of  a  thing  which  is  unreal.  The  fact  that 
the  rule  is  held  to  apply,  notwithstanding  the  actual  dangxjr 
did  not  result,*  in  any  of  the  cases,  does  not  militate  against 
this. 

The  proper  place  for  the  passenger  is  in  his  seat,  and  a 
voluntary  abandonment  thereof  subjects  him,  and  not  the  car- 
rier, to  the  responsibility  for  the  consequences.  Pennsylvania 
Company  V.  Zebe,  33  Pa.  St.  318  ;  S.  C,  37  Pa.  St.  420  ;  Stiles 
V.  Atlantic  &  W.  P.  E.  Co.,  8  Am.  &  Eng.  Ey.  Cas.  195 
(Geo.) ;  K.  R.  Co.  v.  Clemmons,  8  Am.  &  Eng.  Ey.  Cas.  396 
(Texas)  ;  Little  Eock  &  Ft.  S.  Ey.  v.  Miles,  13  Am.  &  Eng. 
Ey.  Cas.  10  (Ark.) ;  Ala.  &  Gt,  S.  Ey.  v.  Hawk,  18  Am.  &  Eng. 
194  (Ala.),  citing  with  approval  Quinn  v.  I.  C.  E.  E.,'51  III. 
495,  also  Merrill  v.  Eastern  R  E.  Co.,  139  Mass.  238;  P.  & 
E.  I.  E.  E.  Co.  v.  Lane,  S3  111.  448  ;  Abend  v.  T.  IL  &  L  E. 
E.  Co.,  Ill  111.  202 ;  L  C.  E.  E.  Co.  v.  Slatton,  54  111.  133  ; 
Taylor  v.  D.  O.  &  O.  E.  E.  E.  Co.,  10  111.  App.  311 ;  C.  «fe 
N.  W.  Ey.  Co.  v.  Scates,  90  III.  58t) ;  State  v.  Grand  Trunk 
Ey.  Co.,  58  Me.  176. 

There  is  no  evidence  tending  to  show  what  danger  or 
whose  danger  the  signal  was  intended  to  avert,  simply   that  a 
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])as5enger  construed  them  as  danger  signals.  TIio  company 
had  the  legal  right  to  sound  these  whistles,  upon  the  assunii> 
tion  that  Goodrich  was  inside  the  car.  I.  C.  R.  R.  Co.  v. 
Green,  81  111.  19;  Ky.  Cent.  R  Co.  v.  Thomas,  79  Ken.  160. 

The  deceased  was,  under  the  evidence  adduced,  affirmatively 
guilty  of  a  want  of  ordinary  care,  which  contributed  proxi- 
mately to  the  injury  which  he  received.  Railway  Co.  v. 
Jones,  95  U.  S.  439 ;  Doggett  v.  I.  C.  R.  R.  Co.,  34  Iowa, 
284 ;  Camden  &  A.  R.  R  Co.  v.  Hoosey,  99  Pa.  St  492. 
P.  &  R.  L  R.  R.  Co.  V.  Lane,  83  111.  448 ;  Quinn  v.  I.  C.  R 
R.  Co.,  61  111.  495;  Abend  v.  T.  H.  &  I.  R.  R  Co.,  Ill  111. 
202. 

The  defendants  could  not  have  foreseen  by  the  aid  of  the 
known  results  of  human  experience  or  knowledge  that  the 
negligence  alleged  could  have  proximately  contributed  to  tlic 
injury  received. 

Messrs.  G.  D.  A.  Parks  and  C.  "W".  Brown,  for  appellee. 

He  who,  by  wrongful  act,  neglect  or  default  produces  a  sud- 
den ap})earance  of  danger,  such  as  may  be  presumed  to  im- 
press the  mind  of  a  person  of  ordinary  intelligence  and  judg- 
ment with  the  belief  that  it  was  real,  and  thus  impel  him  to 
take  instantaneous  measures  of  escape,  is  liable  for  the  injuries 
that  ensue  in  the  same  manner  and  to  the  same  extent  as  if  the 
danger  actually  existed.  T.,  W.  &  W.  Ry.  Co.  v.  Muthers- 
baugh,  71  111.  572;  Wharton's  Neg.,  Sec.  304;  Coulter  v.  Am. 
U.  Ex.  Co.,  56  K  T.  585;  Galena  &  C.  U.  R.  R.  Co.  v.  Yar- 
wood,  15  111.  471;  I.  C.  R.  R.  Co.  v.  Able,  59  111.  131;  Ind.  R. 
R.  Co.  V.  Carr,  35  Ind.  510;  Stokes  v.  Saltonstall,  13  Pet.  191; 
Schultz  v.  Chicago  &  K  W.  Ry.  Co.,  44  Wis.  644-5;  Gumz, 
Adm'r  v.  C,  St.  P.  &  M.  R  R  Co.,  52  Wis.  672;  C.  &  A.  R.  R 
Co.  V.  Becker,  76  111.  25;  Lund  v.  Inhabitants,  etc,  11  Gush- 
ing, 567;  Caswell  v.  B.  &  W.  R  R  Co.,  98  Mass.  204;  Trow- 
ley  v.  R  R  Co.,  69  ]^.  T.  158;  Buell  v.  N.  Y.  C.  R  R  Co., 
31  X.  Y.  318;  Iron  Co.  v.  Mowery,  36  Ohio,  418;  Southwest- 
ern R  R  V.  Pault,  24  Ga.  356;  Filer  v.  N.  Y.  C.  &  H.  R  R 
R,  68  K  Y.  124;  Am.  Law  Reg.,  Vol.  25,  p.  620;  Baley  v. 
Eastern  R  R,  125  Mass.  63;  Sweeney  v.  R  R  Co.,  10  Allen, 
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(Mass.)  376;  Copley  v.  K  H.  &  N.  E.  R  Co.,  136  Mass.  9; 
Warren  v.  Fitclibiirg  K.  R.  C«).,  8  Allen,  233;  C,  B.  &  Q.  R 
R  Co.  V.  Sykes,  96  111.  162,  175;  T.,  W.  &  W.  R  R  Co.  v. 
Harmon,  47  111.  298,  307. 

Lacky  J.  This  was  an  action  on  the  case  by  appellee 
against  appellant  to  recover  damage  to  the  means  of  sup- 
port to  the  children  and  next  of  kin  of  Luke  H.  Goodrich, 
deceased. 

According  to  charges  in  the  declaration  the  deceased  was 
killed  while  being  carried  as  a  passenger  on  appellant's  rail- 
road to  the  city  of  Joliet,  on  the  20th  day  of  March,  1881, 
through  the  negligence  of  the  employes  of  the  appellant. 
The  facts  and  circumstances  of  tlie  killing  of  the  deceased  are 
in  substance,  that  between  two  and  three  o'clock  on  Sunday 
morning  of  March  20, 1881,  deceased,  in  company  with  William 
Maltby,  boarded  the  a])pellant'8  passenger  train  as  a  passenger, 
at  Ottawa,  Illinois,  bound  for  Joliet,  in  Will  County  of  the 
same  State;  that  the  passenger  train  was  composed  of  two 
engines,  a  baggage  car,  regular  passenger  car  and  a  sleeping 
car,  and  of  the  two  railroad  tracks  of  the  appellant  was  on  the 
north  one,  or  on  the  left  hand  one  if  you  face  Joliet.  It  was 
storming  violently  at  the  time  of  the  accident,  and  had  been 
for  several  days,  and  the  snow  was  drifting  badly.  The  last 
stop  of  the  train  immediately  before  the  6toj)page  at  the 
])lace  of  the  accident  was  at  Morris,  in  Grundy  County,  about 
twenty  miles  west  from  Joliet. 

Mr.  Maltby  and  deceased  were  located  in  the  passenger 
coach,  on  the  north  side,  four  or  five  feet  from  the  hind  end 
of  the  coach.  At  about  five  to  seven  miles  from  Morris,  a 
short  distance  before  reaching  Minooka,  the  passenger  train 
Mas  stopped  by  a  snowdrift.  The  deceased,  Mr.  Maltby  and 
Mr.  House  went  to  the  back  end  of  the  train  and  got  onto  the 
platform  to  look  out  at  the  snowdrift,  and  there  being  a 
solid  snowdrift  on  the  north  side  of  the  car,  the  three  went  to 
the  other  side  of  the  car  onto  the  steps. 

Mr.  House  passed  over  to  the  other  side  and  went  down  the 
stops  on  that  side,  and  deceased  went  down  the  steps  on 
the  passenger  car  on  the  south  side,  and  Mr.  Maltby  looked 
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over  to  the  back  of  Mr.  Goodrich.  Mr.  House  made  the 
observation  :  "  My  God,  gentlemen,  the  snow  plow  is  coming 
into  us."  House  then  immediately  turned  around  and  went 
back  into  tlie  car.  Mr.  Goodrich,  the  deceased,  and  Mr. 
Maltby  remained,  and  could  see  the  red  light  behind  swinging 
and  the  exhaust  distinctly,  two  exhaust  fires  coming  out  of  the 
smoke  stack  of  the  approaching  train,  and  apparently  pretty 
close  to  the  standing  train,  and  the  question  was  whether  to 
jump  oflf  the  train  to  save  themselves  or  to  remain  on,  and  it 
had  to  be  decided  quickly.  The  decision  was  to  jump,  and 
Maltby  and  the  deceased  jumped,  deceased  first  and  Maltby 
immediately  after.  At  that  instant  the  heavy  snow  plow  with 
its  two  engines,  which  turned  out  to  be  on  the  south  track, 
rushed  by,  throwing  Maltby  beneath  the  car  he  was  on,  pack- 
ing him  in  the  tnow,  but  injuring  him  seriously,  and  he  got 
out  and  got  back  on  the  car,  but  the  deceased  was  caught  by 
the  passing  snow  plow,  and  so  seriously  hurt  from  contact 
with  it  that  he  died  the  next  Monday  night  or  Tuesday  morn- 
ing in  Joliet,  on  account  of  internal  injuries  received  from  his 
contact  with  the  snow  plow. 

At  Morris  the  passenger  train  switched  from  the  south  track 
to  the  north  one  for  the  purpose  of  letting  the  snow  plow  get 
on  the  south  track,  which  it  did.  and  immediately  followed  up 
the  passenger  train,  all  of  which  was  known  to  the  conductor 
of  the  passenger  train.  On  account  of  the  big  curve  in  the 
railroad  at  the  point  just  behind  the  passenger  train  wiiere  it 
came  to  a  stop,  and  the  light,  it  would  naturally  appear  to  Mr. 
Goodrich,  deceased,  at  the  time,  as  though  the  snow  plow  was 
coming  on  the  same  track  with  the  passenger  train,  that  is, 
immediately  behind  it. 

The  snow  drift  on  the  north  side  of  the  train  being  as  high 
as  the  cars  there  was  no  way  of  getting  off  on  that  side.  Just 
as  the  snow  plow  was  approaching,  one  of  the  engines  on  the 
passenger  train  gave  signals  of  danger  by  giving  short,  sharp 
quick  signals,  one  following  another  right  off,  two,  three  or 
four.  JN early  all  the  engineers  and  firemen  and  perhaps  tlie 
brakemen,  jumped  from  the  cars  and  ran  from  their  train 
across  the  track  to  escape  the  supposed  impending  collision. 
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The  negligence  averred  in  the  declaration  was  the  giving  of 
the  signals  of  danger  on  which  deceased  acted,  and  that  the 
servants  so  negb'gently,  ignorantly  and  unskillfiilly  managed 
the  said  engines,  and  with  such  want  of  concert  and  knowl- 
edge between  the  servants  of  said  appellants  managing  said 
respective  trains,  that  the  deceased  was  struck  and  killed  as 
aforesaid,  while  in  the  exercise  of  due  care. 

The  question  is,  were  these  signals  of  danger  given  by  appel- 
lant's servants  in  order  to  warn  the  passengers  of  the  danger 
of  a  supposed  collision  about  immediately  to  take  place  ?  We 
think  that  there  was  ample  evidence  in  the  case  from  which 
the  jury  might  so  find.  If  so,  we  think  that  it  was  negligence 
in  the  engineer  under  the  circumstances  to  give  such  signals, 
when,  in  fact,  there  was  no  danger  of  a  collision,  and  the  en- 
gineer who  gave  the  signal  should  have  known  it.  If  this  be 
so,  then,  was  there  any  ground  for  the  claim  that  deceased 
was  guilty  of  contributory  negligence  in  obeying  the  signals 
and  making  the  leap?  All  the  appearances  con'oborated  the 
intelligence  communicated  by  the  signals,  that  there  was 
danger.  Tlie  approaching  train  appeared  to  deceased  and 
others  to  be  coming  directly  into  the  train  on  which  they  were 
riding. 

What  person  under  the  circumstances  would  not  have  done 
the  same  as  did  the  deceased?  House  did  not,  but  he  prob- 
ably did  not  hear  the  danger  signal  until  he  had  gone  back 
into  the  car,  when  he  had  no  time.  The  main  cause  relied  on 
for  reversal  by  appellants,  is  the  charge  of  contributory  neg- 
ligence against  the  appellee.  It  is  that  the  deceased  left  his 
scat  in  the  passenger  car  and  went  out  onto  the  platform, 
where  he  had  no  right  to  be,  and  in  so  doing  was  guilty  of  such 
negligence  as  to  preclude  recovery;  for  it  is  argued  by  appel- 
lant, if  he  had  remained  in  the  car  he  could  not  liave  jumped 
out  in  time  to  have  been  injured. 

The  I.  0.  R.  Co.  v.  Green,  81  111.  19,  is  relied  on  as  con- 
clusive authority  on  this  point,  as  well  as  other  similar  cases 
cited  in  the  brief.  But  we  think  the  cases  cited  are  not 
applicable  to. the  facts  here.  In  those  cases  the  injury  was 
caused  by  deceased  going  into  a  more  dangerous  part  of  the 
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car  which  proximately  contributed  to  the  injury.  In  this  case 
the  going  out  on  the  platform  may  have  been  a  remote  cause 
of  the  injury  in  the  same  sense  as  his  being  on  the  cars  as  a 
passenger  was  the  cause.  If  he  had  not  been  on  the  cars  he 
would  not  have  been  hurt.  If  he  had  not  been  on  the  plat- 
form he  would  not  have  received  any  injury  if  he  had 
remained  there.  In  itself  it  was  not  dangerous  to  be  there,  so 
the  only  proximate  cause  of  the  injury  was  the  jump  and  the 
collision.  It  could  not  have  been  within  the  reasonable  con- 
templation of  deceased  when  he  went  on  the  platform  that 
the  snow  plow  would  approach  in  an  apparently  so  dangerous 
a  manner,  or  that  the  engineer  would  give  so  false  and  excit- 
ing an  alarm.  If  the  danger  had  been  real  his  position  on  the 
platform  might  have  been  most  fortunate.  He  might  have 
been  able  to  have  saved  himself  from  the  wreck  which  no 
doubt  would  have  followed. 

As  the  train  was  standing  still,  the  deceased  had  no  reason- 
able grounds  to  apprehend  danger  from  going  on  the  platform. 
Then,  the  being  on  the  platform  can  not  stand  for  the  proxi- 
mate or  contributory  cause  of  the  injury.  It  was  the  peculiar 
surroundings  brought  about  by  negligence,  in  great  part  at 
least,  by  the  servants  of  the  appellant,  that  caused  the  injury,, 
and  not  any  negligence  of  the  deceased.  As  illustrating  this 
question  of  remote  and  proximate  agency  we  cite  C.  &  A.  R 
R  Co.  V.  Ewing,  72  111.  25. 

Tlie  appellant  is  responsible  for  the  acts  of  the  engineer  in 
giving  false  alarms.  C,  B.  &  Q.  R.  R.  Co.  v.  Sykes,  96  111. 
162 ;  T.,W.  &  W.  R  W.  Co.  v.  Harman,  47  III.  298  :  C,  B.  &  Q. 
R.  RCo.  V.  Dickson,  63111.  151  ;  also  Wesley  City  Coal  Co.  v. 
Healer,  84  111.  126.  Had  the  engineer  been  in  possession  of 
the  knowledge  that  the  law  holds  him  to,  he  could  not  have 
been  deceived  by  appearances  as  he  was  deceived,  and  would 
not  have  given  the  false  signals  which  he  did.  If  he  gave 
them  wilfully  it  would  be  worse  than  inexcusable  in  any  light 
it  could  be  looked  at.  The  jury  may  have  thought  it  was 
wilful.  No  engineer  was  put  on  the  stand  to  explain  the 
matter,  and  one  of  the  engineers,  he  who  did  not  desert  his 
engine,  was  in  the  court  room  at  the  time  of  the  trial  and  was 
not  called  to  the  stand. 
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He  may  have  been  the  one  who  gave  the  alarm  signals  and 
the  fact,  if  lie  did  so,  that  he  remained  on  the  train,  would 
give  color  to  the  thought  that  he  did  it  wilfully,  though  it 
may  be  with  no  intention  to  do  harm.  But  certainly  it  would 
1m5  negligence  to  alarm  passengers  under  such  circumstances- 
If  the  signals  were  given  in  good  faith,  believing  there  was 
danger,  then  good  railroading  required  that  he  should  have 
been  in  possession  of  such  facts  in  regard  to  the  circumstances 
as  would  have  rendered  such  a  mistake  impossible. 

The  two  trains  started  from  Morris  nearly  together,  the 
passenger  train  on  which  deceased  took  passage  a  few  minutes 
ahead.  It  was  in  a  dark,  stormy  night.  It  was  essential  that 
the  conductor  and  engineer  of  each  train  should  know  on 
which  track  the  other  designed  to  or  was  running,  in  order 
to  guard  against  accident.  The  rule  of  law  is  "that  the 
oflBcers  of  a  railroad  undertake  to  have  a  knowledge  of  all 
facts  of  which  the  diligence  of  good  railroad  men  could  have 
possessed  them."  Wharton  on  Negligence,  Sees.  157,  158, 
387  and  415;  Warren  v.  Fitchburg  K.  K.  Co.,  8  Allen,  231. 

If  they  do  not  have  such  knowledge  they  are  held  to  be 
answerable  the  same  as  though  they  had  it;  as  the  law  will  con- 
clusively presume  they  had  it.  If  the  engineer  had  either 
actual  or  constructive  knowledge  that  the  snow  plow  was  on 
the  south  track  it  was  negligence  in  him  to  blow  the  alarm 
whistle.  He  ought  to  have  been  acquainted  with  the  curve 
in  the  ti-ack  immediately  west  of  his  train  and  the  tendency  to 
optical  illusion  in  reference  to  the  following  train  appearing 
on  the  same  track  with  his  own.  With  such  a  knowledge  it 
would  have  been  impossible  for  a  good  railroad  man  to  have 
made  such  a  mistake. 

On  the  trial  the  appellant  made  no  effort  to  explain  or 
rebut  the  strong  proof  of  negligence  offered  by  appellee, 
though  one  of  the  engineers  was  at  hand.  See  C,  B.  &  Q.  R. 
E,  Co.  V.  McLallen,  84  111.  109. 

We  find  no  error  in  the  giving  of  appellee's  instructions  by 
the  court,  or  in  refusing  those  offered  by  appellant  that  were 
refused. 

There  was  also  no  error  in  the  court  below  refusing  to  ex- 
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chide  ap])ellee's  evidence  on  the  grounds  of  variance  between 
it  and  the  declaration,  or  to  instruct  that  there  was  a  variance. 
As  to  the  first  count  in  the  declaration  no  cause  for  variance 
is  attempted  to  bo  shown  and  as  to  the 'second  count  no  vari- 
ance is  claimed  except  the  proof  shows  that  the  injuries  were 
received  while  appellee  was  not  on  the  cars,  while  the  declara- 
tion charges  it  was  received  while  a  passenger  on  its  train.  It 
is  true  enough  that  when  ho  received  the  injury  he  was  oflf  the 
train,  but  under  the  circumstances  we  are  unable  to  hold  that 
he  had  lost  his  rights  as  a  passenger  while  off.  The  law  would 
regard  him  as  still  a  passenger  on  the  train  and  in  that  partic- 
ular there  would  be  no  variance  between  the  proof  and  dec- 
laration. 

There  is  no  error  in  the  insti'uction  given  on  behalf  of  ap- 
l^llee  to  the  effect  that  it  was  the  duty  of  the  jury  to  give 
certain  damages.  The  damages  mentioned  in  the  instruction 
were  those  actual  in  their  character  and  not  exemplary,  as  they 
were  in  the  Chisholm  case,  cited  in  79  III.  584. 

Perceiving  no  error  in  the  record  the  judgment  of  the  court 

below  is  affirmed. 

JudgmeTkit  affirmed. 


^q7«3Qc  Roberts  C.  Griswold 

V. 

Gregg,  Son  &  Company, 

■ 

Negotiable  Instruments — Notes — Oaming  Contracts — Option  Deals  on 
Board  qf  Trade — Instructions, 

In  an  action  on  a  promissory  note,  where  the  defense  is  that  it  was  given 
by  the  defendant  to  the  plaintiff  as  a  commission  merchant  in  settlement  of 
differences  arising  under  a  contract  to  deal  in  options  on  a  board  of  trade 
for  the  defendant's  account,  it  is  improper  to  instruct  the  jury  that  the 
plaintiff  can  recover  if  he  intended  at  the  time  of  the  purchase  or  sale  to 
receive  or  deliver  the  grain  bought  or  sold,  the  test  of  the  character  of  the 
contract  being  the  intention  of  the  parties  thereto. 

[Opinion  filed  December  9, 1887.] 
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In  srrob  to  the  Circuit  Court  of  Livingston  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Stbawn  &  Patton,  for  plaintiflE  in  error. 

Messrs.  MoIlduff  &  Torrance,  for  defendant  in  error. 

Lacey,  J.  Tliis  suit  was  brought  by  defendants  in  error 
against  plaintiflE  in  error  to  recover  on  certain  promissory 
notes  amounting  in  the  aggregate  to  $2, 192.34,  given  by  plaint- 
iff in  error  to  defendants  in  error.  No  general  issue  was 
pleaded,  but  the  defense  set  up  by  special  plea  by  plaintiflE  in 
error  was,  in  substance,  that  defendants  in  error  were  com- 
mission merchants  dealing  on  the  board  of  trade  at  Chicago, 
and  made  arrangements  with  defendants  to  ostensibly  buy 
and  sell  grain  on  the  board,  but  that  all  losses  and  gains  be 
settled  between  them  by  the  mere  payment  of  diflEerences 
in  money,  it  being  understood  that  no  delivery  of  grain  was 
to  be  made  by  either  party,  and  that  the  notes  sued  on  were 
given  to  cover  plaintiflE  in  error's  losses  under  said  gambling 
contract 

According  to  the  plaintifiE  in  error's  testimony,  prior  to  the 
time  he  commenced  to  deal  with  the  defendants  in  error  on  the 
board  of  trade,  he  had  an  express  agreement  with  them  that  he 
would  deal  in  options,  buy  grain  on  the  board  of  trade  where 
the  grain  would  not  have  to  be  taken,  and  if  the  price  was 
more,  when  the  time  arrived  to  take  it  the  difference  was 
paid  in  money,  and  if  plaintiflE  in  error  sold  and  the  price  was 
less,  defendants  in  error  paid  the  money,  no  grain  to  be  deliv- 
ered. Upon  this  agreement  the  defendants  in  error  were  to 
be  paid  one-eighth  of  a  cent  per  bushel  for  commission.  The 
deal  in  substance  was  between  plaintiflE  in  error  and  defend- 
ants  in  error,  the  former  selling  with  the  latter  on  account  of 
such  deals,  not  knowing  with  whom  the  defendants  in  error 
dealt  on  the  board  of  trade.  According  to  the  evidence  of 
plaintiflE  in  error,  the  contract  was  essentially  a  gambling  con- 
tract, in  its  nature  the  same  as  that  in  Pearce  v.  Foote,  113  111., 
228,  and,  as  decided  in  that  case  by  the  court,  obnoxious  to  the 

YolXXIT  » 
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provisions  of  the  statute  against  option  contracts.  As  between 
the  plaintiflE  in  error  and  defendants  in  error,  if  this  was  a 
gambling  contract,  they  were  both  principals  and  stood  to ' 
each  other  in  the  relation  of  principals.  As  is  said  in  Pearce 
V.  Foote,  aupra^  "There  is  and  can  be  no  such  thing  as 
agency  in  the  perpetration  of  crime  or  misdemeanor,  or  indeed, 
of  doing  any  unlawful  act  All  persons  actively  participating! 
are  principals." 

The  defendants  in  error  testified  that  the  deals  were  not  to 
be  and  were  not  fictitious  but  bona  fide,  and  the  intention  was 
to  deliver  the  grain,  and  they  acted  merely  as  plaintifE  in 
error's  agent. 

A  long  course  of  dealing  was  had  on  the  board  of  trade  by 
defendants  in  error  for  plaintiff  in  error  and  all  the  deals 
were  settled  on  difference;  no  grain  was  actually  delivered. 
Tlie  jury  found  a  verdict  for  defendants  in  error  on  the  notes, 
and  judgment  was  rendered  thereon,  from  which  this  writ  of 
error  is  issued  out. 

One  of  the  main  causes  for  error  assigned  by  plaintiff  in 
error  is  the  giving  of  defendants  in  error's  13th  instruction. 
The  objectionable  part  of  the  instruction  reads  as  follows: 
"And  in  this  case,  if  you  find  from  the  evidence  that  Gregg 
&  Son,  as  the  agents  or  commission  merchants  of  defendant, 
Qriswold,  either  bought  or  sold,  or  both  bought  and  sold,  all 
the  grain  for  the  defendant  in  good  faith,  intending  at  the 
time  of  the  purchase  or  sale,  as  the  case  may  have  been,  to 
receive  or  deliver  the  grain,  you  will  find  for  the  plaintiffs, 
although  you  may  further  believe  from  the  evidence  that 
at  the  time  or  times  of  such  purchase  or  sale  the  defendant 
had  no  grain  and  did  riot  intend  to  receive  or  deliver  any 
actual  grain." 

This  puts  the  test  of  the  character  of  the  contract  on  what 
was  done  or  intended  by  and  between  the  appellees  in  their 
transactions  on  the  board  of  trade  with  their  customers,  and 
not  on  what  was  the  agreement  between  plaintiff  in  error  and 
defendants  in  error.  The  plaintiff  in  error  Griswold  testifies 
that  the  only  agreement  between  him  and  defendants  in  error, 
was  that  the  latter  were  to  deal  with  him  as  agents  in  strictly 
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option  deals  on  the  board  of  trade.  So  as  between  plaintiflE  in 
error  and  defendants  in  error  the  former  was  not  to  be  called 
on  to  actually  deliver  any  grain  and  in  fact  he  never  was 
requested  to  deliver  grain  or  notified  he  had  to  do  so,  or  to 
receive  any.  He  was  not  concerned  as  to  how  the  defendants 
in  error  dealt  with  their  customers;  for  as  between  him  and 
them  it  was  strictly  an  "  option"  deal  as  he  swears. 

In  what  manner  they  made  up  their  books  with  their  board 
of  trade  customers  he  was  not  concerned,  and  in  fact  he  did 
not,  nor  could  he  know  with  whom  appellees  dealt.  This 
case  in  its  facts  and  the  principle  governing  it  is  much  like  the 
case  of  Pearce  v.  Foote,  sujpra.  As  is  said  in  the  case  cited  in 
reference  to  the  facts  therein,  and  which  applies  equally  well 
in  this  case,  plaintiff  in  error  "  contracted  to  give  "  defendants 
in  error,  "the  privilege  to  deal  in  options  and  settle  with  him 
upon  differences,  as  indicated  or  determined  by  the  fluctua- 
tions of  the  market."  This  was  testified  to  by  the  plaintiff  in 
error.  Now  the  instruction  complained  of  raises  an  immate- 
rial issue  and  virtually  takes  from  the  jury  all  consideration  as 
to  what  the  contract  was,  between  plaintiff  in  error  and  defend- 
ants in  en*or,  which  was  the  vital  issue  in  the  case.  If  the 
defendants  in  error  dealt  on  the  board  of  trade  in  a  ionafide 
manner,  free  from  the  charge  of  "gambling,"  they  must  have 
undertaken  to  receive  and  deliver  the  grain  on  their  own 
account,  for  they  were  not  authorized  to  make  absolute  con- 
tracts, as  claimed  by  plaintiffs  in  error,  on  his  account,  and  if 
they  were  not  so  authorized  he  was  not  bound  to  fill  such  con- 
tracts and  indeed  never  was  called  on  to  do  so. 

It  seems  to  us  that  where  the  evidence,  as  in  this  case,  so 
strongly  tends  to  show  that  the  transactions  on  the  board  of 
trade  were  intended,  as  between  the  plaintiff  in  error  and 
defendants  in  error,  to  be  "gaming"  contracts,  the  instruction 
complained  of  must  have  confused  the  minds  of  the  jury  and 
produced  the  result  attained. 

Tliere  are  other  minor  objections  to  the  record  urged  by 
plaintiff  in  error  but  they  not  being  of  great  importance  wo 
will  not  notice  them  in  detail  further  than  to  say  that  in  them- 
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selves,  if  error,  they  would  not  be  of  sufEcient  importance  to 
reverse. 

For  the  error  above  indicated  the  judgment  in  the  court 
below  is  reversed  and  the  cause  remanded. 

Hever^d  and  remanded. 


Fkederick  Kamman 

V. 

The  People  of  the  State  of  Illinois. 

Sale  of  Liquors  to  Person  in  Habit  qf  Getting  Intoxicated— Indictment^ 
Instructions — Question  for  Jury. 

1.  In  a  prosecution  for  selling  liquors  to  a  person  in  the  babit  of  loretting 
intoxicated  it  is  improper  to  instruct  the  jury  that,  when  a  person  gets  in- 
toxicated from  three  to  five  times  within  twoyears,  he  is  in  law  a  person 
who  is  in  the  habit  of  getting  intoxicated. 

2.  Whether  a  person  is  in  the  habit  of  getting  intoxicated  is  a  question 
of  fact  for  the  jury, 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  County  Court  of  Kankakee  County;  the 
Hon.  Thomas  S.  Sawyee,  Judge,  presiding. 

Compare  the  following  case  of  Bitt  v.  People. 

Messrs.  Barnum,  Rubens  &  Ames,  for  appellant. 

Mr.  n.  L.  Richardson,  State's  Attorney,  for  appellee. 

Baker,  J.  Frederick  Kamman  was  convicted  in  the  County 
Court  of  Kankakee  County,  upon  three  counts  of  an  indict- 
ment, two  of  which  were  for  sellins^  intoxicatiui^  liquors  to 
Chauncey  Donbridge,  a  person  in  the  habit  of  getting  intoxi- 
cated, and  the  other  for  selling  such  liquors  to  said  Donbridge 
when  he  was  intoxicated. 
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There  was  no  evidence  in  the  record  of  any  sale  by  Kam- 
man  of  liquor  to  Donbrid^e  at  a  time  when  the  latter  was 
intoxicated,  and  therefore  the  conviction  upon  the  third  count 
of  the  indictment  can  not  be  sustained. 

The  fifth  instruction  for  the  people  was  as  follows:  "Ton 
are  instructed  that  when  a  person  gets  intoxicated  from  three 
to  five  times  in  two  years,  then  in  law  he  is  a  person  who  is 
in  the  habit  of  getting  intoxicated."  The  instruction  was 
erroneous,  as  there  is  no  such  rule  of  law  as  that  therein 
stated. 

Whether  or  not  a  man  is  a  person  in  the  habit  of  getting 
intoxicated,  is  a  question  of  fact  for  the  jury  to  determine  from 
the  evidence  in  the  particular  case. 

The  sixth  instruction  for  the  people,  as  well  as  that  above 
mentioned,  plainly  usurped  the  province  of  the  jury,  and  was 
erroneous.  It  assumed  to  tell  the  jury  that  if  Donbridge  was 
drunk  on  several  particular  occasions  that  were  specified  in 
the  instruction,  'Hhen  that  evidence  proves  that  he  was  at  the 
time  of  the  sales  a  person  in  the  habit  of  getting  intoxi- 
cated." 

Several  of  the  other  instructions  given  at  the  request  of  the 
prosecution  were  inaccurate,  uncertain  and  ambiguous,  but 
their  defects  can  readily  be  remedied  at  another  trial,  and 
there  is  no  necessity  for  particularly  pointing  them  out. 

For  the  errors  mentioned,  the  judgment  is  reversed,  and 

the  cause  remanded. 

Meversed  cmd  remanded. 


Herman  Bier 

V. 

The  People  of  the  State  of  Illinois. 

Sale  of  Liquors  to  Habitual  Drunkard — Indictment — Instructions. 

1.  In  a  prosecution  for  makin^ir  sales  of  intoxicating  liquors  to  a  person 
in  the  habit  of  getting  intoxicated,  it  is  error  to  instruct  the  jury  that  a  man 
who  gets  intoxicated  from  three  to  five  times  in  two  years  is  a  person  who  is 
in  the  habit  of  getting  intoxicated. 
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2.  There  is  no  rule  of  law  fixinsr  the  number  of  timeB  a  person  must 
become  intoxicated  within  a  stated  period  in  order  to  constitute  him  ** a 
person  in  the  habit  of  getting  intoxicated.*'  It  must  be  shown  that  he 
has  been  frequently  intoxicated,  and  has  thereby  acquired  an  involuntary 
tendency  to  become  so,  and  that,  at  the  time  of  the  sale  complained  of,  he 
is  in  the  habit  of  gettinsr  intoxicated. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  County  Court  of  Kankakee  County;  the 
Hon.  Thomas  S.  Sawyeb,  Judge,  presiding. 

Compare  the  preceding  case  of  Kamman  v.  People. 

Messrs.  Babntjm,  Kubens  &  Ames,  for  appellant 

Mr.  EL  L.  Richardson,  State's  Attorney,  for  appellee. 

Baker,  J.  Herman  Birr  was  tried  in  the  County  Court  of 
Kankakee  County  upon  an  indictment  wliich  contained  three 
counts  charging  him  with  making  sales  of  intoxicating  liquors 
to  Herman  Tracy,  a  person  in  the  habit  of  getting  intoxicated. 
He  was  acquitted  upon  all  of  the  counts  except  the  first,  and 
upon  that  he  was  convicted  and  judgment  rendered  against 
him  for  a  fine  of  $30  and  for  costs. 

At  the  request  of  the  prosecution  the  court  instructed  the 
jury  that  *^  when  a  man  gets  intoxicated  from  three  to  five 
times  in  two  years  he  is  a  person  in  the  habit  of  getting 
intoxicated,  and  you  should  so  find."  Tliis  instruction  was 
very  clearly  erroneous.  There  is  no  rule  of  law  fixing  the 
number  of  times  a  person  must  become  intoxicated  within  a 
stated  period  in  order  to  constitute  him  or  her  "a  person  in 
the  habit  of  getting  intoxicated."  The  only  rule  the  law 
prescribes  in  that  regard  is  this,  that  it  must  be  shown  and 
that  it  is  sufficient  to  show,  that  the  person  claimed  to  be  "  a 
person  in  the  habit  of  getting  intoxicated  "  has  been  frequently 
intoxicated,  and  has  thereby  acquired  an  involuntary  tendency 
to  become  intoxicated.  Murphy  v.  The  People,  90  HI.  59. 
The  law  goes  no  farther  than  this;  and  it  then  becomes  a 
question  of  fact  for  the  jury,  to  be  determined  from  the 
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evidence,  whether  or  not  ench  person  is  "  a  person  in  the  habit 
of  getting  intoxicated.  True  it  is,  that  in  Murphy  v.  The 
People  the  evidence  was  Leahy  had  been  drunk  from  three  to 
five  times  within  two  years,  and  from  such  evidence  the  jury 
found  as  a  fact  that  he  was  in  the  habit  of  getting  intoxicated, 
and  that  the  Supreme  Court  refused  to  disturb  the  verdict. 
But  in  so  doing  the  court  was  merely  considering  the  matter 
from  an  evidential  point  of  view,  and  held  that  from  the 
evidence  they  were  unable  to  say  the  jury  was  unauthorized 
to  find  that  Leahy  was  in  the  habit  of  getting  intoxicated. 

The  fourth  instruction  for  the  prosecution  was  ambiguous, 
inaccurate  and  misleading.  It  is  essential  to  the  statutory 
offense  in  question  that  the  person  to  whom  the  liquor  is  sold 
is,  at  the  time  of  the  sale,  in  the  habit  of  getting  intoxicated. 
Weidemann  v.  The  People,  92  111.  314.  Under  the  instruc- 
tion, as  we  understand  it,  the  jury  might  have  found  the 
defendant  guilty  of  the  offense  charged,  even  if  the  evidence 
was  that  Tracy  had  contracted  the  habit  of  becoming  intoxi- 
cated a  year  or  more  after  the  defendant  made  any  sales  of 
intoxicating  liquors  to  him. 

For  the  errors  in  the  instructions  the  judgment  is  reversed, 
and  the  cause  remanded. 

Heveraed  and  rema/nded. 


'  Robert  Hill 

V. 

LoRENZ  Reitz. 


Lis  Pendens — Prirify  "between  Plaintiff  and  Defendant  in  Execution — 
Action  against  Sheriff. 

1.  The  plaintiff  and  defendant  in  an  ezecntion  issned,  pending  a  trial  of 
the  right  of  property  between  the  latter  as  claimant  and  the  judgment 
creditors  of  a  third  person,  in  goods  levied  on  as  the  property  of  such  third 
person,  are  in  such  privity  of  relation  that  both  will  be  alike  bound  by  a 
judgment  finding  the  rights  of  property  against  the  claimant* 

2.  An  action  does  not  lie  against  the  Sheriff  for  failure  to  levy  an  ezecu- 
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tion  issued  pending  the  trial  of  the  right  of  property  under  the  former  levy 
on  the  property  as  that  of  a  third  person. 

[Opiuion  filed  December  9,  1887.] 

Appeal  from  the  Will  County  Circuit  Court;  the  Hon. 
Geobgk  W.  Stipp,  Jud^e,  presiding. 

Messrs.  Gun  &  Phelps,  for  appellant. 

Mr.  C.  W.  Bjrown,  for  appellee. 

Lacby,  J.  This  was  an  action  in  case  commenced  by  appel- 
lant against  appellee,  who  was  Sheriff,  to  recover  damages 
against  him  for  failure  to  levy  certain  executions  issued  out  of 
the  Circuit  Court  on  transcripts  from  a  Justice  of  the  Peace 
in  favor  of  appellant  and  against  one  Hannah  Floxman,  amount- 
ing to  about  $314.56. 

The  facts  are  about  as  follows:  The  appellee  held  in  his 
hands  an  execution  in  favor  of  Sherwin  &  Co.,  against  Simon 
Floxman,  husband  of  Hannah,  and  one  Runstein,  and  had  lev- 
ied on  certain  goods  as  the  property  of  said  Simon  to  satisfy 
said  execution.  Hannah  Floxman  served  a  notice  in  writing: 
on  the  appellee  that  she  claimed  the  goods  as  her  property, 
and  the  case  was  tried  in  the  County  Court  on  proper  issues 
formed,  and  the  rights  of  property  decided  to  be  in  the  said 
Hannah.  Thereupon  Sherwin  &  Co.  appealed  the  case  to  the 
Circuit  Court.  Subsequently  to  this  time  certain  transcripts 
in  favor  of  appellants  on  judgments  from  a  Justice  of  the 
Peace,  against  said  Hannah,  were  filed  in  the  Circuit  Court,  and 
executions  issued  thereon  and  placed  in  the  hands  of  the  appel- 
lee as  Sheriff,  and  he  notified  by  appellants  in  writing  to  levy 
the  same  on  the  said  goods  as  the  property  of  said  Hannah. 
Subsequently  to  this,  while  the  suit  for  the  trial  of  the  right 
of  property  was  pending  in  the  Circuit  Court,  the  said  Hannah, 
the  plaintiff  therein,  waived  a  jury  and  submitted  the  case  to 
be  tried  by  the  court,  which  ti'ial  resulted  in  favor  of  Sherwin 
&  Co.,  and  judgment  was  rendered  against  her,  the  court 
finding  the  title  to  be  in  her  husband.     The  goods  were  after- 
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ward  all  sold  and  the  proceeds  of  the  sale  applied  on  the  said 
execution  of  said  Sherwin  &  Co.  against  Simon  Floxman  et 
al.y  so  far  as  they  would  go.  Had  the  proceeds  of  sale  been 
applied  to  the  payment  of  the  appellant's  executions,  they 
would  have  more  than  satisfied  them.  Appellant's  executions 
were  never  levied  and  were  %fterward  returned  ''  mdla  iona.^^ 
It  is  claimed  that  a  liability  exists  against  the  Sheriff  to  recover 
for  refusal  to  levy  appellant's  executions  on  the  goods,  the 
proof  tending  to  show  that  they  belonged  in  fact  to  Hannah 
Floxman.  It  will  be  conceded  that  this  would  be  so  unless 
the  judgment  in  the  case  of  Hannah  Floxman  v.  Sherwin  & 
Go.,  trial  of  the  rights  of  property,  was  a  bar  to  appellant's 
right  to  claim  the  goods  as  the  property  of  said  Hannah,  she 
being  insolvent  except  for  these  goods. 

The  court  below  held  that  the  judgment  in  the  rights  of 
property  case  was  a  bar  and  gave  judgment  against  appellant 
for  costs,  from  which  this  appeal  is  taken. 

This  is  the  question  to  be  settled  by  this  court : 
Does  the  plaintiff  in  an  execution  issued  against  the  claimant 
in  a  suit  for  the  trial  of  the  rights  of  property,  while  such  suit 
is  pending,  wherein  the  Sheriff  had  levied  an  execution  issued 
against  a  third  person  on  certain  goods  claimed  both  by  the 
judgment  creditors  of  the  defendant  in  the  execution  and  said 
claimant,  occupy  the  relation  of  privy  to  such  claimant  in  such 
manner  as  to  be  bound  by  a  judgitient  of  the  court  finding  the 
rights  of  property  in  the  defendants  in  the  execution  ?  We 
think  it  does.  And  applying  the  law  to  this  case  we  are 
satisfied  that  the  appellant  must  be  bound  by  the  result  of  the 
suit  in  which  Mrs.  Floxman  was  claimant.  The  ti'ial  of  the 
rights  of  property  was  pending  when  his  executions  were 
issued,  and  Mrs.  Floxman  claimed  the  goods  in  the  manner 
pointed  out  by  the  statute.  If  she  succeeded,  then  Sherwin 
&  Co.  could  have  no  claim  in  the  goods  and  the  appel- 
lant's execution  would  immediately  attach.  She  was  fighting 
the  battle  for  appellant.  Before  she  instituted  her  suit  claim- 
ing the  goods  appellant  had  no  standing  in  court  whatever 
and  without  his  execution  he  could  have  none.  So  he  must 
be  regarded  as  having  acquired  his  .rights  pendente  lite  and 
is  bound  by  the  result  of  the  litigation. 
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It  is  insisted  by  counsel  for  appellant  that  the  plaintiflP  and 
defendant  in  an  execation  as  to  defendant's  property,  stand  in 
a  situation  of  antagonibm  and  for  that  reason  there  is  no 
privity.  We  think  such  suggestions  misleading.  If  sale  takes 
place  under  execution  the  purchaser  at  the  sale  must  neces- 
sarily derive  title  through  the  defendant  in  the  execution. 
Before  any  liens  are  acquired  the  title  to  the  property  must 
be  controlled  by  the  owner  and  by  the  result  of  the  litigation 
by  the  owner  concerning  his  property  in  case  there  be  no 
fraud. 

These  goods  were  already  in  the  custody  of  the  law  and  Mrs. 
Floxman  in  litigation  with  the  party  for  whose  benefit  they 
were  sold  to  deteimine  the  title.  The  appellant  cites  for 
authority  Watts'  Appeal,  35  Pa.  St  523,  cited  in  Bigelow  on 
Estoppels,  page  280,  281.  In  the  citation  it  is  said  that  no 
privity  exists  between  a  judgment  creditor  and  his  debtor, 
but  their  relation  is  one  of  antagonism.  According  to  the 
peculiar  facts  in  Watts'  Appeal,  supra^  the  application  of  that 
rule  of  law  may  have  been  proper.  Judgment  creditors,  in 
that  case,  were  entitled  to  the  money  arising  from  a  sale  of 
the  land  of  their  judgment  debtor  under  the  judgment  as 
against  another  judgment  creditor,  who,  while  his  judgment 
was  in  existence,  had  deeded  the  land  on  which  his  judgment 
was  a  lien  for  the  purchase  money  to  the  common  judgment 
debtor.  The  subsequent  judgment  debtors  were  not  held  to 
notice  that  as  between  the  common  judgment  debtors  and  the 
prior  owner  of  the  land,  and  at  the  same  time  judgment  debtor, 
there  was  a  secret  agreement  between  them  that  the  lien  of 
the  judgment  debtor  on  the  land  for  the  purchase  money 
should  still  exist.  Tlie  prior  owner  and  judgment  creditor 
was  estopped  by  his  deed  to  the  common  judgment  debtor; 
and  the  court  in  that  case  held  that  the  subsequent  judgment 
creditors  were  not  in  such  privity  with  the  common  judgment 
de  tor  as  to  the  land  sold  under  their  execution  that  they 
would  be  held  to  notice  of  this  secret  agreement  to  keep  above 
the  judgment  lien  of  the  prior  judgment  creditor  contrary  to 
the  purport  of  his  deed.  The  court  further  held  that  in  such 
case  there  was  such  antagonism  between  those  creditors  and 
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the  common  judgment  debtor,  as  to  relieve  tliem  from  being 
chargeable  with  such  notice. 

In  other  words,  those  judgment  creditors  were  regarded  as 
standing  in  the  light  of  innocent  purchasers  as  far  as  their 
judgment  lien  was  concerned,  on  account  of  being  misled  by 
the  deed  executed  before  their  judgment  was  entered.  It  is 
doubtful  whether  that  would  be  held  to  be  the  law  in  this 
State.  But  conceding  it,  the  case  is  quite  different  from  the 
one  at  bar,  and  could  have  no  application  here,  where  Sherwin 
&  Co.  had  done  nothing  to  mislead  the  appellant  in  regard  to 
their  claim  that  the  goods  belonged  to  Simon  Floxman,  but 
on  the  contrary  they  pushed  their  claim  to  final  success  in 
establishing  the  title  to  the  goods  in  their  judgment  debtor 
and  procured  the  sale  of  the  goods  under  execution  against 
him,  while  the  appellant  stood  idly  by  and  made  no  effort 
other  than  to  put  his  execution  against  Mrs.  Floxman  in  the 
hands  of  the  Sheriff  and  notifying  him  to  levy  on  them  as  the 
property  of  Mrs.  Floxman,  while  at  the  same  time  he  held 
tliem  on  a  prior  levy  as  the  goods  of  her  husband.  "We  think 
under  the  facts  of  this  case  the  doctrine  of  lis  pendens  wiU 
apply  in  its  full  force  to  appellant.  Mrs.  Floxman  liad  come 
in  under  the  statute  before  the  iss'iing  of  appellant's  execution 
against  her  and  was  contesting  the  title  rrith  her  husband's 
creditors,  and  appellant  was  not  in  antagonism  as  to  her  claim 
of  title  in  the  goods;  his  interest  and  hers  were  the  same. 
The  law  would  not  presume  that  ehe  would  fraudulently  assist 
to  defeat  her  own  title.  However,  if  she  and  her  husband's 
creditors,  with  the  knowledge  of  the  appellee,  fraudulently 
colluded  to  defeat  her  title  in  order  to  defraud  her  creditors 
and  to  fraudulently  allow  the  suit  to  go  against  her,  then  the 
antagonism  should  be  held  to  exist,  and  the  appellant  be  allowed 
to  show  those  facts  and  that  the  title  to  the  goods  was  in  Mrs. 
Floxman,  and  thereby  defeat  the  bar  of  the  judgment,  other- 
wise not.  There  was  no  attempt  to  do  so.  The  doctrine  of 
lis  pendens  applies  to  rights  acquired  under  sale  under  judg- 
ment executions  and  sales  and  pende7ite  lite  incumbrances. 
Cooley  V.  Bayton,  16  la.  19;  Steele  v.  Taylor  et  al.,  1  Minn. 
273;  Jackson  v.  Warren,  32  HI.  331,  341. 

The  judgment  must  be  affirmed.         Judgment  affirmed. 
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Valentine  Dewein 

V. 

The  City  of  Peoeia. 

Muni f} pal  Corporations — Street  Improvements — Drainage — Percolation 
qf  Water — Action  for  Damages, 

1.  In  an  action  against  a  municipal  corporation  to  recover  damages  to 
the  premipcfl  of  the  plaintiff  alleged  to  have  resulted  from  the  percolation  of 
water  from  a  trench  dug  in  the  street  for  a  water  pipe  and  filled  up  with 
soft,  porous  and  spongy  material  without  any  sufficient  outlet  for  the  water 
accumulating  therein,  it  is  held:  That  the  plaintiff  was  not  injured  by  the 
errors,  if  any,  of  the  court  below  in  giving  instructions  or  touching  the 
admission  of  evidence;  that  the  evidence  does  not  sustain  the  alleged  cause 
of  action;  that  evidence  that  there  was  more  water  in  the  plaintiff's  cellar 
and  premises  after  than  before  the  completion  of  the  improvement,  was  but 
slight  proof  and  was  entirely  overcome  by  other  evidence. 

2.  It  seems  that  a  municipal  corporation  is  not  liable  for  damages  for 
supposed  injuries  where  it  has  dug  a  ditch  in  a  street  and  filled  it  with  the 
same  soil,  although  the  soil  therein  is  somewhat  more  porous  than  before. 

[Opinion  filed  December  9, 1887.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

The  appellant  wa8  the  owner  of  block  1  in  Armstrong's 
Addition  to  Peoria,  which  he  divided  into  four  lots  and  at  and 
before  the  time  of  the  alleged  injury  to  the  same  by  the 
means  hereafter  mentioned,  owned  and  occupied  the  same. 

He  had  built  a  residence  on  lot  4  (the  northeast  quarter 
of  the  block),  costing  some  $15,000.  Appellant's  premises  arc 
bounded  by  the  Knoxvillcj  road  on  the  east,  Lynn  Street  on  the 
west,  Armstrong  Avenue  on  the  north  and  Chambers  Avenue 
on  the  south.  There  was  a  deep  ravine  cutting  appellant's 
premises  from  the  northwest  corner  to  the  southeast  corner, 
leaving  the  house  on  the  northeast  side  of  it.  This  ravine  in 
a.  somewhat  flattened  shape  extends  from  the  northwest 
corner  of  appellant's  premises  diagonally  across  Armstrong 
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Avenue  and  extended  up  toward  the  bluflE  into  the  block 
lying  immediately  west  and  north  of  appellant's  block,  past 
the  house  known  as  Odell's,  for  some  distance. 

This  ravine  was  originally  fifteen  or  more  feet  deep  where 
it  ran  through  appellant's  block.  At  the  place  where  the  ap- 
pellant built  his  house  there  was  a  little  knoll  projecting  from 
the  main  bluflE  from  which  the  water  drained  in  a  southerly 
direction. 

Jacob  Guyer  had  a  residence  just  opposite  appellant's  on 
the  block  just  north  across  Armstrong  Avenue,  though  being 
thirty  to  fifty  feet  further  east  and  fronting  south  on  said 
last  named  avenue. 

Prior  to  the  time  appellee  graded  Armstrong  Avenue,  in  1 883, 
the  water  on  Armstrong  Avenue  between  appellant's  premises 
and  Guj'cr's,  and  also  from  appellant's  premises,  ran  toward 
the  Knoxville  road.  The  ground  sloped  toward  the  city. 
The  Knoxville  road  runs  directly  north  to  the  bluflE  about  two 
blocks  from  appellant's  southeast  corner  and  has  quite  a  steep 
grade  rising  toward  the  north  about  thirty-four  feet.  From 
the  Knoxville  road  to  Lynn  Street  on  Armstrong  Avenue,  one 
block  directly  west,  the  ascent  is  some  three  and  one-half  feet, 
and  from  Lynn  on  the  same  avenue  to  Bigelow  St  eet,  one 
block  further  west,  the  ascent  is  still  more  rapid  till  the  Fummit 
of  the  bluff  is  reached,  a  short  distance  further  west.  Kiinning 
in  a  meandering  line  from  the  intersection  of  Bigelow  Street 
and  Armstrong  Avenue  to  a  point  a  little  to  the  north  of  the 
intersection  of  the  Knoxville  road  and  Pennsylvania  Avenue, 
would  represent  the  summit  of  the  bluff. 

The  drainage  from  the  summit  of  the  bluff  south  was  in  a 
general  southeasterly  direction  over  the  blocks  that  Guyer  and 
Odell  were  on,  to  the  appellant's  blook  and  across  over  that. 
Considerable  of  the  water  coming  from  east  of  Bigelow  Street 
and  west  of  the  ravine  across  appellant's  lot  drained  down 
through  that  ravine. 

In  the  fall  of  1883  appellee  graded  Armstrong  Avenue  all 
the  way  going  east  from  North  Street  up  to  the  west  side  of 
the  Knoxville  road.  This  improvement  required  the  excava- 
tion of  the  earth  from  eighteen  to  twenty -two  inches  in  Arm- 
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strong  Avenue,  the  replacing  it  with  eighteen  inches  in  the 
center  and  twelve  inches  at  the  sides  and  the  setting  of  curb 
stones,  the  upper  edge  of  which  was  to  be  ten  inches  above 
the  gravel  at  Lynn  Street;  they  were  of  the  same  height  on 
the  upper  and  lower  side  of  Armstrong  Avenue.  That  at 
the  lower  side  extended  along  the  depression  at  appellant's 
northwest  corner.  The  curb  stone  was  set  twenty  feet  from 
the  line  of  the  lot  and  the  space  between  appellant's  lot  and 
the  curb  stone  was  filled  up  with  earth  at  appellant's  request. 
A  part  of  the  earth  taken  from  the  street  was  used  by  him  to 
fill  up  to  the  grade  of  the  sidewalk.  A  portion  of  this  side- 
walk next  the  curb  was  used  as  a  grass  plat 

At  the  Knoxville  road  the  curb  on  the  upper  side  of  Arm- 
strong Avenue  is  one  foot  and  six  inches  higher  than  the  lower 
side,  giving  a  fall  of  two  feet  on  the  upper  side  and  three  feet 
six  inches  on  the  lower  side,  between  Lynn  Street  and  the 
Knoxville  road.  The  curb  stones  and  the  graveling  are  well 
laid  and  the  street  is  in  good  condition  to  outward  appearances 
at  least  After  the  excavation  of  this  earth  in  Armstrong 
Avenue,  winter  came  on  and  stopped  the  work  before  the 
gi*avel  was  filled  in,  and  considerable  water  gathered  therein 
and  laid  there  all  winter,  but  this  is  not  the  injury  complained 
of,  as  the  street  was  completed  before  any  damage  was  shown 
to  have  been  done  by  it 

The  damages  complained  of  and  for  which  recovery  is 
sought  in  the  declaration,  resulted  from  the  causes  now  to  be 
mentioned.  As  a  part  of  the  improvements  made,  appellee 
laid  a  water  pipe  on  Armstrong  Avenue  all  the  way  from 
North  Street  to  the  Knoxville  road,  a  distance  of  three  blocks. 
The  trench  dug  for  the  water  pipe  was  some  five  feet  deep 
and  two  feet  wide,  the  water  pipe  was  laid  at  the  bottom,  and 
the  ditch  was  then  again  filled  with  the  same  dirt  taken  out  of 
it,  and  the  gravel  put  over  it  and  the  street  rolled. 

The  declaration  avers  that  the  ditch  was  filled  up  with  soft, 
porous  earth  and  thereby  changed  the  drainage  along  the 
course  of  the  said  drain  so  filled  up,  of  water  below  the  sur- 
face of  the  ground,  from  its  natural  course;  that  by  the  reason 
thereof,  the  water  falling  in  time  of  rain  or  collecting  from 
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melting  snows  and  ice  npon  higher  Jands  north  and  west  of 
the  premises  of  the  appellant  and  npon  said  street,  so  in  pos- 
session and  under  the  control  of  appellee,  were  caused  to  flow 
over  and  percolate  tlirough  the  ground  out  of  their  natural 
course  in  and  upon  and  along  Ljnn  Street  and  in  and  upon 
Armstrong  Avenue  and  in  and  along  said  ditch  or  trench  so 
filled  up  with  soft  porous  and  spongy  material,  and  without  any 
suflScient  outlet  for  the  water  collecting  therein,  and  thereby 
the  said  waters  were  caused  to  collect,  stand  and  accumulate 
in,  upon  and  beneath  the  surface  of  the  ground  along  the 
said  Armstrong  Avenue  where  the  same  runs  along  Lynn 
Street  and  the  Knoxville  road  and  opposite  the  premises  of 
the  appellant,  and  that  the  same  were  caused  to  flow  over  and 
percolate  the  soil  and  clay  etc.,  of  the  plaintiflE,  in  and 
u|X)n  his  premises,  and  to  enter  and  fill  the  cellars  and  boiler 
room  of  his  dwelling  house  and  to  saturate  the  brick  walls  and 
to  soak  into  the  siding,  floors  and  woodwork  of  the  same,  etc., 
and  to  cnish  in  the  walls  of  his  cistern,  etc.,  and  rendered  the 
appellant's  lands  swampy,  etc.,  and  injured  his  buildings  and 
rendered  the  house  unfit  for  use.  The  appellant  declares  for 
damages  in  a  large  sum. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  verdict  for 
the  appellee  and  judgment  rendered  against  the  appellant  for 
costs,  from  which  this  appeal  is  taken. 

Attached  is  a  substantial  drawing  of  the  appellant's  premises 
and  all  the  surroundings,  which  will  make  it  easier  to  under- 
stand the  situation  of  affairs. 
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Messrs.  McCcjlloch  &  McCulloch,  for  appellant. 

Appellee,  in  the  improvement  of  its  streets,  is,  in  respect  to 
the  control  of  surface  water,  to  be  governed  by  the  same  rules 
as  are  private  persons.  Nevins  v.  City  of  Peoria,  41  111.  602; 
Eigney  v.  Chicago,  102  111.  64;  Aurora  v.  Glllott,  58  III.  132; 
Aurora  v.  Reed,  67  111.  29;  Gillison  v.  Charleston,  16  W.  Ya. 
303;  Inman  v.  Tripp,  11  R  I.  620;  O'Brien  v.  St.  Paul,  25 
Minn.  331. 

Surface  water  is  that  which  falls  upon  the  gi'ound  in  times 
of  rain,  or  which  accumulates  from  melting  snow  and  ice, 
whether  the  same  lies  upon  or  flows  over  the  surface  or  per- 
colates through  it,  and  so  continues  to  be  surface  water  until  it 
has  reached  some  defined  channel.  Wheatley  v.  Baugh,  25 
Pa.  St.  528;  Haldeman  v.  Bruckheart,  45  Pa.  St.  514;  Cooper 
V.  Barber,  3  Taunt.  99;  Broadhent  v.  Ramsbotham,  11  Exch. 
602;  Eawson  v.  Taylor,  11  Exch.  369;  Livingston  v.  McDon- 
ald, 21  Iowa,  160;  Chatlield  v.  Wilson,  28  Yt.  49. 

The  liability  is  the  same  when  it  causes  injury  by  the  divis- 
ion of  surface  water  as  it  would  if  it  diverted  a  running  stream 
and  caused  it  to  flow  upon  appellant's  premises.  Peck  v.  Her- 
rington,  109  111.  611;  Pixley  v.  Clark,  35  N.  Y".  620;  Gillham 
V.  Madison  Co.  R.  R.  Co.,  49  111.  484;  Gormly  v.  Sanford,  52 
111.  158. 

The  owner  of  the  dominant  heritage  can  not  impose  upon 
a  servient  any  burden  which  the  latter  was  not  obliged  by 
nature  to  bear.  Hicks  v.  Silliman,  93  111.  265;  Peck  v.  Her- 
rington,  109  111.  611;  Mellor  v.  Pilgrim,  3  111.  App.  476; 
Same  v.  Same,  7  111.  App.  306;  Pixley  v.  Clark,  36  N.  Y.  520. 

Messrs.  I.  C.  Pincknet  and  H.  W.  Wblls,  for  appellee. 

No  action  lies  against  the  owner  for  interfering  with  or 
destroying,  percolating  or  circulating  water  under  the  earth's 
surface.  Pixley  v.  Clark,  35  N.  T.  527;  Acton  v.  Blundell, 
12  Mees.  &  Wels.  324. 

An  owner  may  dig  upon  or  cultivate  his  own  land  at  pleas- 
ure though  he  cut  ofif  or  open  water,  circulating  or  dead,  under 
the  earth,  to  his  neighbor's  injury.  Such  water  is  not  differ- 
ent from  the  earth  itself.     He  owns  it.     He  does  not  own  the 
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water  of  a  surface  stream,  and  can  not  set  it  back  to  ahothers 
injury  without  liability.     Pixley  v.  Clark,  35  N.  Y.  531. 

It  is  a  well  recognized  principle  that  when  a  thing  not  Tnalum 
in  86  is  authorized  to  be  done  by  a  valid  act  uf  the  Legislature 
and  is  performed  with  due  skill  and  care  in  strict  conformity 
to  the  provisions  of  the  act,  its  performance  can  not,  by  the 
common  law,  be  made  a  ground  of  action,  however  much  one 
may  be  injured  by  it  Rigney  v.  Ciiicago,  102  111.  64. 
.  We  submit  the  city  had  an  unquestioned  right  to  improve 
the  street  as  it  did.  The  improvement  was  a  public  work  of 
great  utility  and  the  work  was  done  in  a  most  skillful  manner. 
Such  being  the  case  we  submit  the  city  can  not,  under  the 
authority  last  cited,  be  liable  for  such  consequences,  which  could 
not  have  been  anticipated  when  the  AV^ork  was  done. 

Laobt,  J.  The  grounds  upon  which  appellant  seeks  a 
reversal  in  this  case  are  that  the  court  below  gave  improper 
instructions  for  appellee  and  admitted  improper  evidence  on 
the  part  of  appellee  and  refused  to  allow  certain  evidence  on 
the  part  of  appellant. 

We  have  examined  the  evidence  in  the  case  with  much  care 
and  have  come  to  the  conclusion  that  there  is  such  a  lack  of 
evidence  on  the  part  of  apj^ellant  that  the  jury  ought  not  to 
have  found  in  his  favor  under  any  state  of  instructions  and 
without  reference  to  the  request  of  appellant  to  the  City  Coun- 
cil to  put  in  the  sewer  complained  of.  The  main  burden  of 
the  appellant's  proof  goes  to  show  that  there  was  more  water 
in  his  cellar  and  premises  after  the  completion  of  the  grading 
of  the  street  and  the  putting  in  the  water  pipe  than  there  had 
been  before,  and  the  jury  was  asked  to  infer  from  this  fact 
that  the  putting  in  the  water  pipe  by  appellee  was  the  cause 
of  the  trouble. 

This  kind  of  evidence  at  best  is  only  slight  proof,  but 
when  we  come  to  consider  the  other  evidence  in  the  case, 
that  all  or  nearly  all  the  other  property  that  laid  west  and 
north  and  higher  than  the  surface  of  the  street  along  and  north 
of  appellant's  residence  was  similarly  a£fected  by  water  with 
his,  even  the  force  of  that  evidence  is  destroyed. 
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It  seems  that  the  soil  along  the  side  of  the  bhiff  in  the  neigh- 
borhood was  of  such  a  nature  that  in  times  of  excessive  rain- 
fall it  would  fill  with  water  and  fill  the  cisterns  and  cellars  in 
that  neighborhood  notwithstanding  the  great  fall  there  was  to 
the  south. 

To  such  an  extent  did  this  take  place  that  cisterns  would 
be  broken  in  by  the  great  pressure  and  the  weight  of  the  water 
gathered  around  them  and  cellars  would  be  filled.  Of  course 
water  was  all  the  time  making  its  way  down  grade  and  the 
lower  it  went  the  more  water  would  accumulate. 

Mr.  Guyer,  a  witness  introduced  by  the  appellant,  shows 
that  the  soil  on  each  side  is  common  clay  and  was  full  of  water. 
He  says :  "  On  one  part  of  my  lot  I  dug  a  cess  pool  and  lound 
water  four  feet  from  the  surface.'"  Four  feet  would  not  be  as 
low  as  the  surface  of  the  street,  saying  nothing  about  the  water- 
pipe  ditch.  '*  I  had  water  in  my  cellar  before  the  improve- 
ments were  made  but  not  so  much  as  since."  "  The  bottom  of 
my  cellar  is  two  or  three  feet  higher  than  the  surface  of  the 
street.  Dewein's  place  is  a  little  lower  than  mine.  From 
the  Knoxville  road  on  that  high  land  clear  over  to  Eliza- 
beth Street  there  is  ^  great  deal  of  water  in  the  ground 
and  a  good  many  cellars  and  cisterns  have  water  in  them ; 
cisterns  have  been  broken  in  with  the  surface  water  and 
privy  vaults  have  been  filled  by  surface  water.  My  cis- 
tern that  was  broken  was  full.  The  surface  water  was  then 
ten  feet  above  the  level  of  the  street."  The  theory  is  ad- 
vanced that  the  water  rose  from  below  in  the  ditch  into 
Guyer's  cellar  by  means  of  the  law  of  capillary  attraction. 
Such  a  theory  as  that  is  wholly  inadmissible.  His  cellar  was 
over  ninety  feet  from  the  place  where  the  water  pipe  was 
buried  and  there  are  no  known  laws  of  nature  that  would  jus- 
tify the  belief  in  such  result.  The  street  in  front  of  appellant's 
house  liad  a  good  fall  to  the  east  to  the  Knoxville  road,  and 
had  a  good  level  gi^ade  to  that  road,  and  does  not  appear  to 
have  been  overflowed  by  water  on  the  surface  and  none  could 
possibly  reach  appellant's  premises  from  the  surface  on  account 
of  the  intervening  curb  stone.  Appellant's  house  was  ninety 
feet  from  the  water-pipe  ditch  and  evidently  water  percolated 
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through  the  intervening  clay  if  it  reached  there  from  the  street 
at  all,  which  it  is  likely  it  did. 

The  tests  showed  that  the  street  beneath  the  gravel  was  full 
of  water  as  well  as  the  intervening  clay  soil  between  it  and 
plaintiflTs  house,  and  all  on  about  the  same  level.  But  other 
tests  showed  that  in  the  water  pipe  ditch,  at  the  Knoxvillc 
road,  it  was  much  lower.  This  shows  that  water  did  not  run 
down  along  the  water  pipe  very  readily  at  that  point,  other- 
wise the  water  would  have  been  as  high  at  that  point  as  above, 
barring  the  descent  in  the  grade. 

It  is  more  than  likely  that  the  filling  up  of  the  ravine  west 
of  appellant's  house,  which  he  did  very  considerably,  had  a 
tendency  to  cause  water  to  accumulate  in  his  cellar.  The 
ravine  was  sixteen  feet  deep,  and  would  have  a  strong  tend- 
ency to  draw  the  water  out  of  appellant's  lot  for  a  considerable 
distance  back  toward  his  house,  and  perhaps  drain  it  below 
the  bottom  of  his  cellar,  and  that  may  account  for  his  cellar 
being  dry  theretofore. 

But  when  the  ravine  is  filled  up  to  the  extent  it  was,  it  no 
doubt  stopped  the  heavy  drainage  that  it  had  before.  The 
water  did  not  appear  in  appellant's  cellar  till  1SS5,  a  year  after 
this  water  pipe  was  put  in.  The  substance  of  the  appellant's 
complaint  is  that  appellee,  in  making  the  ne^eded  improvements 
along  the  street,  necessarily  loosened  up  the  soil  in  its  excava- 
tion by  first  digging  it  out  and  then  restoring  it,  and  made  it 
a  little  easier  for  water  to  pass  through  it,  and  in  consequence 
he  has  been  damaged. 

We  are  of  the  opinion  that  the  appellant  has  no  remedy  for 
such  an  injury  as  that.  There  has  been  no  ditch  left  oi)en ;  no 
drain  has  been  cut.  The  cases  of  Livingston  v.  McDonald, 
21  la.  160,  and  Mellor  v.  Pilgrim,  3  111.  App.  476,  in  their  facts, 
are  not  like  those  in  this  case.  In  each  of  these  cases  water 
had  been  collected  by  means  of  tile  drains  and  flowed  onto  the 
lands  of  the  plaintiflE  by  that  means.  Bnt  suppose  a  ditch 
had  once  been  dug  and  then  filled  up  with  the  same  soil, 
would  the  law  notice  any  claim  for  damages  for  supposed 
injuries  resulting  from  the  fact  that  the  soil,  in  the  excavated 
and  filled-up  ditch,  was  a  little  more  porous  than  before  and 
allowed  a  little  more  water  to  percolate  through  it  ? 
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Public  policy  and  the  good  of  society  would  preclude  such 
rule.  The  rule  announced  in  the  two  cases  above,  wo  under- 
stand to  have  been  considerably  mpdified  by  the  case  of 
Peck  V.  Herrington,  109  111.  611,  the  principles  announced  in 
which,  if  carried  out  to  legitimate  inference,  would  prevent 
recovery  in  this  case.  It  will  not  be  necessary  to  notice  the 
other  point  in  regard  to  appellee  showing  that  appellant  re- 
quested and  promoted  the  laying  of  the  water-pipe,  damages 
to  recover  for  which  act  he  now  sues. 

The  evidence,  we  think,  would  not  justify  a  jury  in  render- 
ing a  verdict  in  favor  of  appellant  The  instructions  given 
for  the  appellee,  as  applied  to  the  evidence  in  the  case,  were 
not  erroneous.     The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


John  Tanton* 

V. 

John  E.  Van  Alstine. 


Landlord  and  Tenant — Tenancy  from  Year  to  Year — Termination  of— 
Notice — In  structions, 

1.  A  tenancy  from  year  to  year,  although  commenced  under  a  parol 
agreement,  can  only  be  determined  by  the  statutory  notice  of  sixty  days,  in 
writing. 

2.  In  an  action  to  recover  rent  under  a  tenancy  from  year  to  year,  in  the 
absence  of  the  required  notice  to  determine  the  tenancy,  it  is  error  to  instruct 
the  jury  thit  the  defendant  is  not  liable  unless  he  actually  used  and  occupied 
the  premises  for  the  year  in  question. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Woodford  County;  the 
Hon.  N.  W.  Gkeen,  Judge,  presiding. 

Mr.  W.  L.  Ellwood,  for  appellant. 
No  brief  was  filed  for  appellee. 
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BAKEii,  J.  Tanton,  appellant,  was  the  owner  of  a  forty- 
acre  tract  of  ]and  that  was  sarrounded  on  all  sides  by  lauds 
owned  and  occupied  by  Yan  Alstine,  appellee.  In  1878  or 
1879,  the  witnesses  are  uncertain  which,  the  parties  entered 
into  a  verbal  contract  by  which  appellant  rented  said  forty 
acres  to  appellee  at  $50  a  year,  no  length  of  time  the  lease 
was  to  continue  being  agreed  upon,  and  the  arrangement  being 
that  either  party  should  give  the  other  notice  of  his  intention 
to  end  the  lease.  It  seems  the  land  was  occupied  by  the  ten- 
ant and  the  rent  settled  for  at  $50  a  year  down  to  March  1, 
1884:.  This  suit  was  for  the  recovery  of  $50  for  rent  for  the 
year  ending  March  1,  1885.  On  appeal  from  a  Justice  of  the 
Peace,  a  trial  in  the  Woodford  Circuit  Court  resulted  in  a  ver- 
dict and  judgment  for  appellee. 

Tanton  contends  that  he  is  entitled  to  recover  the  $50  under 
the  terms  of  his  express  contract;  while  the  position  of  Yan 
Alstine  seems  to  be  that  as  that  contract  was  verbal  and  made 
in  1878  or  1879  he  is  not  responsible  for  the  rent  of  1884  un- 
less he  used  and  occupied  the  land  that  year.  While  he  insists 
he  did  not  use  the  land  in  1884,  the  evidence  tends  to  show 
that  he  that  season  pastured  Gould's  cattle  thereon,  as  well  as 
on  his  own  land.  We  do  not,  however,  regard  this  matter  as 
very  material  in  the  settlement  of  the  present  controversy. 

In  the  view  we  take  of  the  case  we  may  wholly  ignore  the 
terms  of  the  special  agreement,  and  all  consideration  of  the 
provisions  of  the  Statute  of  Frauds.  It  is  an  admitted  fact  that . 
appellee  took  possession  of  the  premises  as  tenant  of  Tanton 
in  1878  or  1879,  and  continued  in  the  use  and  occupation  of 
them  until  1884,  and  each  year  paid  or  settled  $50  a  year  as 
rent  therefor.  The  tenancy  thereby  became  a  tenancy  from  year 
to  year,  and  each  party  was  bound  to  give  the  other  at  least  sixty 
days'  notice  in  writing  in  order  to  terminate  the  ten  incy  at 
the  end  of  the  year.  Sec.  5,  Statute  of  Landlord  and  Tenant. 
As  tenant  from  year  to  year,  Yan  Alstine  was  entitled  to  the 
statutory  notice  to  quit,  and  could  not  have  been  evicted  from 
the  land  by  his  landlord  without  such  notice.  Prickett  v. 
Ritter,  16  111.  96;  Creighton  v.  Sanders,  89  111.  543.  The 
rights  of  the  parties  in  this  respect  were  reciprocal,     4  Kent's 
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Com.  Ill  and  112.  The  evidence  shows  that  no  notice  to  ter- 
minate the  estate  was  given  by  either  party.  Appellee,  then, 
had  the  right  to  use  and  occupy  the  land  durino:  1884,  and  if 
he  did  not  do  so  it  was  his  own  fault,  and  whether  he  used  the 
land  or  not,  he  was  liable  for  the  rent  of  that  year.  In  all 
cases  of  a  renting  from  year  to  year  or  month  to  month  the 
holding  will  be  construed  to  be  at  the  same  rent  unless  there 
be  some  act  of  one  or  both  of  the  parties  to  rebut  such  an 
implication.  Prickett  v.  Ritter,  16  111.  96;  Clapp  v.  Noble,  84 
111.  62;  Clinton  Wire  Cloth  Co.  v.  Gardner,  99  111.  151.  Our 
conclusion  is,  that  the  verdict  of  the  jury  should  have  been  for 
appellant  for  $50. 

At  the  trial,  the  court,  at  the  instance  of  appellee,  instructed 
the  jury  that  he,  appellee,  was  not  legally  bound  to  use  the 
land  for  the  year.  1884,  and  was  not  liable  to  pay  rent  for  the 
same  for  the  year  1884,  unless  the  jury  believed  from  the 
evidence  that  he  used  and  occupied  the  same  for  that  year. 
Such  instruction  was  in  conflict  with  the  views  we  have  herein 
expressed,  and  was  erroneous,  and,  without  doubt,  it  induced 
the  jury  to  return  the  verdict  they  did. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Iieve?*sed  and  remanded. 


Randall  Smith 

V. 

Josephine  Mohler. 


Replevin— Chattel    Mortgage — Fraudulent  Intent — Evidence— Inetruc' 
tions, 

.In  an  action  of  replevin  to  recover  the  possession  of  a  piano  held  by  the 
defendant  under  an  execution  against  a  third  ];)erson,  it  is  held:  That  evi- 
dence touching  the  validity  of  a  certain  chattel  mortgage  on  the  piano  was 
properly  excluded,  the  genuineness  of  said  mortgage  not  being  in  issue; 
that  the  verdict  is  not  so  manifestly  against  the  weight  of  evidence  as  to 
require  a  reversal;  and  that  there  was  no  error  in  the  instructions. 
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[Opinion  filed  December  9,  1S87.] 

Appeal  from  the  Circuit  Court  of  Bureau  County;  the 
Hon.  George  W.  Stipp,  Judge^  presiding. 

Messrs.  Eckels  &  Kyle,  for  appellant. 

Messrs.  Gibons  &  Gibonb,  for  appellee. 

Lacet,  J.  Tliis  was  a  suit  of  replevin  brought  before  a 
Justice  of  the  Peace,  by  apjDellee,  to  recover  the  possession  of 
a  piano  which  she  claimed  as  her  property.  The  appellant 
was  a  Constable  and  had  taken  it  on  execution  in  favor  of  Isaac 
Conant  against  Frank  and  Samuel  Mohler,  claiming  and  levy- 
ing on  the  property  as  that  of  Frank  Mohler.  The  trial  tak- 
ing place  in  the  Circuit  Court,  resulted  in  favor  of  appellee. 

The  issue  in  the  case  was,  as  to  whether  the  piano  was  the 
property  of  Frank  Mohler  or  appellee.  The  appellee  testi- 
fied that  she  purchased  the  piano  of  Frank  Mohler,  December 
24, 18S5,  for  $100  cash,  paid  to,  or  to  the  use  of,  Frank  Mohler- 

In  order  to  contradict  the  appellee  in  regard  to  her  claim  of 
ownership  of  the  piano,  several  witnesses  were  put  on  the 
stand  who  testified  to  statements  claimed  to  have  been  made 
by  her  subsequently  to  the  time  of  the  alleged  purchase  con- 
tradictory to  her  claim  of  property  in  tlie  piano,  and  also  to 
show  that  a  certain  chattel  mortgage  taken  by  her  for  $3,100, 
from  said  Frank  and  her  husband,  on  the  pianL>  and  other 
property  on  December  18,  1885,  was  fraudulent. 

Appellant  attempted  to  prove  by  one  Steele,  that  Frank 
Mohler,  out  of  the  presence  of  appellee  and  before  the  mort- 
gage was  executed,  stated  he  intended  to  make  a  bogus  chattel 
mortgage  to  appellee.  The  court  ruled  out  this  proposed 
proof,  and,  we  think,  correctly.  The  question  of  the  genuine- 
ness of  the  chattel  mortgage  was  not  in  issue,  nor  was  Frank 
Mohler  a  party  to  this  suit.  If  such  evidence  could  be  allowed 
to  show  that  the  mortgage  was  fraudulent,  then  appellee 
might  have  gone  into  that  question  and  have  shown  that  the 
mortgage  was  genuine. 
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This  would  have  involved  the  trial  of  an  issue  not  involved 
and  the  time  of  the  court  have  been  consumed  useless! v. 
Even  if  such  issue  had  been  determined  in  appellant's  favor  it 
settled  nothing,  as  the  question  whether  there  was  a  genuine 
sale  of  the  piano  to  appellee,  as  she  claimed,  would  still  remain 
unsettled  and  undetermined.  The  execution  of  the  chattel 
mortgage  and  the  alleged  purchase  of  the  piano  were  entirely 
separate  transactions,  the  sale  not  at  all  depending  on  the 
validity  of  the  mortgage.  It  does  not  necessarily  follow  that 
because  an  intended  fraud  was  committed  in  the  one  case  that 
the  sale  in  the  other  was  fraudulent.  It  would  only  have  estab- 
Jislied  that  appellee  was  fraudulently  hiclinech  But  such 
evidence  could  not  be  allowed  to  show  guilt  in  another  matter 
not  invalid  either  in  a  civil  or  criminal  case.  The  whole  mat- 
ter of  the  chattel  mortgage  having  been  fraudulent  should 
have  been  rejected. 

As  to  the  question  of  the  weight  of  evidence  not  support- 
ing the  verdict,  we  can  only  say  that  while  this  court  might 
have  been  better  pleased  with  a  verdict  the  other  way,  yet  it 
is  not  so  manifestly  against  the  weight  of  the  evidence  as 
requires  that  the  judgment  should  be  set  aside.  The  jury  had 
the  undoubted  right  to  believe  the  testimony  of  the  appellee 
to  be  true,  notwithstanding  her  contradictory  statements,  and 
this  court  would  not  be  authorized  to  interfere. 

We  see  no  serious  error  in  the  appellee's  first  and  second 
instructions.  The  first  appears  to  be  without  fault,  and  the 
second,  so  far  as  assuming  that  there  had  been  sale  of  the  piano 
to  appellee,  we  think  is  not  open  to  the  criticism  made.  It 
only  refeiTcd  to  the  sale  to  fix  a  period  of  time  in  regard  to 
the  alleged  fraud  in  the  transaction,  and  evidently  did  not 
assume  that  there  was  a  valid  sale.  Nor  do  we  think  it  could 
be  fairly  understood  that  there  was  a  sale  at  all.  The  main 
issue,  as  is  shown  by  defendant's  instructions,  appeared  to  be 
the  questions  of  fraud  in  the  sale  of  the  piano,  and  not  whether 
there  was  a  sale  of  some  kind. 

Complaint  is  also  made  that  the  court  modified  the  appel- 
lant's instructions  so  as  to  hold  her  to  be  a  party  to  the  sup- 
posed fraudulent  intent  of  Frank  Mohler  in  making  the  sale 
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of  the  piano  to  Iwir,  only  in  case  the  appellee  had  knowledge 
of  such  fraudulent  intent,  or  had  such  knowledge  of  such 
transactions  as  **  could  reasonably  and  necessarily  lead  a  reason- 
ably cautious  person  to  infer  that  said  sale  was  made  with 
intent  to  hinder  and  delay  creditors." 

The  objection  is  made  that  the  court  erred  in  striking  out 
the  M'ord  "naturally"  as  the  instruction  was  offered,  and  insert- 
ing the  word  '*  necessarily "  as  it  was  given.  This  was  a 
proper  modification  as  will  be  seen  by  reference  to  the  decision 
of  the  Supreme  Court  in  the  case  of  Boies  v.  Henney,  32  111. 
130,  145. 

Seeing  no  sufficient  error  in  the  record  to  reverse  the  judg- 
ment it  is  therefore  affirmed. 

Jvdgment  affirmed. 


Board  of  Supervisors 

V. 

The  People  ex  rel.  Commissioners  of  Highways* 

Bridges — County  Aid — Power  of  Commissioners  of  Highways — Ma%\' 
damus — No  Discretion  in  County  Board — Pleading, 

1.  The  Commissioners  of  Highways  have  the  exclusive  power  to  deter- 
mine when  a  necessity  exists  for  constructing  a  bridore  and  the  kind  of 
bridge  required,  and  to  decide  whether  the  conditions  exist  which  entitle 
the  town  authorities  to  call  for  county  aid. 

2.  The  Commissioners*  estimate  of  probable  cost  of  a  proposed  bridge  is 
not  a  part  of  the  **  otHcial  business"  of  the  Board,  which  is  required  to  be 
done  at  a  regular  or  special  meeting*  or  of  the  **  official  acts  and  proceed- 
ings" which  are  required  to  be  kept  in  its  record  book. 

3.  The  law  does  not  require,  in  all  cases  other  than  those  of  an  emer- 
gency arising  from  sudden  destruction  or  serious  damages,  that  the  County 
Board  shall  actually  appropriate  from  the  county  treasury,  a  sum  suflicicnt 
to  meet  one-half  the  expense  of  a  proposed  bridge  before  it  c:in  be  built  or 
the  contract  therefor  let  by  the  Commissioners. 

4.  Where  it  appears,  upon  a  petition  for  mandamus  to  compel  a  County 
Board  to  make  an  appropriation  from  the  County  Treasurer  uf  a  sum  sutli- 
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cient  to  meet  one-half  the  expense  of  a  proposed  bridjre,  that  the  statutory 
conditions  precedent  have  been  substantially  coiuplied  with,  the  writ  will 
be  awarded. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding. 

Messrs.  11.  L.  Kiohabdson  and  C.  E.  Stare,  for  appellant 

Messrs.  William  Potter  and  Stephen  R.  Moore,  for  ap- 
pellees. 

Baker,  J.  This  was  a  petition  for  a  mandamus  by  the 
people  on  the  relation  of  the  Commissioner  of  Highways  of 
the  town  of  Kockville  against  the  Board  of  Supervisors  of 
Kankakee  County  to  compel  them  to  make  an  appropriation 
from  the  county  treasury,  under  the  provisions  of  section  19 
of  the  act  in  force  July  1, 1883,  in  "  regard  to  roads  and  bridges 
in  counties  under  township  organization  "  of  a  sum  sufficient  to 
meet  one-half  the  expense  of  a  bridge  to  be  constructed  over 
Forked  Creek,  where  the  same  is  crossed  by  the  i)ublic  high- 
way between  section  5  and  section  8  in  naid  town.  The 
Circuit  Court,  on  the  trial,  awarded  a  peremptory  writ  of 
mandamus  to  compel  the  Supervisors  to  grant  the  aid  de- 
manded. 

Most  of  the  material  questions  involved  in  the  controversy 
arise  upon  the  rulings  of  the.  court  sustaining  a  demurrer  to 
the  3d,  4th,  5th,  6th  and  7th  pleas,  and  overruling  a  demurrer 
to  the  replications  to  the  8th  plea.  It  appeared  from  the 
j:)etition,  estimate  and  affidavit  which  were  presented  to  tlie 
Board  of  Supervisors  at  their  July  meeting,  188(),  that  the 
bridge  was  needed,  the  town  was  wholly  responsible  for  the 
work,  and  the  total  estimated  cost  of  building  it  was  $1,000  ; 
that  the  cost  of  building  tlie  bridge  would  be  more  than 
20  cents  on  the  $100  on  the  latest  assessment  roll  of  the  town, 
and  that  the  levy  of  the  road  and  bridge  tax  for  that  yeai*  in 
^aid  town  was  for  the  full  amount  of   60  cents  on  each  $100 
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allowed  by  law  for  the  Commissioners  to  raise,  and  that  the 
major  part  of  it  was  needed  for  the  ordinary  repairs  of  roads 
and  bridf]jo8.  The  4th,  5th  and  6th  pleas  were  alike  in-respect 
to  legal  pi'in?i|)lc;  the  4th  averred  that  the  nnjur  part  of  the 
road  and  bridge  tax  was  not  needed  for  the  ordinary  repairs 
of  roads  and  bridges  in  the  town,  but  on  the  contrary,  said 
tax  was  enough  for  the  ordinary  repairs  of  roads  and  bridges 
and  a  surplus  of  at  least  $1,000  for  erecting  said  bridge ;  the 
5th  averred  that  the  road  and  bridge  money  on  hand  taken 
with  the  60  cents  levied,  etc.,  was  sufficient  to  pay  the  cost  of 
the  bridge  and  that  said  money  was  not  needed  for  the  pay- 
ment of  outstanding  orders  and  was  not  needed,  nor  the  major 
part  thereof,  for  the  ordinary  repair  of  roads  and  bridges,  but 
was  available  for  building  said  bridge;  and  the  6th  plea 
averred  that  the  amount  of  money  necessary  to  pay  the  cost 
of  the  bridge  was  not  needed  for  the  ordinary  repair  of  roads 
and  bridges,  and  that  the  Commissioners  had  in  their  treasury 
and  with  the  tax  levied  sufficient  money  for  which  there  was 
no  other  superior  demand  to  pay  the  cost  of  said  bridge.  It 
will  be  noted  that  not  one  of  these  pleas  traversed  the  fact 
that  the  levy  that  year  in  the  township  of  the  road  and  bridge 
tax  was  for  the  full  amount  of  60  cents  on  each  $100  or  denied 
that  the  petition  which  the  Commissioners  had  presented  to 
the  Board  of  Supervisors  stated  that  the  major  part  of  said 
tax  was  needed  for  the  ordinary  repairs  of  roads  and  bridges 
in  the  town.  The  matters  of  making  improvements  upon  the 
public  roads,  of  determining  when  a  necessity  exists  for  con- 
structing a  bridge  over  a  stream,  of  determining  the  character 
of  the  bridge  to  be  built  and  letting  the  contract  to  build  it, 
of  determining — within  a  certain  maximum — what  per  cent, 
of  tax  shall  be  levied  on  the  pro[)erty  of  the  town  for  road 
and  bridge  purposes  and  the  payment  of  outstandin/  orders, 
and  of  deciding  whether  or  not  the  major  part  of  tlie  sixty 
cents  levied,  allowed  by  law,  is  needed  for  the  ordinary  repair 
of  roads  and  bridges,  are  all,  by  the  statute,  intrusted  ex- 
clusively to  the  judgment  and  discretion  of  the  Commissioners 
of  Highways  of  the  several  towns.  As  was  said  by  the 
Supreme  Court  in  New  Boston  v.  Board  of  Supervisoi's,  110 
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111.  197,  and  reiterated  in  Supervisors  v.  The  People,  118  III. 
459,  '*  as  the  Legislature  has  seen  fit  to  commit  snch  matters 
to  the  management  of  the  local  officers  of  the  town,  it  is  not 
the  province  of  the  com-ts,  by  judicial  construction,  to  place  it 
elsewhere." 

The  town  authorities  are  better  qucalified  to  judge  than  are 
the  courts,  what  amount  of  the  road  and  bridge  tax  is  needed 
for  the  ordinary  repair  of  the  roads  and  bridges  in  their 
town,  and  if  the  matter  was  left  to  the  discretion  of  the 
County  Board,  it  might  frequently  interfere  with  the  proper 
operation  of  the  statute  and  defeat  the  evident  intention  of 
the  Legislature.  We  think  the  Circuit  Court  properly  sus- 
tained the  demurrer  to  the  4th,  5th  and  6tli  pleas. 

The  substance  of  the  7th  plea  was  that  the  estimate  of  $1,000 
was  based  upon  the  purpose  to  build  an  iron  bridge;  that  an 
iron  bridge  was  not  necessary,  and  that  a  good,  sufficient  and 
suitable  wooden  bridge  could  be  built  at  one-half  the  expense, 
and  would  not  cost  more  than  20  cents  on  the  $100  on 
the  latest  assessment  roll  in  said  town.  We  have  already 
stated  that  the  matter  of  determining  the  kind  of  bridge 
to  be  constructed  is  vested  wholly  •  and  only  in  the  local 
authorities  of  the  town.  The  two  cases  above  cited  by 
us  seem  to  be  very  much  in  point.  The  plea  was  bad,  and 
the  court  did  right  in  sustaining  the  demurrer  to  it. 

The  substance  of  the  3d  plea  was  that  the  estimate  made 
by  the  Commissioners  of  Highways  of  the  probable  cost  of 
the  proposed  bridge  was  not  made  at  a  regular  or  special 
meeting  of  the  Board  of  Commissioners;  that  there  is  no  offi- 
cial act  by  said  Board  of  Commissioners  making  such  estimate, 
and  no  record  of  the  same.  It  is  urged  by  appellants  that  the 
tenth  section  of  the  act  of  1883  provides  that  "no  official  biib- 
iness  shall  be  transacted  by  the  Board,  except  at  a  regular  or 
special  meeting,"  and  also  that  the  Town  Clerk  shall  be  ex 
officio  clerk  of  said  Board,  and  shall  keep  a  record  of  all  the 
official  acts  and  proceedings  of  tiie  Board  in  a  well-bound 
book,  to  be  provided  for  that  purpose,  which  record  shall  be 
signed  by  the  president  and  clerk."  We  think  these  provis- 
ions have  no  application  to  the  matter  in  hand.     The  various 
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sections  of  the  statute  must  be  construed  together,  and  each 
section  and  every  provision  should  receive  a  reasonable  con- 
structioo.  The  nineteenth  section  says  that  the  Commissioners 
may  petition  the  County  Board  for  aid,  and  that  they  shall 
make  a  careful  estimate  of  the  probable  cost  and  attach  thereto 
their  affidavits  that  the  bridge  is  necessary,  and  will  not  be 
made  more  expensive  than  is  needed  for  the  purpose  desired; 
and  further,  said  section  makes  provision  that  ''such  estimate 
and  affidavit  shall  be  filed  with  the  petition."  It  would  seem 
it  is  no  more  necessary  the  "  estimate"  should  be  entered  upon 
the  record  of  the  Board  than  that  the  "  affidavit,"  **  the  peti- 
tion for  aid,"  the  petition  for  a  writ  of  mandamus,  and  the 
various  pleadings  filed  by  the  Commissioners  in  this  suit 
should  be  entered  upon  such  record.  All  of  these  various 
papers  may,  in  one  sense,  be  considered  as  *'  official  acts  and 
proceedings  of  the  Board."  It  is  the  evident  intention  of  the 
statute  that  the  petition,  estimate  and  affidavit  shall,  all  three, 
be  filed  with  and  presented  to  the  Board  of  Supervisors  of 
the  county.  So,  also,  it  will  hardly  be  contended  that  the 
Commissioners,  in  the  performance  of  the  duty  imposed  by  the 
fifth  section  of  the  act,  to  take  possession  of  and  keep  under 
shelter,  when  not  in  use,  all  scrapers,  plows  and  other  tools 
belonging  to  their  towns,  can  do  no  act  in  furtherance  thereof, 
except  it  be  at  a  regular  or  special  meeting  of  the  Board ;  and 
yet  such  taking  possession  of  and  keeping  such  tools  is  as 
much  a  part  of  the  official  business  of  the  Commissioners  as  is 
making  the  estimate  of  pi'obable  cost  of  a  bridge  and  swearing 
to  the  statutory  affidavit  Just  what  the  "official  business" 
is  that  must  be  done  at  a  regular  or  special  meeting,  and  what 
the  "  official  acts  and  proceedings  "  are  that  are  required  to  be 
kept  in  the  record  book  of  the  Board,  it  is  wholly  unnecessary 
now  to  specify.  In  our  opinion  there  was  no  error  in  holding 
that  the  demurrer  to  the  plea  in  question  was  well  taken. 

The  8th  plea  was  to  the  eflfect  that  the  relators  had  erected 
and  completed  the  bridge  without  county  aid,  and  that  all 
expenditures  and  expenses  in  the  building  of  said  bridge 
was  under  and  by  direction  of  said  Commissioners  alone. 
The  first  replication  to  this  plea  was  that  after  relators  had 
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I  presented  their  petition  for  aid  to  the  County  Board,  they  let 
I  the  contract  for  building  the  bridge  relying  upon  the  aid  asked 
of  the  county ;  that  in  pursuance  of  such  contract  the  bridge 
had  been  built,  and  that  one-half  the  expense  thereof  had  been 
paid  by  the  town,  and  the  other  half  of  the  expense,  to  wit,  the 
half  to  be  met  by  the  appropriation  from  the  county  treasury, 
was  still  due  and  unpaid. 

The  second  replication  was  to  the  effect  that  the  bridge  was 
not  erected  without  the  county  aid  that  had  been  asked  for  by 
relators,  but  was  built  on  the  faith  and  liability  of  the  county 
to  pay  one-half  the  expense,  and  not  on  the  credit  and  at  the 
expense  of  the  town  alone.  This  case  does  not  fall  under  the 
]3^t  proviso  of  Sec.  19,  where,  in  certain  cases  of  emergency, 
a  bridge  may  be  repaired  or  rebuilt,  and  the  petition  to  the 
County  Board  may  be  presented  during  the  progress  of  the 
work  or  after  its  completion.  But,  we  do  not  understand  the 
law  to  be  that  in  all  cases  other  than  those  of  an  emergency 
arising  from  sudden  destruction  or  serious  damages,  it  is  abso- 
lutely essential  that  the  County  Board  should  actually  appro- 
priate from  the  county  treasury  a  sum  sufficient  to  meet  one- 
half  the  expense  of  the  proposed  bridge,  before  such  bridge 
can  be  built  or  the  contract  therefor  let  by  the  Commissioners. 

The  only  conditions  precedent  that  we  find  in  the  statute  to 
the  building  of  a  bridge  with  county  aid  are,  first,  that  the 
Commissioners  shall  present  to  the  County  Board  such  a  jjeti- 
tion  for  aid  as  is  required  by  Sec.  19;  second,  the  matters 
stated  in  the  petition  must  be  true ;  third,  that  before  such 
bridge  can  be  constructed  under  the  provisions  of  said  section, 
the  commissioners  must  make  a  careful  estimate  of  the  proba- 
ble cost  of  the  same  and  attach  thereto  their  affidavits  that  tlio 
siime  is  necessary,  and  will  not  be  made  more  expensive  than 
is  needed  for  the  purpose  desired ;  and  fourth,  such  estimate 
and  affidavit  must  be  filed  with  the  petition.  It  appears  from 
the  record  before  us  that  all  these  conditions  were  substantially 
complied  with.  The  required  papers  were  presented  to  the 
Board  of  Supervisors  at  their  July  meeting,  1886.  The  duty 
then  devolved  upon  them  to  make  the  appropriation;  the 
statute  is  mandatory,  and  they  had  no  discretion  to  refuse  the 
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aid  sought.  The  Commissioners  having  done  all  that  was 
required  of  tliem,  were  authorized  to  proceed  with  the  con- 
struction of  the  necessary  bridge  and  rely  upon  the  legal  liabil- 
ity of  the  county  to  pay  one-half  the  expense  thereof;  and  the 
latter  should  not  now  be  allowed  to  take  advantage  of  its  own 
wrong.  There  was  no  error  in  overruling  the  demurrer  to 
the  replications. ,  All  material  facts  that  were  alleged  in  the 
petition  of  the  relators  that  were  not  traversed  by  the  pleas  of 
the  defendants  stood  admitted  upon  the  record.  It  was,  there- 
fore, unnecessary  for  the  relators  to  prove  or  for  the  court  or 
jury  to  find  either  that  the  cost  of  the  bridge  exceeded  20 
cents  on  the  $100  on  the  last  assessment  roll  of  the  town,  or 
that  the  levy  of  the  road  and  bridge  tax  for  the  year  in  said 
town  of  Kockville  was  for  the  full  amount  of  60  cents  on 
each  $100. 

The  other  objections  urged  by  appellants  against  the  Judg- 
ment we  regard  as  too  unimportant  and  technical  to  require 
special  attention;  suffice  it  to  say  that,  in  our  opinion,  such 
objections  are  not  well  taken. 

The  peremptory  writ  of  mandamus  was  properly  awarded 
for  the  sum  of  406.21,  that  being  one-half  of  the  actual  cost  of 
the  construction  of  the  bridge. 

Finding  no  error  in  the  record  that  should  reverse,  the 
judgment  is  affii-med. 

Judgment  affirmed. 


JOSIAH    DeYO 
V. 

Edwin  Ferris. 


Statute  of  Frauds — Right  to  Flow  Water  through  Drain. 

A  parol  aprref^nient  for  a  right  to  flow  water  througrh  a  ditch  on  another's 
land  is  void,  such  rijg^ht  being  an  interest  in  lands  within  the  Statute  of 
Frauds. 

[Opinion  filed  December  9,  18S7.] 
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Appeal  from  the  Circuit  Court  of  Stark  County;  the  Iloii. 
S.  S.  Page,  Judge,  presiding. 

Mr.  Miles  A.  Fcllek,  for  appellant. 

Messrs.  J.  C.  Decker  and  0.  C.  Wilson,  for  appellee. 

Lacey,  J.  This  is  the  same  ease  that  was  in  this  court  and 
decided  at  its  May  term,  1886,  (22  111.  App.  154,)  when  this 
court  held  that  tlie  contract  upon  which  the  suit  was  brought 
was  void  under  the  Statute  of  Frauds  and  the  cause  was  re- 

■ 

manded  to  the  court  below. 

That  decision  is  referred  to  for  a  complete  statement  of  the 
facts.  At  the  March  term,  1887,  of  the  Circuit  Court,  the 
case  was  again  tried  and  a  judgment  was  again  entered  against 
appellant  for  $75,  the  full  amount  of  the  original  claim. 
From  that  judgment  an  appeal  is  again  taken.  The  basis  of 
the  appellee's  claim  is  this:  The  appellee  and  appellant  are 
the  owners  of  adjoining  lands  across  which  runs  a  wide  swale 
unfit  for  cultivation  without  drainage;  the  appellee's  is  the 
lower  heritance,  and  he  had  a  ditch  already  completed  across 
his  land  up  to  within  about  two  rods  of  appellant's  land.  In 
the  fall  of  1882  the  parties  to  this  suit  agreed  between  them 
that  appellee  should  extend  the  ditch  into  appellant's  land  and 
the  latter  should  pay  him  $75.  This  contract  was  not  reduced 
to  writing. 

We  held  when  the  case  was  here  before,  upon  the  evidence, 
that  the  subject  of  the  contract  was  that  in  addition  to  the 
expense  of  extending  the  ditch  about  two  rods  onto  appellant's 
land,  the  expense  of  which  was  trifling,  it  was  in  the  contem- 
plation of  the  parties  that  appellant  should  have  the  right  of 
wsyr  for  the  flowage  of  the  water  from  his  land  through  the 
ditch  of  appellee  on  his  land,  and  that  this  right  was  a  part  of 
the  consideration  of  the  contract.  After  a  careful  examination 
of  the  case  and  the  law  we  held  that  a  parol  agreement  con- 
cerning the  right  of  way  for  flowage  of  water  through  a  ditch 
on  another's  land  is  within  the  Statute  of  Frauds  and  void. 

Hence  it  followed  that  the  contract  as  a  contract  was  void. 

Vol.  XXIV    27 
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We  also  intimated  that  there  was  a  possible  right  of  recovery 
on  the  part  of  appellee  on  the  qiLantuTn  meruit  for  the  work 
and  labor  done  by  appellee  at  appellant's  request,  in  digging 
the  small  portion  of  the  ditch  to  and  on  the  appellant's  land. 

We  find  the  record  of  the  evidence  much  the  same  as  it  was 
when  the  case  was  here  before.  Its  main  features  are  not 
changed.  It  is  now  insisted  that  appellee  had  left  the  two 
rods  at  the  upper  end  of  his  ditch  unexcavated  for  the  pur- 
poses of  a  farm  crossing,  and  that  the  $75  was  given  him  in 
part  to  compensate  him  for  the  expense  of  bridging  the  ditch. 
But  this  excuse  can  not  avail  for  the  reason  that  the  bridge  in 
itself  was  of  no  benefit  to  appellant,  and  he  naturally  would 
not  want  to  ])ay  $75  for  such  expense  unless  he  got  the  right 
of  way,  and  the  bridge  has  not  yet  been  built.  Appellee  him- 
self testifies  that  the  proposition  made  by  him  to  appellant 
was  "  to  cut  and  extend  the  ditch  through  onto  your  land  and 
make  a  good  outlet  for  your  tiling." 

This  proposition  appellant  accepted  and  the  twenty  or 
twenty-five  feet  on  appellee's  land  and  ten  to  fifteen  feet  "  on- 
to appellant's"  land  was  dug.  The  proposition  presupi>osed 
the  right  of  way  over  appellee's  land  for  drainage  for  appel- 
lant's tiling,  otherwise  how  could  there  be ''a  good  outlet" 
for  the  latter's  tile? 

It  is  evident  the  verdict  for  $75  can  not  be  sustained. 

This  ought  to  have  been  manifest  from  the  decision  of  this 
court  when  the  case  was  here  before. 

For  the  error  in  not  setting  aside  the  verdict  and  granting  a 
new  trial,  the  judgment  is  reversed  and  the  cause  remanded. 

Heversed  aiid  remanded. 
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Michael  Mann 

V. 

City  of  Elgin. 

Real  Property— Purchaser  of  Lot,  Bound  by  Description  in  Deed— Es- 
toppel— Obstruction  qf  Street — Ordinance — Time, 

1.  The  purchaser  of  a  lot  is  bound  by  the  description  contained  in  his 
deed,  and  is  estopped  from  claiming:  more  land  than  is  therein  described,  or 
the  plat  as  recorded  showed  to  be  free  from  an  adjoining  street,  or  that  he 
knew  or  by  reasonable  inquiry^'might  have  known  was  not  in  the  street. 

2.  Where  a  street  or  highway  is  dedicated  by  an  individual  to  the  pub- 
lic»  and  it  appears  beneficial  and  necessary  to  the  public,  acceptance  will  be 
presumed  from  slight  circumstances. 

3.  In  the  case  presented,  the  evidence  shows  that  the  defendant  knew 
that  one-half  of  a  certain  street  was  on  the  lot  purchased  by  him. 

[Opinion  filed  December  9,  1887.] 

In  error  to  the  Circuit  Court  of  Kane  County;  the  Hon. 
C.  W.  Upton,  Judge,  presiding. 

Mr.  Fjjank  Crosby,  for  plaintiff  in  error. 

Messrs.  Botsford  &  Wayne,  for  defendant  in  eiTor. 

LaceYj  J.  This  was  a  suit  commenced  before  a  Justice  of 
the  Peace  by  appellee  against  appellant  for  violating  an  ordi- 
nance of  the  appellee  in  relation  to  the  obstruction  of  streets. 

The  apj^Uant,  in  the  Circuit  Court  on  trial,  was  fined  in  the 
sum  of  $100.  The  cause  was  tried  by  a  jury.  One  P.  J. 
Kimball,  Jr.,  was  the  owner  of  the  premises  on  which  the  divis- 
ion of  the  city  was  afterward  laid  out,  and  one  Jenne  owned 
the  land  adjoining  on  the  north.  Kimball  platted  the  land 
into  lots  and  blocks  with  the  necessary  streets,  leaving  a  street 
on  the  north  three  rods  wide,  and  by  agi-eement  with  Jenne 
one-half  the  width  was  on  Jenne's  land.  The  addition  laid 
out  was  named  and  called  P.  J.  Kimball,  Jr.'s,  3d  addition  to 
Elgin,  and  a  plat  of  it  as  recorded  is  as  follows: 
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The  street  on  the  north  was  called  North  Division  Street, 
and  is  the  one  that  appellant  is  charged  with  obstructing. 
The  original  plat  had  no  course  or  distance  of  North  Division 
Street  marked  on  it,  but  it  had  the  width  marked  on  it  in 
several  places,  and  also  dotted  lines  running  longitudinally 
through  its  center,  marking  the  south  line  of  Mrs.  Jenne's 
land  and  the  north  line  of  P.  J.  Kimball,  Jr.'s,  land,  and  show- 
ing half  the  street  to  be  on  each;  and  as  showing  how  wide  the 
street  was  on  each  side  of  the  dotted  line,  it  was  on  the  orig- 
inal map  marked  37J  links. 

The  obstruction  complained  of  was  the  moving  by  appel- 
lant of  his  fence,  north  from  the  south  line,  as  shown  by  the 
map,  some  36  or  37  links  to  about  the  center  of  the  street 
along  its  whole  width. 

The  map  showing  the  premises  as  represented  by  the  orig- 
inal plat  is  hereto  attached  and  showing  it  as  now  fenced. 
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One  Knott,  owns  the  property  immediately  east  in  the  same 
division,  as  will  be  seen  by  reference  to  the  above  plats,  and 
abont  twenty  years  ago  fenced  it  np,  putting  his  north  line 
fence  on  the  sonth  line  of  the  street  as  platted  off  by  the 
originaVpIat,  leaving  37 J  links  or  1^-  rods  of  the  width  of  the 
street  south  of  Jenne's  south  line.  There  it  has  remained 
ever  since.  About  seventeen  years  before  the  commencement 
of  this  suit,  appellant  having  purchased  his  property  from 
John  Waite,  who  claimed  through  conveyances  from  Kim- 
ball, (appellant's  deed  bearing  date  May  14,  1868,)  fenced  it, 
setting  his  north  fence  on  a  line  running  west  with  that  of 
Knott,  leaving  half  of  the  width  of  the  street  on  the  Kimball 
addition,  and  one-half  on  Jenne's  land,  as  the  plat  shows  it 
was  laid  out 

The  public  had  for  seventeen  years  used  and  occupied  the 
street  as  claimed  by  appellee.  The  appellant  himself  swears 
the  travel  has  been  confined  to  the  street  limits  as  now  claimed 
for  seventeen  years. 

The  map,  however,  showed  that  the  width  of  appellant's 
lot  north  and  south  was  5.87  chains,  which,  if  it  was  of  that 
width,  would  just  about  take  the  portion  of  the  street  as  laid 
out  by  the  map  that  was  on  Kimball's  land.     Discovering  this 
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fact,  it  appears,  was  the  occasion  of  appellant  moving  his 
fence  north  into  the  street.  It  was  evidently  a  mistake  of  the 
surveyor  and  platter  of  the  map  in  not  taking  from  the  land 
the  one-half  the  street  left,  and  shown  by  the  plat  The  ai> 
pellant  moved  his  fence  into  the  street,  as  it  is  claimed,  so  as 
to  take  in  the  strip  of  land  claimed  to  be  a  portion  of  North 
Division  Street,  just  before  this  suit  was  commenced. 

It  is  objected  that  the  mapping  was  not  in  compliance  with 
the  statute,  and  as  to  a  portion  of  the  signers,  not  properly 
signed,  and  hence  the  street  was  not  legally  conveyed  to  the 
public.  We  will  not  stop  to  inquire  into  that  question,  as  we 
think  the  case  can  be  disposed  of  without  it  It  appears  that 
the  deed  from  Waite  to  appellant  conveyed  to  him  the  proj^ 
erty  by  the  following  description,  viz.:  "Lot  3,  Block  2(), 
P.J.Kimball,  Jr.'s,  3d  Addition  to  E'gin  as  laid  out  ai)  1 
recorded."  The  appellant  is  bound  by  this  deed  and  estopjx*  I 
from  claiming  any  more  land  than  the  deed  describes,  or  tlu 
plat  as  recorded  showed  was  free  from  the  street,  or  that  a|v 
pellant  knew  or  might  by  reasonable  inquiry  have  known  was 
not  in  the  street  At  all  events  he  must  have  known  that 
37J  links  was  reserved  on  the  north  side  as  a  street.  He  built 
his  fence  accordingly  and  never  claimed  diflferently  for  over 
seventeen  years. 

The  jury  had  a  right  to  find  from  the  circumstances  that  he 
had  seen  the  original  map,  and  seen  the  dotted  lines  and  the 
width  of  the  street  marked  thereon,  also  showing  that  half  of 
the  street  was  on  lot  3.  Mrs.  Jenne  had  moved  her  fence 
north,  leaving  half  the  street 

The  jury  had  abundant  evidence  for  finding  tliat  there  was 
half  the  street  on  his  lot  3,  and  that  he  knew  it  at  the  time  of 
his  purchase.  Under  these  circumstances  he  would  be  estopped 
from  claiming  to  own  any  portion  of  the  street,  notwith- 
standing his  lot  did  not  hold  out  in  width.  Kimball,  without 
doubt,  intended  to  dedicate  this  strip  of  land,  37J  links  wide, 
on  the  north  line  of  his  division,  to  the  public  for  the  pur- 
poses of  a  street 

All  concurred,  Kimball,  Waite  and  appellant,  in  recognizing 
the  rights  of  the  public  for  seventeen  years,  and  the  public 
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traveled  and  used  the  street  for  all  the  purposes  of  a  street 
for  that  length  of  time.  It  does  not  appear  that  the  street 
needed  any  repairs  requiring  the  expenditure  of  money  on  it. 
Hence  the  only  way  the  public  could  manifest  its  acceptance 
would  Be  by  using  it  for  the  purposes  of  travel,  which  it  did. 
Where  a  street  or  highway  is  dedicated  by  an  individual  to 
the  public,  and  such  appears  beneficial  and  necessary,  as  in  this 
case,  acceptance  on  the  part  of  the  public  will  be  presumed 
from  slight  circumstances.  There  is  abundant  evidence  in  the 
record  from  which  the  jury  might  llnd  an  acceptance  on  the 
part  of  the  public. 

The  map  on  which  appellant's  claim  to  title  rests  shows  that 
lot  3  did  not  embrace  the  37J  links  in  width  on  the  north 
side,  and  that  was  reserved  for  the  purposes  of  a  street. 

If  the  map  had  not  been  definite  enough,  from  which  alone 
the  land  described  therein  could  have  been  located,  but  the 
grantor  had  gone  on  the  land  and  located  it  by  the  aid  of  the 
map  and  the  grantor,  such  location  would  be  binding  on  both 
parties,*  and  the  deed  would  have  been  good  as  to  such  loca- 
tion. By  some  means  appellant  ascertained  what  the  proper 
location  was,  as  appears  from  the  way  he  fenced  it,  leaving 
out  half  the  street;  besides,  the  very  map  his  lot  is  describerd 
by  in  his  deed  shows  a  street  on  the  north,  and  the  original 
map  shows  the  width  and  the  dividing  line  between  Jenne  and 
Kimball,  Jr. 

The  jury,  as  we  think,  was  fully  justified  in  finding  a  ver- 
dict for  appellee.    The  judgment  is,  therefore,  affirmed. 

Judgment  affirmed. 


Margaret  Dunn 

V. 

Pickard  Brothers. 


Husband  and  Wife— ''Family  Expenses"— See,  15,  Ch,  68,  R.  S. 

A  lip^Ht  farm  wagon  is  not  a  family  expense  within  the  meaning  of  Sec. 
15,  Chap.  68,  R.  S. 


424  Appellate  Courts  of  Illinois. 

' ■ — ■ rr  ^  ■  Ml  -  — I       — * 

Dunn  V.  Pickard  Brothers. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  tlie  Circuit  Court  of  Woodford  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Thomas  Kennedy  and  M.  L.  Newell,  for  appellant. 

The  law  in  question  was  jmssed  by  our  Legislature  March 
30,  1874.  Previous  to  this  time,  the  Supreme  Court  of  Iowa, 
from  whence  our  law  seems  to  have  been  taken,  had  held  that 
a  cook  stove  and  fixtures  used  in  the  family  (Finn  v.  Bose,  12 
Iowa,  567)  and  provisions  and  clothing  (Ilawke  v.  Urban,  18 
Iowa,  83)  were  family  ex[>ense8  under  the  law.  Since  then  it 
lias  been  held  by  the  same  court  that  a  piano  (Smedly  v.  Felt, 
41  Iowa,  688),  a  lady's  gold  watch  and  chain  (Marquardt  v. 
Fiangher,  60  Iowa,  148),  an  organ  (Frost  v.  Baker,  65  Iowa, 
178),  a  sewing  machine  (3  N.  W.  R  670),  when  used  in  the 
family  under  the  rule  stated  in  Smedly  v.  Felt,  41  Iowa,  and 
followed  by  our  court  in  Van  Platen  v.  Krneger,  11  111.  App. 
627,  were  proi)er  exj)enses  under  the  statute.  It  has  also  held 
under  the  same  rule  that  a  reaping  machine  (McCormick  v. 
Muth,  49  Iowa,  636),  merchandise  and  live-stock,  also  a  break- 
ing plow  (Russell  v.  Long,  52  Iowa,  250),  money  borrowed  to  pay 
family  expenses  (Davis  v.  Richey,  55  Iowa,  719),  attorneys'  fees, 
etc.  (Fitzgerald  v.  McCarty,  65  Iowa,  702),  and  the  expene^es 
of  an  insane  wife  in  a  hospital  (Delaware  County  v.  McDawelh 
46  Iowa,  170),  were  not  family  expenses  imder  the  law. 

So  far  as  we  are  able  to  find,  only  such  articles  as  are  used 
in  the  dwelling  house  seem  to  have  been  held  to  be  "family 
expenses"  under  the  law.  The  line  seems  to  have  been  drawn 
at  the  threshold. 

Our  Appellate  Court  in  Yan  Platen  v.  Kmcger,  11  HI.  App. 
627,  hold  the  words  "expenses  of  the  family"  mean  such  ex- 
] senses  as  were  incurred  for,  on  account  of,  and  to  be  used  in 
the  family;  and  what  wonld  be  included  in  the  tei-m  must, 
within  the  above  limitation,  be  determined  by  the  circum- 
stances of  each  case. 

Mr.  James  A.  Riley,  for  appellees. 
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"The  statute  does  not  limit  the  h'ability  of  the  property  of 
the  wife  to  expenditures  for  necessary  family  expenses.  It 
applies  to  the  expenses  of  the  family,  without  limitation  or 
qualification  as  to  kind  or  amount."  Van  Platen  v.  Krueger, 
11  111.  App.  629.  And  again,  "if  the  courts  should  under- 
take to  classify  family  expenses  into  those  which  are  and  those 
which  are  not  a  charge  upon  the  property  of  both  husband 
and  wife,  they  would  soon  find  themselves  involved  in  an  in- 
tricate and  uncertain  maze."     Id. 

If  a  banker  or  business  man  in  the  city  buys  a  horse  and 
buggy,  that  his  family  may  ride  around  in,  and  if  it  is  used  by 
them  for  their  pleasure  and  enjoyment,  is  not  that  as  much  of 
a  family  expense  as  a  piano  (Smedley  v.  Felt,  41  Iowa,  588)  in 
the  house,  or  a  lady's  gold  watch  and  chain?  Marquardt  v. 
Flangher,  60  Iowa,  148. 

This  court  has  held  that  the  statute  applies  for  the  expenses 
of  the  family,  without  limitation  or. qualification  as  to  kind  or 
amount.  Van  Platen  v.  Krueger,  11  III.  App.  627.  So  with 
this  bnggy;  even  if  it  had  been  proven  to  be  a  large,  strong 
one,  it  might  still  be  a  family  expense.  If  it  were  purchased 
for  and  used  in  Dunn's  family,  it  is  a  family  expense.  Finn 
V.  Eose,  12  Iowa,  565.  The  jury  were  justified  in  saying,  after 
considering  all  the  evidence,  that  this  buggy  was  purchased 
for  and  used  in  Dunn's  family,  and  the  verdict  was  manifestly 
in  accordance  with  the  evidence. 

La.cey,  J.  This  suit  was  brought  by  appellees  originally 
before  a  Justice  of  the  Peace,  to  recover  of  appellant  the  price, 
877.50,  of  a  two-horse,  double-seated  buggy,  sold  by  the 
appellees,  dealers  in  such  articles,  to  the  husband  of  the  ap- 
pellant in  1882.  The  suit  was  appealed  to  the  Circuit  Court 
and  there  again  tried  and  judgment  rendered  against  appellant 
for  the  amount  of  the  claim,  from  which  judgment  this  appeal 
is  taken.  The  husband,  to  whom  the  buggy  was  sold,  died  be- 
fore the  appellant  was  sued,  and  his  estate  was  administered 
iilX)n  by  appellant  and  she  took  the  buggy  as  a  part  of  her 
award. 

The  right  to  recover  in  this  case  is  claimed  by  appellees, 
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under  Sec.  15  of  the  act  relating  to  husband  and  wife,  as 
follows : 

"The  expenses  of  the  family  and  of  the  education  of  the 
children  shall  be  chargeable  upon  the  property  of  both  hus-' 
band  and  wife,  or  of  either  of  them,  in  favor  of  creditoi-s 
therefor  and  in  relation  thereto  they  may  be  sued  jointly  or 
separately."  The  above  statute  is  a  copy  of  a  statute  pre- 
viously passed  in  the  State  of  Iowa,  and  to  the  interpretations 
given  to  it  by  the  courts  of  that  State,  prior  to  its  adoption  in 
tliis  State  we  should,  in  a  great  measure,  look  for  light  as  to 
its  meaning.  The  proper  solution  of  the  question  presented 
in  this  case  will  depend  on  what  is  meant  in  the  said  act  by 
the  term,  ^^  expenses  of  the  family P 

This  term  certainly  does  not  cover  every  species  of  articles 
bought  which  goes  directly  or  remotely  to  the  support  of  and 
[for  the  benefit  of  the  family.  If  such  were  the  case  there 
would  scarcely  be  an  article  purchased  that  would  not  come 
within  that  term,  "family  expenses." 

Farming  implements  of  the  farmer  and  the  tools  of  the 
mechanic  are  generally  used  to  make  money  for  the  benefit  of 
the  family,  yet  it  would  hardly  be  contended  that  such  articles 
would  be  for  family  expenses.  Anything  that  is  used  as  a 
general  thing  to  carry  on  the  farm  of  a  farmer  or  the  trade  of 
a  tradesman  or  mechanic,  are  not  to  be  regarded  as  family 
expenses  within  the  meaning  of  the  statute.  The  Supreme 
Court  of  the  State  of  Iowa  has  held  that  a  cook  stove  and  fix- 
tures used  in  the  family,  provisions  and  clothing,  a  piano,  a 
lady's  gold  watch  and  chain,  an  organ,  a  sewing  machine  when 
used  in  the  family,  are  expenses  of  the  family  within  the 
meaning  of  the  statute.  Fun  v.  Hose,  12  la.  567;  Hawke  v. 
Urban,  18  la.  83;  Smedley  v.  Felt,  41  la.  588;  Marquardt  v. 
Flangher,  60  la.  148;  Frost  v.  Baker,  65  la.  178. 

It  has  also  been  held  by  the  same  court  that  a  reaping 
machine,  merchandise  and  live  stock  and  a  breaking  plow, 
money  borrowed  to  pay  family  expenses,  attorneys'  fees,  and 
the  expenses  of  an  insane  wife  in  a  hospital,  were  not  family 
expenses  under  the  law.  McCormick  v.  Muth,  49  la.  536; 
Kussell  V.  Long,  62  la.  250;  Davis  v.  Ritchie,  55  la.  719;  Fitz- 
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gerald  v.  McCarty,  55  la.  702;  Delaware  Oo.  v,  McDawell,  46 
la,  170. 

After  a  careful  reading  of  tliia  evidence  in  the  case  we  con- 
clude that  the  buggy  in  question  comes  more  fairly  under  the 
class  of  the  articles  last  above  decided.  The  buggy  was  a 
strong  one  and  after  taking  ont  the  hind  seat,  was  very  suit- 
able for  use  as  a  light  wagon  around  the  farm  and  going  to 
and  from  market,  taking  articles  to  market  and  bringing  back 
articles  for  use  of  family  or  otherwise,  and  for  use  as  a  gen- 
eral "hack"  wagon,  and  it  was  generally  used  as  a  light 
waaron  on  the  farm.  The  husband  in  his  lifetime  was  a  farmer 
enffao^ed  on  the  farm  where  he  resided  with  his  familv.  He 
had  but  one  span  of  horses  and  one  set  of  harness.  Those 
horses  and  harness  were  exclusively  used  to  the  buggy.  The 
evidence  clearly  shows  that  the  buggy  was  used  in  no  other 
way  than  as  a  general  light  wagon  on  a  farm.  The  family 
xflay  have,  and  sometimes  did,  use  the  buggy  to  ride  in  to 
church  and  town  and  other  places,  so  they  might  do  in  a  two- 
horse  heavy  wagon,  but  that  would  not  change  the  character 
of  the  use  of  the  wagon,  and  justify  a  recovery  from  the  wife 
on  account  of  its  purchase  by  the  husband  under  the  head  of 
family  expense.  It  would  hardly  be  claimed  that  the  outlay 
for  a  common  two-horse  wagon,  used  for  all  work,  even  to 
cart  the  family  to  church,  town  or  other  places,  should  be 
classed  in  "family  expenses."  It  would  occupy  the  sam3 
place  as  the  reaping  machine  and  money  borrowed  to  pay 
family  expenses. 

We  do  not  think  the  law,  by  judicial  construction,  should  be 
extended  to  cover  cases  under  the  head  of  "family  expenses" 
not  fairly  within  the  meaning  of  the  statute.  The  courts  of 
Iowa  have  gone  as  far  in  that  direction  as  a  very  liberal 
construction  of  the  statute  would  warrant  The  evidence  in 
this  case  is  not  conflicting,  and,  we  think,  fails  to  support  the 
verdict  The  judgment  of  the  court  below  is,  therefore, 
reversed  and  the  cause  remanded. 

Heversed  and  remanded* 
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Pat  KICK  R.  Baxnon,  Impl'd,  etc. 

V. 

H.  L.  Thayer  et  al. 

Mechanic's  Lien — Parties — Trust  Deed— Foreclosure, 

1.  In  a  proceeding  to  enforce  a  mechanic's  lien  on  property  covered  by  a 
trust  deed,  the  holder  of  the  notes  secured  thereby  and  tbe  trustee  should  be 
made  parties  defenlant,  or  such  ho'der  will  not  be  bound. 

2.  In  the  casi  pre«*ented,  the  evidence  showi?  th:it  the  holder  of  the  lien 
was  in  possession  of  facts  as  to  the  ownership  of  the  note  sufficient  to  put  him 
on  inquiry. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoRRBNCB  Dibell,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnbll,  for  appellant. 

Mr.  C.  W.  Bfiowiy,  for  appellees. 

likCEYf  J.  This  was  a  bill  in  equity  commenced  by  appellee 
against  appellant  to  foreclose  a  certain  trust  deed  dated  May 
8,  1882,  executed  by  James  Beanly  and  wife  to  Qeorge  Wood- 
ruflP,  trustee,  conveying  to  said  Woodruff  certain  lots  in  the 
City  of  Joliet  in  trust  to  secure  the  sum  of  $1,000,  represented 
by  a  promissory  note  executed  by  said  Beanly  to  himself,  of 
the  same  date,  with  interest  at  the  rate  of  eight  per  cent  per 
annum,  and  by  him  indorsed  to  Miss  A.  I.  Wheeler.  Beanly 
borrowed  the  money.  The  note  was  due  three  years  after 
date  with  the  interest  payable  semi-annually.  The  mortgage 
was  duly  recorded  of  the  date  it  bears  date. 

The  said  trust  deed  provided  that  in  case  of  the  death  of 
the  said  Woodruff,  trustee,  then  H.  L.  Thayer  should  be  hia 
successor  in  trust;  and  said  Woodruff  died  October  26,  1882, 
whereby  the  trust  devolved  on  Thayer.  The  note  was  in- 
dorsed to  Charles  Thayer,  but  was  the  property  in  fact  of 
appellee.  The  defense  set  up  to  the  foreclosure  by  the  appel- 
lant was  ownership  of  the  property  by  paramount  title  to  it. 
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by  viii;ue  of  a  master's  deed  duly  executed  to  him,  lie  being  a 
purchaser  of  the  property  at  master's  sale,  which  was  had  by 
vii'tue  of  a  decree  of  the  Will  County  Circuit  Court,  rendered 
in  a  mechanic's  lien  suit  wherein  appellant  was  complainant, 
and  James  Beanly,  Ann  Beanly  and  George  Woodruff  were 
defendants;  that  after  tlie  commencement  of  the  proceedings^ 
George  Woodruff  died ;  that  whatever  interest  appellee  had  to 
the  property  was  subject  to  the  rights  of  Bannon,  the  appel- 
lant. The  mechanic's  lien  foreclosed  by  appellant  against 
James  Beanly  was  for  lumber  and  material  for  building  two 
buildings  on  the  real  estate  in  question,  the  amount  thereof 
being  $790.48,  was  a  lien  on  the  property  prior  to  the  execu- 
tion of  the  trust  deed.  At  the  time  the  mechanic's  lien  suit 
was  commenced  James  Beanly  had  become  insane.  Appellee 
became  the  purchaser  of  the  note  in  this  suit  after  the  decree 
in  the  mechanic's  lien  suit  was  rendered,  from  Miss  Wheeler. 
Neither  Miss  Wheeler,  the  holder  of  the  note,  nor  appellee 
was  made  party  to  the  mechanic's  lien  suit.  The  question 
presented  in  this  record  is,  was  the  mechanic's  lieu  foreclosure 
binding  on  Miss  Wheeler,  the  then  holder  of  the  note,  she  not 
having  been  made  a  party  to  the  foreclosure  suit,  and  after 
the  death  of  Woodruff  appellee  not  being  made  a  party. 
Unless  there  was  something  exceptional  in  this  case  to  take  it 
out  of  the  operation  of  the  general  rule,^  the  holder  of  the 
note  secured  by  the  trust  deed  would  not  be  bound  by  the 
decree  in  the  mechanic's  Hen  foreclosure.  In  such  case  the 
appellant's  lien,  by  virtue  of  the  mechanic's  lien  law  against 
the  note  in  question,  would  be  lost,  as  more  than  six  months 
had  expired  after  the  money  for  the  materials  had  become  due, 
and  before  the  holder  of  the  note  secured  by  the  trust  deed  had 
been  made  a  party  or  before  this  suit  was  commenced.  Dunphy 
V.  Kiddle,  86  111.  22  ;  McGraw  et  al.  v.  Bayard,  96  111.  146.  In 
the  last  above  cited  case  it  is  held  that  in  a  case  where  the  trus- 
tee is  the  mere  agent  to  collect  the  note  described  in  the  trust 
deed,  both  the  trustee  and  the  cestui  gtce  tincst  must  be  made  par- 
ties where  their  interest  in  the  real  estate  is  sought  to  be  affect- 
ed,otherwise  their  rights  will  not  be  affected  by  the  foreclosure. 
In  this  case  neither  appellee  was  made  a  party  after  the  death  of 
Woodruff  nor  Miss  Wheeler,  the  then  owner  of  the  note. 
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IJuless  there  is  something  in  this  case  that  woald  take  it  oat 
of  the  operation  of  the  general  rule,  the  decree  of  the  court 
below  should  be  affirmed.  Counsel  for  api^ellant  admits  this, 
but  he  insists,  however,  that  the  a])pel^ant  was  excused  from 
not  making  them  parties,  for  the  following  i*eason:  appellant 
was  not  in  possession  of  facts  that  would  reasonably  put  him 
on  inquiry  that  Miss  Wheeler  was  the  holder  of  the  note,  nor 
did  he  know  it,  as  a  matter  of  fact 

We  do  not  think  that  this  excuse  is  available.  The  appel- 
lant had  heard  that  the  note,  although  payable  to  Beanly,  had 
been  indorsed  or  transferred  by  him  for  borrowed  money,  and 
he  so  far  recognized  the  fact  as  to  make  Woodruflf,  the  trustee 
mentioned  in  the  trust  deed,  a  party.  The  trust  deed  itself 
was  on  record,  and  was  seen  by  the  appellant's  attorneys  be- 
fore the  suit  was  commenced.  This  disclosed  that  appellee 
was  also  named  trustee  in  the  event  of  WoodruflE's  death. 

Under  the  circumstances,  the  appellant  should  have  inquired 
of  appellee,  as  well  as  Woodruff,  if  the  latter  did  not  give  the 
desired  information.  He  could  have  inquired  of  Mrs.  Bean- 
ly, who  was  one  of  the  signers  of  the  trust  deed,  and  the  fact 
that  he  was  not  on  good  terms  with  her  would  not  excuse 
him.  lie  could  have  procured  his  attorneys  to  make  the  in- 
quiry. Then,  if  Beanly  himself  had  been  asked  about  it,  he 
might  not  have  been  so  insane  but  that  he  could  have  given 
the  information.  "The  person  who  took  the  acknowledgment 
of  the  deed  was  not  inquired  of.  After  the  death  of  Wood- 
iniff,  appellee  became,  by  virtue  of  the  trust  deed,  the  trustee; 
the  case  had  not  yet  proceeded  to  decree,  and  the  appellee 
should  have  been  made  a  party.  If  the  cestui  qice  trust  could 
not  have  been  ascertained,  then  she  tuight  have  been  made  a 
party,  under  Sec.  9,  Chap.  22,  R.  S.,  by  the  name  of  the  "  un- 
known holder  of  the  note  described  in  the  trust  deed."  None 
of  these  things  were  done,  the  appellant  and  his  attorneys 
seeming  to  think  that  it  was  sufficient  if  the  trustee,  at  the 
time  the  suit  was  commenced,  was  made  a  party. 

Seeing  no  reason  for  any  exception  in  this  case  to  take  it 
out  of  the  operation  of  the  genei-al  rule,  the  decree  is 
affirmed. 

Decree  affirmeiL 
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Charles  Wooley 

V. 

Minerva  E.  Wooley. 

Divorce — Alimony  Pendente  Lite — Allowance  of  Gross  Sum— Solicitor's 
Fees — Discretion — Desertion. 

1.  The  exercise  of  the  power  to  make  allowances  to  the  wife,  pondinar  a 
bill  for  divorce,  for  the  support,  during  the  litigation,  of  herself  and  the 
children  in  her  custody  and  care,  and  for  the  payment  of  her  solicitor's  fees 
and  other  expenses  of  suit,  is  within  the  judicial  discretion  of  the  court 
wherein  such  bill  is  pending.  In  such  cases  this  court  will  not  interfere,  un- 
less there  has  been  an  abuse  of  discretion. 

2.  The  power  to  require  the  husband  to  pay  aliraony  pendente  lite  is  not 
affected  by  the  statutory  right  of  the  wife  to  control  her  separate  property 
and  to  enjoy  her  own  earnings. 

3.  The  allowance  of  alimony  pendente  lite  does  not  depend  upon  the 
wife's  absolute  right  to  a  divorce.  She  is  only  required  to  show  probable 
ground  for  a  divorce.  The  court  will  not,  upon  a  preliminary  motion  and 
upon  ex  parte  and  contradictory  affidavits,  underbike  to  determine  the  issues 
presented  by  the  pleadings. 

4.  Under  some  circumstances,  a  gross  sum  for  temporary  alimony  and 
support  may  be  allowed. 

[Opinion  filed  December  9, 1887.] 

Appeal  from  the  Circuit  Court  of  Kendall  County;  tlie 
Hon.  C.  W.  Upton,  Judge,  presiding. 

Mr.  Charles  Wheaton,  for  appellant 

Messrs.  Hopkins,  Aldeioh  &  Thatcher,  and  F.  C.  Haw- 
ijcY,  for  appellee. 

Baker,  J.  On  the  23ii  day  of  June,  1885,  Minerva  E. 
Wooley  exhibited  her  bill,  for  a  divorce,  against  Charles 
Wooley,  her  husband,  charging  him  with  extreme  and  repeated 
cruelty.  He  tiled  an  answer  denying  the  charges  in  the  bill, 
a  d  also  filed  a  cross-bill  for  a  divorce,  in  which  he  charged 
that   his  wife  had  wilfully  and  without  any  reasonable  caus3 
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deserted  him  for  luore  than  two  years,  and  alle/ajed  that  she,  on 
or  about  the  first  of  June,  1882,  wholly  disregarding  her  mar- 
riage vows,  and  without  any  cause,  had  left  his  bed  and 
wholly  refused  to  cohabit  with  him,  and  from  that  time  and  for 
more  than  three  years  last  ])ast,  had  refused  to  sleep  with  and 
cohabit  with  him,  and  continued  so  to  refuse  until  June  10, 
18S5,  when  she,  without  any  cause,  left  his  house  and  home, 
and  abandoned  him.  The  substance  of  the  answer  of  the  wife 
to  the  cross-bill  was  that  she  had  refused  to  sleep  or  have 
sexual  intercourse  with  her  husband  for  over  three  years  for 
the  reason  he  had  a  venereal  disease  and  she  was  afraid. of 
contracting  such  disease,  and  also  on  account  of  his  extreme 
and  repeated  cruelty  to  her.  In  respect  to  the  matter  of  a 
refusal  of  copula  amounting  to  desertion,  reference  may  bo 
had  to  1  Bisliop  on  Marriage  and  Divorce  (5th  edition),  Sees. 
778  to  782,  inclusive. 

On  the  19th  day  of  January,  1887,  the  Circuit  Court,  upon 
the  petition  of  the  wife  for  temporary  support  and  alimony 
pendente  lite^  and  for  money  to  pay  expenses  of  litigation  and 
solicitors'  fees,  decreed  that  the  husband,  withinsixty  days,  pay 
to  the  wife,  or  to  the  clerk  of  the  court  for  her  use,  the  sum 
of.  $300,  for  her  support  and  the  support  of  the  two  minor 
children  of  the  parties  to  the  suit,  who  then  were  and  ever 
since  the  tiling  of  the  original  bill  had  been  living  with  her, 
and  to  enable  her  to  prepare  her  cause  for  trial,  and  further 
decreed  that  he,  within  the  same  period,  pay  $200  to  her 
solicitors  on  account  of  their  fees  in  the  litigation. 

The  present  appeal  is  from  this  order  of  the  court  for  aM- 
mony  pendente  lite  and  for  solicitors'  fees. 

The  fifteenth  section  of  the  Divorce  Act  provides  that  in  all 
cases  of  divorce  the  court  may  require  the  husband  to  pay  to 
the  wife  or  pay  into  court  for  her  use  during  the  pendency  of 
the  suit,  such  sum  or  sums  of  money  as  may  enable  her  to 
maintain  or  defend  the  suit;  and  that  in  every  suit  for  a 
divorce,  the  wife,  when  it  is  just  and  equitable,  shall  be 
entitled  to  alimony  during  the  pendency  of  the  suit  The 
thirteenth  secition  provides  that  the  court  may  make  such 
order  concerning  the  custody  and  care  of  minor  children  of  the 


Second  District — May  Term,  1887.        433 

Wooley  V.  Wooley. 

parties  during  the  pendency  of  the  suit  as  may  be  deemed 
expedient,  and  for  the  benefit  of  the  children. 

The  exercise  of  the  power  to  make  allowances  to  a  wife, 
pending  "a  bill  for  divorce,  for  the  support  during  the  litiga- 
tion of  herself  and  the  children  in  her  custody  and  cai-e,  and 
for  the  payment  of  her  solicitors'  fees  and  other  expenses  of 
suit,  is  a  matter  that  is  left  to  the  judicial  discretion  of  the 
court  in  which  the  bill  is  pending;  and  appellate  tribunals  are 
not  warranted  in  disturbing  the  decree  of  such  court  in  that 
regard  unless  the  circumstances  are  such  as  to  quite  clearly 
indicate  there  has  been  an  abuse  of  discretion.  Foss  v.  Foss 
100  111.  576. 

The  ground  is  taken  by  appellant  that  no  alimony  whatever 
should  have  been  given  to  appellee.  It  is  urged  that  since 
the  present  statute,  concerning  husband  and  wife,  went  in  force, 
giving  the  wife  control  of  her  separate  property  and  the  benefit 
of  her  own  earnings,  the  husband  is  under  no  obligation  to  sup, 
port  the  wife  when  she  ceases  to  cohabit  with  him.  A  suf- 
ficient answer  to  the  elaborate  argument  made  by  counsel  in 
that  behalf  is  found  in  the  fact  that  the  power  to  require  the 
husband  to  pay  alimony  during  the  pendency  of  the  suit  is 
expressly  conferred  by  the  statute.  Nor  does  the  allowance, 
uf  temporary  alimony  depend  upon  the  wife's  absolute  right 
to  a  divorce ;  probable  ground  for  a  divorce  is  all  that  she  is 
required  to  show.  Jenkins  v.  Jenkins,  91  111.  167.  This 
probable  ground  for  a  divorce  was  shown  upon  the  hear- 
ing of  the  motion  by  the  aflidavit  of  appellee  herself  and 
the  affidavits  of  several  other  persons  who  were  intimate  with 
the  family  and  well  acquainted  with  the  relations  that  had 
existed  for  a  long  space  of  time  between  her  and  her  hus- 
band, and  their  conduct  toward  each  other.  The  fact  a  large 
number  of  counter  aflSdavits  were  filed  does  not  necessarily 
show  the  order  for  alimony  was  improperly  made.  The  court 
could  not  assume  upon  a  preliminary  motion  and  upon  ex 
parte  and  contradictory  aflSdavits  to  determine  the  issues  made 
upon  the  bills  and  answers.  Waiving  any  question  in  respect 
to  the  fluflSciency  of  the  allegations  of  the  cross-bill  to  entitle 
appellant  to  a  divorce,  it  would  seem  the  answer  of  appellee 
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thereto  sets  up  good  and  sufficient  cause  for  refusing  to  have 
sexual  intercourse  with  appellant. 

It  is  further  urged  that  giving  appellee  $300,  in  gross,  for 
temporary  alimony  and  support  was  erroneous.  Von  Glalm 
v.Yon  Glahn,  46  III.  134;  Keating  v.  Keating,  48  111.  241:  Ross 
V.  Ross,  78  111.  402,  and  Shaw  v.  Shaw,  114  111.  586,  cited  by 
appellant,  were  all  cases  o;  decrees  for  alimony  entered  under 
the  provisions  of  section  18  of  the  Divorce  Act,  upon  the 
rendition  of  final  decrees  for  divorce.  The  general  rule 
is  that  alimony  should  consist  of  a  stated  amount  to  be  paid  at 
fixed  periods,  either  annually,  semi-annually,  quarterly,  monthly 
or  weekly,  as  the  court  may  deem  most  advisable.  In  excep- 
tional or  special  cases,  the  fee  of  real  property  of  the  husband, 
or  a  life  estate  in  such  property,  or  a  sum  of  money  in  gross, 
may  be  awarded  as  alimony.  Armstrong  v.  Armstrong,  35 
111.  109;  Dinet  v.  Eigenmanu,  80  111.  274.  Incase  of  an  allow- 
ance for  mere  alimony  ^^ndl^w^  lite  it  would  be  absurd  to  sup- 
pose a  court  would  vest  in  the  wife  either  the  fee  of  the 
husband's  real  property  or  a  life  estate  therein.  Instances, 
however,  quite  frequently  arise  in  applications  by  the  wife 
during  the  pendency  of  suit  for  divorce,  for  an  allowance  to 
pay  the  expenses  of  litigation  and  of  temporary  support,  when 
it  is  eminently  just  and  equitable  that  the  allowance  madd 
should  be  a  sum  of  money  in  gross.  We  are  not  pre  paired  to 
hold  that  the  present  is  not  such  a  case.  Appellee  was 
in  poor  health  and  unable  to  earn  a  livelihood  for  either  her- 
self or  the  two  children  who  were  in  her  charge;  one  of  these 
children  was  about  nine  and  the  other  about  seven  years  of 
age  at  the  hearing  of  the  motion ;  and  the  husband  had  at  that 
time  provided  nothing  for  either  her  or  their  support  for  over 
eighteen  months.  She  had  no  money,  property  or  means  of 
her  own,  unless  it  be  the  property  rights  which  she  claimed  in 
her  bill,  and  which  were  in  the  possession  and  control  and 
stood  in  the  name  of  her  husband.  It  appeared  that  many  of 
her  witnesses  resided  out  of  the  county  in  which  the  suit  was 
pending,  and  that  it  would  require  at  least  $50  to  take  their 
depositions  or  procure  their  attendance  at  court.  Deducting 
this  §50  from  the  amount  adjudged  by  the  court  to  bo  paid  to 
her,  it  would  leave  less  than  $14  per  month  to  pay  for  the  sup- 
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port  and  maintenance  of  herself  and  two  cliildren  during:  the 
time  that  had  ah^eadj  elapsed  since  the  filing  of  the  original 
bill.  Appellant  was  the  owner  of  a  farm  containing  two  hun- 
dred and  forty-eight  acres  of  land,  worth  from  $40  to  $50  an 
acre  ;  and  according  to  his  own  admission  he  was  worth  $6,400 
over  and  above  his  indebtedness.  Under  the  ch'cumstances  of 
the  case,  we  think  it  was  eminentlj  proper  to  make  an  allow- 
ance of  $300  in  gross,  in  order  to  enable  the  wife  to  prepare 
her  case  for  trial  and  pay  the  expenses  of  the  maintenance  of 
herself  and  children.  She  had  already,  at  the  time  of  the 
decree,  been  vainly  endeavoring  for  a  year  or  more  to  obtain 
an  order  for  temporary  pecuniary  relief. 

It  is  also  claimed  that  the  allowance  of  $200  for  solicitor's 
fees  was  excessive.  We  do  not  so  regard  it — either  from  the 
standpoint  of  the  financial  condition  of  appellant,  or  from  that 
of  the  character  and  extent  of  the  legal  services  then  already 
performed  and  that  would  thereafter  be  required.  At  the 
time  of  the  decree  for  alimony  and  solicitors'  fees  the  divorce 
suit  had  been  pending  in  the  court  for  more  than  eighteen 
months,  and  although  no  trial  upon  the  merits  of  the  cause  had 
been  reached,  yet  numerous  hotly  contested  controversies  had 
arisen  in  the  course  of  the  litigation  and  had  been  settled  by 
orders  made  both  in  term  and  in  vacation,  and  a  voluminous 
record  of  some  200  pages  already  made. 

We  find  no  error  in  the  record,  and  the  order  and  decree 
of  the  Circuit  Court  is  alfii-med. 

Affirmed. 


Kingman  &  Company 

V. 

Stephen  Martin  et  al. 

Sale  ft — Exclusive  Territory — Warranty — Breach — Damages. 

The  warranty  in  a  contracfc,  gfuaranteeing  the  exclusive  sale  of  a  machine 
within  a  certain  territory,  is  not  broken  by  the  sale  within  said  territory  of 
a  (liferent  machine  manufactured  by  a  third  party  under  the  same  patent. 
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[Opinion  filed  December  9, 1887.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Kellogg  &  Cameron,  for  appellant. 

The  damages  for  a  breach  of  contract  are  confined  to  such 
as  the  parties  must  have  contemplated  at  the  time  it  was  en- 
tered into,  speculative  or  remote  damages  being  excluded. 
Green  v.  Mann,  11  111.  613;  Haven  v.  Wakefield,  39  111.  509; 
S.  &  M.  R  R.  Co.  V.  Henry,  U  HI.  156;  Priestly  v.  K  Ind. 
&  C.  R.  R  Co.,  26  111.  205;  Olmstead  v.  Burke,  25  111.  86; 
Frazier  v.  Smith,  60  111.  145;  Hiner  v.  Richter,  51  111.  299; 
Greene  v.  Williams,  45  111.  206;  C,  B.  &  Q.  R  R  v.  Hale,  83 
111.  360 ;  I.  C.  R  R  Co.  v.  Cobb,  64  111.  146;  Moline  Water 
Power  Co.  v.  Waters,  10  HI.  App.  159. 

Messrs.  Stevens,  Leb  &  Hobton,  for  appellees. 

Lacey,  J.  Appellant,  being  a  corporation,  sold,  by  writ- 
ten contract,  to  appellees,  400  of  Strowbridge  broadcast 
seeders,  manufactured  by  Stephen  Freeman  &  Sons,  Wiscon- 
sin, on  the  31st  day  of  October,  A.  D.  1885.  One  hundred 
and  twenty-five  dollars  was  acknowledged  to  be  paid  by  the 
contract,  leaving  balance  due  $1,334.59  for  the  remaining 
seeders  and  other  small  matters. 

By  the  terms  of  the  same  contract  and  as  a  part  of  its  pro- 
visions the  appellant  guaranteed  the  exclusive  sale  of  the 
above  named  seeders  in  certain  territory  mentioned  therein  in 
the  State  of  Illinois.  The  seeders  were  delivered  under  the 
contract  Appellees  pleaded  a  set-ofiF,  claiming  a  breach  of 
the  guaranty  and  damages  resulting  therefrom,  in  that  other 
seeders  of  the  said  kind  were  sold  in  the  limits  of  the  territory 
mentioned  in  the  contract. 

The  court  below  allowed  proof  to  go  to  the  jury  over  the 
objection  of  appellant,  showing  that  the  Strowbridge  broad- 
cast seeder,  manufactured  by  the  "Racine  Manufacturing  Com- 
pany, Wisconsin,"  was  sold  in  said  territory,  a  different  machine 
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from  the  one  made  by  Stephen  Freeman  &  Sons  and  not  so 
well  made  and  not  so  good,  construing  the  warranty  to  extend 
to  all  "  machmes  made  under  the  same  patent  by  whomsoever 
manufactured,"  and  also  proof  of  resulting  damages. 

By  this  means  the  appellees  procured  a  set-off  in  the  ver- 
dict of  the  jury  to  the  amount  of  $690. 

The  question  presented  here  is  whether  the  court  erred  in 
the  construction  of  the  contract     We  are  of  the  opinion  tha 
the  ruling  was  erroneous. 

There  were  no  Strowbridge  broadcast  seeders  manufact- 
ured by  Stephen  Freeman  cfe  Sons^  sold  in  the  territory  to 
which  the  warranty  extended  other  than  the  ones  sold  by  ap- 
pellees and  no  pretense  of  any  breach  of  the  warranty  unless 
this  proof  was  competent. 

To  give  the  contract  such  a  construction  wa^  enlarging  and 
extending  the  warranty  beyond  either  the  letter  or  spirit  of 
the  contract.  Parties  have  a  right  to  make  such  a  contract  as 
they  choose  and  it  is  the  duty  of  courts  to  enforce  them  as 
made.  The  Bacine  Manufacturing  Company  was  organized  in 
1883  and  failed  in  1885,  before  June  the  4th  of  that  year. 
Stephen  Freeman  &  Sons  then  organized  and  manufactured 
the  machine  sold  and  mentioned  in  the  contract  in  question  on 
an  improved  scale,  and  advertised  it  as  the  "Freeman  Broad- 
cast Improved  Seeder."  The  Eacine  seeder  was  spoken  of  be- 
tween appellant  and  appellees  as  an  inferior  machine.  The 
difference  in  the  machine  was  well  understood. 

If  the  appellant  had  offered  to  deliver  any  other  machine 
than  the  one  manufactured  by  Stephen  Freeman  &  Sons, 
would  appellees  have  been  compelled  to  accept  it  under  the 
contract?     Clearly  not. 

Even  if  there  had  been  no  difference  save  the  name  and 
brand  they  would  have  a  right  to  demand  the  identical  article 
bought,  not  an  equivalent  one.  And  in  like  manner  the  ma- 
chine mentioned  in  the  contract  was  the  only  one  appellants 
guaranteed  should  not  be  sold  in  the  prescribed  territory. 

There  were  some  other  minor  errors  but  for  this  fatal  one 
the  judgment  is  reversed  and  the  cause  remanded. 

Remraed  and  remanded. 
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Chicago,  Burlington  &Quincy  Railroad  Company 

is  V. 

Charlotte  Blank,  Administratrix. 

Railroads — Action  for  Damages  for  Causing  Death  of  Employe — Neg- 
ligence cf  Conductor — Liability  qf  Defendant — Instructions — Fellotc-Sert- 
ants, 

1.  Where  an  employe  wbo  has  control  over  other  servants  of  the  same 
master,  with  power  to  hire  and  discharge  them,  gives  a  neglifirent  order  to 
one  of  such  servants,  who,  in  obeying,  causes  injury  to  another  of  them,  the 
master  is  liable  for  the  damages. 

2.  An  instruction  which  is  not  based  on  the  evidence  or  which  raises  an 
irrelevant  issue,  should  not  be  given. 

3.  In  an  action  against  a  railroad  company  to  recover  damages  for  caus- 
ing the  death  of  an  employe  while  engaged  on  a  gravel  trsiin,  it  is  held: 
That  the  negligence  of  the  conductor  is  sufficiently  stated  in  the  declaration, 
it  being  sufficient  to  aver  negligence  in  general  terms;  that  the  evidence 
sustains  the  charge  of  negligence  contained  in  the  declaration;  that  the  evi- 
dence does  not  show  negligence  on  the  part  of  the  engineer;  that  there  was 
no  error  in  modifying  certain  of  the  defendant's  instructions;  and  that  the 
allowance  of  92,150  as  damages  was  not  excessive. 

[Opinion  filed  December  9, 1887.] 

Appeal  from  the  Circuit  Court  of  Henry  County;  the  Hon. 
Georob  W.  Pleasai^ts,  Judge,  presiding. 

Messrs.  H.  Bigelow,  Charles  K.  Ladd  and  O.  F.  Price, 
for  appellant. 

Appellant's  first  instruction  asked,  assumed  as  matter  of  law 
that  the  conductor,  engineer,  fireman,  brakeman  and  all  other 
persons  engaged  with  the  train  in  transporting  gravel,  were 
fellow-servants,  and  if  they  were,  the  instruction  should  have 
been  given  without  modification,  since  the  modification  left  it 
to  the  jury  to  find  as  a  matter  of  fact  whether  they  were  fel- 
low-servants or  not. 

The  conductor,  with  all  of  the  persons  engaged  on  the  train, 
were  working  in  the  same  place,  to  subserve  the  same  inter- 
ests, and  with  their  occupation  so  related  to  each  other  that 
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the  safety  of  one  necessarily  depended  to  a  greater  or  less 
extent  upon  the  care  of  tlie  others,  and  hence  were  fellow- 
servants.  C.  &  A.  R.  R.  Go.  v.  Murphy,  53  III.  336;  Valtez 
V.  O.  &  M.  R'y  Co.,  85  III.  500. 

One  of  the  tests  laid  down  by  our  Supreme  Court  by  which 
to  determine  whether  a  person  who  is  injured  is  a  fellow- 
servant  with  the  one  whose  negligence  is  the  proximate 
cause  of  the  injury,  is,  to  inquire  if  both  are  engaged  in  the 
same  line  of  employment^  and  by  this  is  meant  the  forwarding 
of  an  immediate  common  purpose  in  which  both  are  directly 
engaged.  C,  B.  &  Q.  R  R.  v.  Gregory,  58  111.  272;  Ryan 
V.  C.  &  N.  W.  R.  R.  Co.,  60  111.  171  i  P.,  Ft.  W.  &  C.  R.*  R. 
v.  Powers,  74  III.  341. 

Mr.  C.  C.  Wilson,  for  appellee. 

The  master  is  liable  for  an  injury  to  a  servant  resulting 
from  the  orders  of  a  superintendent  or  other  employe  or  agent 
having  the  supervision  of  the  work,  and  power  to  employ, 
direct  and  discharge  laborers.  Lalor  v.  C,  B.  &  Q.  R.  R.  Co., 
52  111.  401;  Gormly  v.  Vulcan  Iron  Works,  61  Mo.  492;  C.  & 
A.  R.  R.  Co.  v.  May,  108  111.  288,  and  ca3es  there  cited; 
Grayville  v.  Minneapolis  &  St.  L.  Ky  Co.,  10  Fed.  Rep.  711; 
Gilmore  v.  Northern  Pac.  R'y  Co.,  18  Fed.  Rep.  866;  Corco- 
ran V.  Ilolbrook,  59  N.  Y.  517;  Mullan  v.  Steamship  Co.,  78 
Pa.  St.  25;  Mitchell  v.  Robinson,  80  Inl  281;  Patterson  v. 
Pittsburg  &  0.  R.  Co.,  76  Pa.  St.  3S9;  Ford  v.  Fitchburg  R.  Co., 
110  Mass.  240;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  112  U. 
S.  377;  Cowles  v.  Richmond  &  D.  R.  Co.,  84  N.  C.  309;  Lake 
Shore  &M.  S.  R'y  Co.  v.  La  valley,  36  Ohio  St.  221. 

The  employer  is  liable  for  tlie  negligence  of  a  superior 
servant  whose  orders  the  injured  servant  is  requii^ed  to  obey, 
which  causes  injury  to  another  employe,  even  though  he  be  in 
the  same  general  line  of  employment  Berea  Stone  Co.  v. 
Kraft,  31  Ohio  St.  287;  Little  Miami  R.  R.  Co.  v.  Stevens,  20 
Ohio,  415;  Pittsburg,  Ft.  W.  &  C.  R'y  Co.  v.  Devinney,  17 
Ohio  St.  197;  Galveston,  etc.,  R.  Co.  v.  Delahunty,  53  Tex. 
206. 

The  question,  what  were  the  powers  of  William  Henry,  the 
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conductor,  and  bow  far  he  stood  in  the  company's  place  and 
represented  it  to  the  men,  is  one  of  fact  only,  that  is  concla- 
sively  settled  by  the  verdict.  T.,  W.  &  W.  R'y  Co.  v.  Moore, 
77  111.  217;  C,  B.  &  Q.  R  R  Co.  v.  Gregory,  58  111.  272,  281; 
Mullen  V  Steamship  Co.,  78  Pa.  St.  25;  Lehigh  Valley  Coal 
Co.  V.  Jones,  86  Pa.  St.  432;  Delaware  &  Hudson  Canal  Co. 
V.  Carroll,  89  Pa.  St  374. 

Laoey,  J.  The  deceased,  Henry  Blank,  with  a  gang  of  men 
numbering  about  twenty-seven,  in  November,  1886,  was  en- 
gaged in  loading  gravel  on  tlie  cars  of  appellant,  in  the 
County  of  Bureau,  under  the  control  and  direction  of  Wm. 
Henry,  who  was  conductor  of  the  train  in  the  employ  of  appel- 
lant. The  gravel  bank  from  which  the  gravel  was  being  taken 
was  situated  on  the  Buda  and  Rushville  branch  of  the  appel- 
lant's road,  about  three  miles  north  of  Buda,  in  Bureau 
County.  A  switch  from  the  branch  line  runs  f lom  a  point  a 
little  north,  from  and  to  the  gravel  pit.  The  train  usually 
backs  down  from  Buda  to  the  gravel  pit.  The  train,  on  the 
day  of  the  accident,  consisted  of  twenty-two  gravel  or  flat  cars, 
and  a  caboose  or  way  car,  and  started  to  back  down  from  Buda 
to  the  gi'avel  pit.  The  caboose  or  way  car,  in  which  the  men 
were  riding,  was  at  the  south  end  of  the  train,  but  the  caboose 
car  could  not  be  shoved  into  the  gravel  pit,  it  being  wider 
than  the  space  would  permit.  It  was  necessary  to  have  it  on 
the  main  track,  south  of  the  SAvitch,  till  the  flat  cars  could  be 
shoved  into  the  pit,  and  then  the  engine  would  return  and  get 
it,  to  attach  it  to  the  north  end  of  the  train. 

While  the  caboose  was  being  backed  up,  a  quarter  of  a  mile 
before  it  reached  the  switch,  the  conductor,  Henry,  ordered 
the  men  to  leave  the  way  car  and  to  get  onto  the  flat  car, 
which  they  all  did,  and  about  the  time  the  last  of  the  men 
were  making  the  change,  the  deceased  among  them,  the  con- 
ductor ordered  the  brakeman  to  pull  the  pin  that  coupled  the 
way  car  to  the  rest  of  the  train,  and  then  the  signal  was  given  to 
the  engineer  to  set  the  air-brake  on  the  engine,  which  the 
latter  did,  in  obedience  to  the  signal.  This  had  the  effect,  as 
it  was  designed  to  have,  to  cause  the  slack  to  be  taken  up  in 
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the  train,  which  in  the  whole  train  would  biB  about  the  length 
of  a  car,  and  to  slow  up  the  main  train  and  permit  the  way  car 
to  go  ahead  and  leave  the  main  train,  and  to  pass  the  switch 
on  the  main  track.  By  setting  the  air-brakes  after  the  slack 
was  taken  up,  a  considerable  shock  or  jerking  of  the  flat  cars 
would  be  experienced,  which  happened  in  this  instance.  The 
signal  to  set  the  brakes  and  shock  came  just  about  the  time  de- 
ceased and  some  of  the  other  men  were  stepping  on  the  hind  end 
of  the  flat  car,  next  the  way  car,  and  the  jar  threw  the  deceased 
and  another  man  by  the  name  of  Rasmussen  off  of  the  end  of 
the  flat  car,  and  they  both  fell  on  the  track,  and  six  or  seven 
of  the  flat  cars  ran  over  and  killed  them,  and  for  the  damage 
to  the  means  of  support  of  the  widow  and  next  of  kin  of 
deceased,  this  suit  is  brought. 

The  gravamen  of  the  charge  in  the  declaration  is  that  the 
conductor,  Henry,  as  the  agent  of  the  appellant,  was  negligent 
in  giving  the  order  to  the  engineer  to  set  the  air-brakes  before 
the  deceased  had  time  to  get  on  the  flat  cars  after  being  so 
ordered  by  him,  and  before  he  had  time  to  get  so  placed  as  to 
guard  against  the  danger  of  being  thrown  from  the  car  in  the 
manner  in  which  he  was.  The  deceased  was  one  of  the  gravel 
shovelers,  and  it  is  claimed  and  averred  in  the  declaration  that 
he  was  at  the  time  in  the  exercise  of  ordinary  care  for  his  own 
safety.  It  was  averred  that  appellant's  conductor  gave 
deceased  no  notice  that  he  was  about  to  cut  off  the  way  car, 
but  caused  the  uncoupling  to  be  done  in  a  violent  and  reckless 
manner.  There  was  a  verdict  and  judgment  for  appellee  for 
the  sum  of  $2,150,  from  which  this  appeal  is  taken. 

The  evidence  given  in  the  case  by  the  appellee  tended  to 
show  that  after  the  orders  were  given  to  the  men  to  change 
from  the  way  car  to  the  flat  car  the  conductor  did  not  give 
time  for  all  the  men  to  get  from  the  one  car  to  the  other,  but  that 
the  deceased  and  a  couple  of  the  other  men  had  not  got  over 
before  the  coupling  pin  was  pulled  by  order  of  the  conductor 
and  the  signal  given  to  the  engineer  to  slack,  which  he  did 
just  as  deceased  had  stepped  onto  the  flat  car  but  had  not  had 
time  to  straighten  up  before  the  shock  came  and  threw  him 
off,  when  he  was  killed.   According  to  the  appellee's  evidence 
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it  was  a  case  of  very  gross  c^irelcssness  in  the  conductor  and 
caused  the  death  of  two  men. 

The  evidence  for  defendant  goes  to  modify  this  somewhat 
and  tends  to  show  that  apiKjIlee's  decedent  would  have  had 
time  and  did  have  time  to  get  out  of  the  way  of  danger  be- 
tween the  time  the  order  to  change  cars  was  given  and  the 
shock;  that  the  coupling  pin  was  not  drawn  till  after  all  had 
gotten  safely  aboard  the  flat  car,  and  from  the  custom  all  knew 
the  coupling  was  to  be  made  that  way  and  should  have  guarded 
against  accident  occurring  from  the  jerking  of  the  cars  caused 
by  setting  the  air-brakes. 

But  even  the  evidence  on  the  part  of  appellant  shows  that 
the  time  for  the  men  to  get  on  the  flat  car  and  get  settled  was 
very  short  before  the  air-brakes  were  set  and  the  shock  came. 
We  are  satisfied  from  the  whole  evidence  that  the  jury  were 
justified  in  finding  the  appellant  guilty  of  negligence  in  tlie 
manner  charged  in  the  declaration. 

It  is,  as  we  understand  it,  not  contended  in  the  appellant's 
argument  in  chief  that  the  verdict  was  against  the  weight  of 
the  evidence  unless  on  the  point  that  it  shows  that  the  con- 
ductor and  deceased  occupied  the  relation  of  co-employes  of 
a  cojTimon  master.  In  the  reply  brief  it  is  claimed,  however, 
that  the  cause  of  the  accident  was  deceased^s  own  carelessness, 
and  that  the  jury  was  prejudiced  in  giving  its  verdict.  The 
declaration  is  broad  enough  in  its  averments  to  charge  negli- 
gence on  the  part  of  the  conductor  in  giving  the  order  to 
uncouple  and  to  take  up  the  slack  or  set  the  air-brakes,  and 
that  the  injury  resulted  in  consequence. 

There  are  several  distinct  facts  set  out  in  the  declaration  as 
having  been  done  by  the  conductor,  a  portion  of  which  relates 
to  the  manner  and  time  of  giving  the  order,  and  the  declara- 
tion further  avers  that "  the  orders  of  the  said  conductor  were 
given  by  him  and  flie  cars  cut  oflFand  moved  as  aforesaid  in  a 
careless  and  negligent  manner  and  in  the  total  disregard  of  the 
safety  of  said  Blank  and  other  laborers  on  the  train  and  with- 
out any  caution  to  him,  said  Blank."  That  by  reason  of  the 
said  orders  iy  the  said  conductor y  the  said  way  car  and  flat  cars 
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were  suddeDly  separated  and  violently  jerked  and  moved  in  an 
unusual,  violent  and  reckless  manner,  causing  said  deceased  to 
fall  from  the  car,  etc.  The  accident  is  stated  to  be  caused  hv 
the  violent  jerking  of  tlie  cars  and  throwing  deceased  under 
them  by  that  means;  but  the  cause  of  deceased  being  in  a 
position  to  be  injured  when  the  sliock  came  was,  as  is  claimed, 
the  order  given  in  negligent  mamier,  by  being  at  a  wrong  time, 
without  notice,  and  sooner  than  had  usually  been  the  custom, 
and  sooner  than  deceased  had  a  right  to  expect,  and  before  he 
could  guard  against  it  The  manner  of  the  negligence  need 
not  be  fully  stated  in  the  declaration ;  it  is  sufficient  to  aver 
negligence  in  general  terms.  The  manner  of  jerking  of  the 
cars  was  stated  to  be  negligent  and  caused  by  tlie  conductor's 
negligent  order.  That  is  one  of  the  points  of  negligence  stated 
but  it  is  not  necessary  to  prove  every  averment  as  stated,  so 
that  enough  of  the  charge  is  proven  to  make  out  a  case. 

The  proof  shows  that  there  was  always  more  or  less  jerk- 
ing in  slowing  up,  and  enough  to  make  it  dangerous  for  a  man 
standing  on  the  cars  unguarded  and  unprepared  for  it. 

We  think  the  declaration  is  sufficient  and  not  obnoxious  to  the 
charges  made  against  it  by  counsel  for  appellant.  It  amounts 
to  a  charge  that  the  conductor  negligently,  under  the  surround- 
ing circumstances,  gave  an  order  to  slack  up  the  train  and 
thereby  set  in  operation  causes  that  reasonably  might  have 
been  foreseen  would,  and  actually  did,  result  in  the  death  of 
deceased.  There  is  no  charge  in  the  declaration  that  the 
death  of  Blank  was  caused  by  any  negligence  of  the  engineer 
who  set  the  air-brakes.  Nor  is  there  anj'  claim  in  the  instruc- 
tions given  for  appellee  that  there  was  any  right  of  recovery 
except  from  the  proof  that  the  conductor  gave  the  negligent 
orders  to  slack  the  train  as  he  did. 

Nor  do  we  think  the  third  of  appellee's  instructions  is 
erroneous  in  stating  "that  if  the  conductor  gave  general 
directions  to  the  brakeman  in  regard  to  cutting  oflf  the  way 
car,  and  on  the  occasion  in  question  was  present  and  saw  the 
bi*akeman  pull  the  coupling  pin  and  signal  to  the  engineer  to 
slow  up,  it  made  no  difference;  it  was  tlie  same  as  though  he 
did  it  himself." 
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The  evidence  tended  to  show  that  he  had  given  general 
directions  to  the  brakeman  to  make  the  signals  to  slow  up 
the  train  and  at  tlie  time  the  signal  was  given  was  present 
and  ordered  the  uncoupling  and  did  not  object  to  the  signal 
being  given  at  that  time.  This  is  equivalent  to  giving  the 
signal  himself.  The  question  of  the  liability  of  the  appellant 
on  the  case  stated  in  the  declaration  is  not  an  open  one  in  this 
State.  Where  an  employe  of  a  master  having  control  over 
other  servants  of  the  same  master,  with  the  power  to  hire 
and  discharge  them,  while  engaged  in  some  work  of  the 
master  gives  a  negligent  order  to  one  of  such  servants,  who, 
in  obeying,  causes  injury  to  another  of  such  servants,  the  com- 
mon master  is  responsible  for  the  damages  done.  Such  super- 
intending employe  is  regarded  as  standing  in  the  p^ace  of  the 
master  as  his  agent  in  giving  the  order.  It  is  another  excep" 
tion  to  the  general  rule  that  the  common  master  is  not  respon- 
sible for  the  negligence  of  a  common  servant  where  another 
is  injured  in  consequence.  C,  B.  &  Q.  R.  R  Co.  v.  May,  108 
111.  288;  Wabash  R,  R.  Co.  v.  Harleck,  opinion  Supreme  Court 
111.,  filed  at  Ottawa,  June,  1887.  This  court  is  bound  by  those 
decisions. 

The  next  objection  is  the  modifying,  by  the  court,  the  second 
offered  instruction  for  appellant  and  giving  it  as  modified.  It 
is  as  follows:  "If  you  believe  from  the  evidence  that  the 
conductor  of  the  train  gave  or  caused  to  be  given  the  usual 
and  proper  signal  for  the  engineer  to  slow  up  or  slacken 
the  speed  of  the  train,  and  gave  the  deceased  thnely  noticey  to 
enable  him  to  prepare  for  the  natural  effect  of  the  slowing  up 
a^ccording  to  such  signal,  but  that  the  engineer  in  attempting 
to  obey  such  signal  jerked  the  car  on  which  deceased  was 
standing  more  than  usual,  so  that  thereby  the  deceased  was 
thrown  from  the  car  and  killed,  such  jerking  of  the  car  would 
not,  under  the  pleading  in  this  case,  be  the  carelessness,  if  care- 
lessness it  was,  of  the  defendant,  and  the  plaintiff  would  not 
be  entitled  to  recover." 

The  words  in  italics  constitute  the  modification  made  by  the 
court. 

Two   questions   arise:     1.    Was   the   instruction   as  asked 
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proper.  2.  As  modified  did  it  work  harm  to  the  appellants 
even  if  incorrect.  We  are  of  the  opinion  that  the  instruction 
was  erroneous  as  asked  for  want  of  evidence  to  support  it  and 
otherwise,  and  also  after  it  was  modified  for  the  same  reason, 
and  as  modified  worked  no  injury  to  appellants  in  any  event. 
The  object  appellant  had  in  view  in  offering  this  instruction 
was  to  raise  an  issue  as  to  whether  or  not  the  cause  of  the 
accident  was  the  negligence  of  the  engineer  in  the  manner  of 
liandling  the  train.  If  so,  the  negligence  of  the  engineer 
would  be  that  of  a  fellow-servant  engaged  in  the  same  line  of 
employment  with  deceased,  and  no  recovery  could  be  had. 

The  instruction  as  asked  ignored  the  idea  that  any  negli- 
gence on  the  part  of  the  conductor  concurring  with  any 
supposed  negligence  of  the  engineer  would  have  any  effect  to 
prevent  the  negligence  of  the  latter  from  standing  for  the 
cause  of  the  accident.  For  the  instruction  says  that  if  the 
jury  "believe  from  the  evidence  that  the  conductor  of  the 
train  gave  or  caused  to  be  given  the  usual  and  proper  signals 
for  the  engineer  to  slow  up  or  to  slacken  the  speed  of  the 
train,  but  that  the  engineer,  etc.,  was  at  fault  in  handling  the 
train,  etc.,  there  could  be  no  recovery. 

It  is  seen  that  this  introduction  to  the  instruction  does  not 
negative  the  idea  that  there  was  any  negligence  on  the  part  of 
the  conductor  in  the  time  and  circumstances  of  ordering  the 
siiiual  in  the  particular  complained  of  before  deceased  had  time, 
after  being  ordered  to  leave  one  car,  to  reach  the  other  and  get 
securely  seated.  Tlie  usual  and  proper  signals  may  have  been 
given,  but  negligence  in  regard  to  time  and  circumstance 
remain.  The  instruction  then  amounted  to  the  same  as  saying 
that  it  made  no  difference  if  the  conductor  was  negligent  in 
ordering  the  signal  to  slow  up,  yet  if  it  was  usual  and  proper 
as  a  signal,  then,  in  case  the  engineer  was  negligent  as  to  the 
manner  of  slowing  up  the  train  and  the  deceased  was  killed 
thereby,  appellee  could  not  recover. 

This  instruction  was  erroneous,  as  asked,  for  the  reason  that 
if  the  conductor  gave  the  signal  to  slow  up  negligently  and 
the  engineer  also  was  negligent,  and  the  accident  occurred  in 
consequence  of  the  two  acts  of  negligence,  the  appellant  would 
not  be  freed  from  liability. 
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The  court  uudertook  to  modify  it  in  a  manner  to  exclude 
the  idea  of  negligence  on  the  part  of  the  conductor  by  adding, 
'*  and  (the  conductor)  gave  the  deceased  timely  notice  to  enable 
him  to  prepare  for  the  natui*al  effect  of  slowing  up  according 
to  such*  signal."  It  is  true  that  there  might  have  been  other 
circumstances  to  excuse  the  conductor  from  any  charge  of 
negligence  not  stated  in  the  modification,  but  we  do  not  think 
the  evidence  discloses  any.  But  even  if  there  were  other  cir- 
cumstances overlooked  by  the  court  that  would  have  excused 
the  conductor  from  negligence  on  the  issue  presented  by  tlie 
instruction  besides  that  added  by  the  court,  and  the  appel- 
lant thereby  cut  off  from  its  benefits  and  the  insti'uction  ren- 
dered useless  in  the  form  given,  the  appellant  had  no  right  to 
complain,  as  the  instruction  was  bad  as  asked  and  not  hurtful 
as  given. 

The  main  complaint  made  by  counsel  for  appellant  to  the 
modification  of  the  instruction  is  that  it  "  ignores  the  idea 
that  deceased  was  bound  to  use  ordinary  care  for  his  own 
safety."  This  is  not  a  just  criticism.  The  object  of  the  in- 
struction was  not  to  lay  down  the  law  as  the  duty  of  deceased 
to  care  for  his  own  safety,  but  rather,  as  to  whether  the 
conductor  was  sufficiently  free  from  negligence  to  allow  the 
responsibility  for  the  accident  to  be  shifted  onto  the  shoulders 
of  the  onofineer.  It  was  a  side  issue  raised  with  the  intent  to 
shift  the  burden  of  responsibility  from  a  responsible  to  an 
irresponsible  party;  from  a  conductor,  for  whose  negligence 
appellant  would  be  responsible,  to  an  engineer,  for  whose  acts 
it  would  not  be.  If  the  deceased  were  negligent  it  was  of  no 
consequence  whether  the  one  or  the  other  or  both  of  appel- 
lant's servants  were  negligent.  In  neither  event  could  appel- 
lee recover. 

The  jury,  in  appellant's  instruction  No.  4,  was  fully  in- 
structed on  this  point  It  is  as  follows:  "If  the  deceased 
was  familiar  with  the  manner  in  which  snch  train  was  usuallv 
handled  at  or  near  the  gravel  pit  south  of  Buda  where  he 
was  killed,  and  at  the  time  of  his  death  the  train  was  being 
handled  in  the  usual  manner  at  the  place,  and  tliat  his  death 
was  caused  by  a  want  of  ordinary  care  on  his  pai*t  in  placing 
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himself  in  a  dangerous  position,  so  that  he  fell  or  was  jerked 
off  the  ear,  on  which  he  was  standing,  onto  the  track,  and  was 
ran  over  and  killed  by  the  cars,  etc.,  yon  will  find  for  defend- 
ant" 

The  jury  could  not,  in  the  face  of  the  above  instruction,  have 
been  misled  on  the  point  suggested,  and  in  view  of  the  fact 
that  the  modified  instruction  complained  of  did  not  purport 
to  deal  with  this  question.  The  court  was  fully  justified  also 
in  refusing  it  on  the  grounds  that  there  was  no  sufficient  evi- 
dence on  which  to  base  it. 

The  evidence  both  on  the  part  of  the  appellee  and  appel- 
lant concurs  that  there  was  no  unusual  jerk  from  the  slacking 
of  the  train,  caused  by  setting  the  air-brakes.  There  is  posi- 
tively no  proof  of  any  carelessness  of  the  engineer.  The 
brakes  were  set  in  the  usual  and  ordinanv  manner  and  no  un- 
usual  shock  was  experienced.  The  shock  was  only  such  as 
might  naturally  be  expected  and  was  only  sufficient  to  knock 
a  man  off  the  train  who  was  not  sufficiently  balanced  or 
braced. 

Tlie  evidence  of  H.  A.  Bullock,  the  engineer,  introduced  by 
appellant  itself,  entirely  contradicts  and  disproves  any  careless- 
ness on  his  part  and  shows  that  the  jerk  was  an  ordinary  one. 
He  swears:  ''When  I  saw  the  signal  I  applied  the  brakes  a 
little,  so  as  to  slow  up  gradually."  Again,  "When  I  received 
the  signal  I  applied  the  air-brakes  as  light  as  I  could  at  first." 
"  I  applied  the  brakes  that  morning  just  as  I  always  did."- 
He  testifies  that  the  train  was  running  from  six  to  eight  miles 
per  hour  tliat  moraing.  "  If  it  (the  train)  was  slackened  so 
the  men  fell  down  it  might  be  quick  and  it  might  not."  "  It 
would  take  a  considerable  jerk  to  throw  a  man  down."  Tlie 
conductor  himself  swears:  "The  jerk  was  no  more  severe 
than  usual."  There  appeared  to  be  no  effort  on  the  trial  to 
show  that  the  fault  was  on  the  engineer  in  causing  an  unusual 
jerk  in  stopping  the  train,  and  there  is  no  proof  to  that  effect, 
neither  do  the  instructions  for  appellee  allude  to  it.  The 
evidence  would  not  justify  the  jury  in  finding  there  was. 
It  was  therefore  improper  to  raise  such  an  issue,  which  could 
alone  be  mischievous  in  distracting  the  mind  of  the  jury  by 
directing  it  to  such  an  issue. 
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The  court  did  not  err  in  giving  the  instruction  as  modified 
or  in  refusing  to  give  it  as  asked.  The  modification  of  api^el- 
lant's  sixth  modified  insti'uction  as  given  was  not  error.  It 
would  have  been  proper  to  have  refused  it  entirely,  as  there 
was  no  evidence  on  which  to  base  it.  The  modification  ren- 
dered it  harmless.  There  was  no  question  of  the  liability  of 
fellow-servants  in  the  case.  All  other  modifications  of  appel- 
lant's proposed  instructions  were  correct  The  damages  in 
our  judgment  are  not  excessive.  The  life  of  an  industrious 
workingman,  like  deceased,  ought  to  be  worth  the  sum  found 
by  the  jury  in  their  verdict  The  question  of  damages  in 
cases  like  the  one  at  bar  is  largely  within  the  sound  discretion 
of  the  jury  trying  the  case.  .Perceiving  no  error  in  the  record 
sufiicient  to  reverse,  the  judgment  is  therefore  aflSirmed. 

Judgment  affirmed. 


George  W.  Brent 

V. 

Kenner  Brent. 


Set-Off— Mutvdl  Judgments — Claim  qf  Attorney  for  Fees  and  Disburse* 
ments — Fifth  Exception,  See.  60^  Chap.  77,  R.  S, 

The  fifth  exception,  specified  in  Sec.  60,  Chap.  77,  R.  S.,  allowing  an 
attorney's  claim  for  fees  for  services  rendered  and  disbursements  in  procur- 
ing a  judgment,  priority  over  the  set-off  of  a  judgment  in  favor  of  the  judg- 
ment debtor  against  his  client,  is  general,  and  not  limited  in  its  application 
to  fees  and  disbursements  for  which  he  has  a  lien  at  law  or  in  equity* 

[Opinion  filed  December  9, 1887.] 

Appkal  from  the  Circuit  Court  of  Warren  County;  the 
Hon.  Arthub  A.  Smith,  Judge,  presiding. 

Messrs.   Greer  &  Deyden   and  Porter  &  Maodill,  for 
appellant 

"Attorneys  have  no  lien  upon  judgments  recovered  in  this 
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State  for  fees."  Humphrey  v.  Browning,  46  111.  476;  For- 
eythe  v.  Beveridge,  62  111.  268;  LaFramboise  v.  Grow,  56  Dl. 
197. 

All  that  IB  intended  to  be  secured  by  the  fifth  exception  is 
"  the  fees  and  disbursements  legally  chargeable  and  taxable 
against  the  party  a«  costs.^^  Humphrey  et  al.  v.  Browning  et 
al.,  46  111.  476 ;  Shapely  v.  Burrows,  4  N.  H.  347 ;  Wells  v. 
Hatch,  43  N.  H.  247;  Forsythe  v.  Beveridge,  52  111.  268. 

Messrs.  Jahes  W.  Davidson  and  W.  C.  Noecross,  for 
appellee. 

Lacet,  J.  On  the  21st  of  May,  1886,  appellee  recov- 
ered a  judgment  against  appellant  in  the  Circuit  Court  for  the 
sum  of  $125  and  costs  (§205.90),  and  the  appellee  being 
indebted  to  Davidson  and  Norcross,  his  attorneys  in  the  case, 
in  a  sum  for  legal  services  in  the  case  to  a  gieater  amount 
than  the  judgment  assigned  in  writing  under  his  hand  and 
seal,  on  the  date  of  the  judgment,  the  said,  judgment  to  his 
said  attorneys  to  apply  on  their  fees  as  far  as  the  judgment 
would  go,  all  of  which  assignment  and  facts  connected  there- 
with the  appellant,  at  the  time,  had  due  notice,  and  Davidson 
and  Norcross  knew  of  the  existence  of  the  judgment  in  favor 
of  appellant  against  appellee  hereafter  mentioned  at  the  time 
of  the  assignment 

On  the  24th  day  of  July,  1886,  the  said  Davidson  and  Nor- 
cross,  the  assignees  of  the  judgment,  caused  an  execution  to  be 
issued  and  placed  it  in  the  hands  of  J.  W.  Bolan,  Sheriff  of 
Warren  County,  for  collection.  The  appellant,  on  the  same 
day,  had  executions  issued  on  four  several  judgments  in  his 
favor,  out  of  the  Circuit  Court  of  said  county,  where  they 
were  rendered  against  the  appellee,  Kenner  Brent,  and  placed 
in  the  hands  of  the  same  Sheriff  for  collection,  to  wit:  One 
dated  September  26,  1882,  for  $35.85;  one  dated  January  24, 
1882,  for  $26.80;  one  dated  December,  1883,  for  $58.10,"^  and 
one  dated  January  24,  1886,  for  §13.75.  At  the  time  the  said 
last  executions  were  issued  and  placed  in  the  Sheriff's  hands, 
the  appellant  demanded  of  the  Sheriff  that  they  should  be  set 
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oflF  against  the  execution  in  favor  of  appellee  against  appellant, 
and  enough  money  was  paid  in  to  the  Sheriff  at  the  same  time 
to  pay  the  costs  called  for  by  the  execution  and  fee  bill  in 
favor  of  appellee. 

At  the  September  term,  1886,  of  the  Circuit  Court  of  said 
county,  Davidson  and  Norcross  made  a  motion  in  said  court 
for  a  rule  on  the  Sheriff,  John  W.  Bolan,  to  pay  over  $125, 
amount  collected  by  him  on  execution  in  favor  of  appellee 
against  appellant,  the  judgment  having  been  assigned  to  the 
said  Davidson  and  Norcross. 

The  court  took  the  matter  under  advisement  and  afterward, 
on  the  6th  day  of  March,  1887,  held  and  decided  the  motion 
in  favor  of  the  said  Davidson  and  Norcross,  and  ordered  the 
said  sum  with  the  interest  due  thereon  to  be  paid  over  to 
them,  from  which  said  order  this  appeal  is  taken. 

It  is  claimed  by  the  appellant  that  he  has  the  right  to  set 
off  his  judgments  against  appellee's  judgment  against  him, 
under  and  by  virtue  of  sections  58  and  59  of  Eevised  Stat- 
utes, Chap.  77,  entitled  "Judgments,  Decrees,  etc"  The 
appellee  insists,  however,  that  the  case  falls  within  the  second 
and  Jrfth  exceptions,  specified  in  Sec.  60  of  the  above  act 
The  sections  and  exceptions  in  question  read  as  follows : 

Sec.  58.  "  Executions  between  the  same  parties  may  be  set 
off,  one  against  another,  if  required  by  either  party  as  pre- 
scribed in  the  following  section." 

Sec.  59.  "When  one  of  the  executions  is  delivered  to  an 
officer  to  be  executed,  the  debtor  therein  may  deliver  his  exe- 
cution therein  to  the  same  officer,  whether  the  second  execu- 
tion is  directed  to  the  same  or  any  other  officer,  and  the 
officer  shall  apply  it  as  far  as  it  will  extend  to  the  satisfaction 
of  the  first  execution  and  the  balance  on  the  larger  execution 
may  be  collected  and  paid  in  the  same  manner  as  if  there  had 
been  no  set-off." 

Sec.  60.  "  Such  set-off  shall  not  be  allowed  in  the  follow- 
ing cases :  *  *  *  Second.  When  the  sum  due  on  the 
first  execution  was  lawfully  and  in  good  faith  assigned  to 
another  person,  before  the  creditor  in  the  second  execution 
became  entitled  to  the  sum  due  thereon."    ♦    ♦    «    Jf^ifiJu 
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"  Nor  shall  it  be  allowed  as  to  so  much  of  the  first  execution 
as  is  due  to  the  attorney  in  that  suit  for  his  fees  and  disburse- 
ments therein." 

We  will  not  stop  to  inquire  whether  the  appellee's  right  to 
the  money  in  question  under  the  assignment  can  be  sustained 
under  the  second  exception  or  not,  as  it  will  not  be  necessary  ; 
but  will  proceed  to  consider  his  rights  under  the  fifth  exception. 

It  is  insisted  by  counsel  for  the  appellant  that  the  fifth  ex- 
ception was  intended  to  apply  to  attorney's  fees  only  in  case 
where  such  "  fees  and  disbursements  are  legally  chargeable 
and  taxable  against  a  party  as  costs,"  as  in  cases  of  the  assign- 
ment of  dower  and  partition  and  in  cases  where  an  attorney 
had  a  lien  on  the  judgment 

The  case  of  Forsythe  v.  Browning,  52  HI.  268,  is  cited  as 
showing  an  attorney  had  no  Hen  on  the  judgment  which  he 
recovers  for  his  client.  We  think  the  statute  was  intended  to 
apply  and  operate  in  favor  of  the  attorney  recovering  the 
judgment  in  a  broader  sense  tlian  as  contended  for  by  counsel 
for  appellant. 

Of  course  as  between  the  attorney  and  his  client  the  attorney 
would  have  no  lien,  and  the  client  might  assurpe  the  control 
of  the  judgment  and  sell  and  dispose  of  it  without  his  at- 
torney's consent,  but  if  the  attorney  once  collect  it  he  then 
may  retain  his  fee  and  the  client  would  have  to  allow  it. 

Tlie  Legislature  was  creating  a  new  remedy  in  favor  of 
creditors  to  enable  them  to  collect  their  judgment  by  way  of 
set-off,  in  a  summary  way.  The  Legislature  no  doubt  con- 
sidered the  fact  that  an  attorney's  claim  for  fees  and  disburse- 
ments rendered  in  the  very  judgment  that  the  judgment  cred- 
itor would  be  allowed  to  appropriate  was,  as  a  rule,  as  meri- 
torious, and  in  many  cases  more  so,  than  the  claim  of  the 
judgment  creditor,  who  had  no  lien  on  the  judgment  which  by 
the  Jaw  being  enacted  he  would  be  allowed,  from  a  certain 
point  not  clearly  defined  by  the  statute.  It  was  therefore 
thought  just  and  proper,  no  doubt,  to  protect  the  attorney  and 
not  allow  his  fees  to  be  intercepted  in  that  way.  In  this  case 
the  judgment  was  procured  through  the  skill  and  hard  labor  of 
Davidson  and  Norcross,  which,  without  that  or  the  equally  hard 
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services  of  some  other  attorney,  would  probably  never  have 
been  recovered,  and  the  appellee's  right  thereto  never  estab- 
lished, and  the  attorney's  fee  as  admitted  was  reasonably  worth 
the  entire  amount. 

Would  it  be  just  and  equit<ible  to  allow  appellant  to  appro 
priate  it  to  the  payment  of  his  judgment  against  appellee? 

And  it  is  insisted  that  by  virtue  of  the  statute  the  attorney 
could  not  secure  himself  by  purchasing  it  from  his  client;  that 
by  virtue  of  the  statute  all  appellant's  existing  judgments 
against  appellee  became  a  lien  on  it  from  tlie  very  moment  it 
was  rendered,  they  having  been  previously  recovered. 

If  this  be  so,  which  we  are  not  called  on  to  decide,  then  the 
attorney's  claim  would  be  hopeless  if  his  client  was  poor  and 
he  had  to  depend  on  the  judgment  he  should  procure  for  his 
fees  and  disbursements.  This  would  have  a  tendency  to  pre- 
vent the  poor  from  procuring  legal  assistance. 

The  language  of  the  statute  is  that  the  sections  in  question 
should  not  apply  "  to  so  much  of  the  first  execution  as  is  due 
to  the  attorney  in  that  suit  for  his  fees  and  disbursements 
therein." 

What  is  meant  by  the  words  "fees  and  disbursements  due 
therein?" 

This  evidently  means  fees  and  disbursements  due  for  serv- 
ices rendered  and  money  expended  in  the  suit  in  behalf  of  the 
client.  " Therein" !  In  the  suit  1  That  amount  would  be  due 
himl  Therefore  that  amount  of  the  execution  would  be  due 
to  the  attorney.  This  should  not  be  set  oflE.  In  referring  to 
a  part  of  the  execution  being  due  to  the  attorney  it  was  not 
intended  to  mean  that  the  attorney  must  have  an  actual  lien 
on  any  portion  of  it,  but  it  was  used  in  the  sense  that  that 
much  of  the  execution  as  was  equal  to  the  amount  due  the  at- 
torney for  his  fees  and  disbursements  in  the  suit  in  which  the 
judgment  was  rendered,  should  not  be  set  ojBf. 

To  use  strict  and  technical  language,  it  would  not  be  proper 
to  say  that  any  portion  of  the  execution  was  due  to  the  attor- 
ney, not  even  if  he  had  a  lien  on  it  for  his  fees,  nor  if  a  por- 
tion of  the  judgment  was  for  attorney's  fees  under  some  agree- 
ment or  statute.     The  entire  execution  would  still  be  due  to 
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the  judgment  creditor.  If  the  Legislature  had  intended  to 
confine  the  claim  of  the  attorney  to  cases  where  he  had  some 
kind  of  a  lien  on  the  proceeds  of  the  execution,  it  would  have 
used  very  different  language. 

It  would  have  used  language  like  this:  '^Should  not 
apply  to  so  much  of  the  execution  npon  which  the  attorney 
has  a  lien  under  the  law  or  in  equity  for  his  fees  and  disburse- 
ments therein." 

To  tlius  restrict  the  application  of  the  statute  as  claimed 
would  be  to  reduce  it  as  to  attorney's  claims  for  fees  and  dis- 
bursements to  exceedingly  narrow  limits. 

It  seems  to  ns  it  must  have  been  the  intention  of  the  Leg- 
islature, in  passing  the  above  act,  to  give  it  general  effect,  and  to 
make  the  attorney's  claim  for  his  fees  and  disbursements  for 
services  rendered  and  money  expended  in  procuring  a  judg- 
ment a  preferred  claim  as  against  a  judgment  creditor  of  his 
client  who  seeks  to  appropriate  his  client's  judgment,  under  the 
provisions  of  the  above  statute. 

So  holding,  the  judgment  of  the  court  below  is  aflSrmed. 

Judgment  affirmed. 


Charles  W.  Carroll 

V. 

Thomas  B.  Holmes. 

Negotiable  Instruments — Action  on  Note — OamhUng  Contracts — Sec.  131 
Criminal  Code— Mutual  Intention — Evidence — Parties — Payment  by  Note. 

1.  Id  an  action  npon  a  promissory'note,  it  ia  held:  That  the  defense  that 
almost,  if  not  quite,  the  entire  consideration  for  which  it  was  given,  was 
losses  incurred  by  the  maker  in  dealings  between  the  parties  in  options,  is 
fully  sustained  by  the  evidence;  that  the  evidence  also  shows  the  illegal  in- 
tent to  have  been  mutual;  that  it  was  unnecessary  to  show  that  the  parties 
with  whom  the  plaintiff  dealt  on  the  defendant's  account,  knew  of  the  lat- 
ter's  intention  not  to  take  the  grain  and  pork  bought  and  sold;  that  the 
plaintiff|couId  not  recover  upon  any  items  of  the  original  indebtedness  without 
surrendering  the  note  for  cancellation  either  before  suit  or  at  the  trial;  that 
be  can  not  maintain  an  action  on  the  note  and  on  some  of  such  items  at  the 
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same  time;  that  the  plaintiff  was  not  entitled  to  open  and  close  the  argu- 
ment on  the  evidence,  the  burden  of  proof  being  on  the  defendant;  and 
that  there  was  no  substantial  error  in  giving  and  refusing  instructions. 

2.  A  secret  illegal  intent  in  one  party  not  known  to  the  other  will  not 
invalidate  a  contract. 

3.  The  acceptance  of  a  promissory  note  is  prima  facie  the  satisfaction 
and  payment  of  an  open  or  book  accouat,  or  antecedent  debt,  for  which  it  is 
given. 

[Opinion  filed  December  9, 1887.] 

Appeal  from  the  Circuit  Court  of  Marshall  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Mr.  Fred  S.  Potter,  for  appellant 

Tbere  is  a  total  absence  of  proof  as  to  who  the  Chicago  par- 
ties were  with  whom  the  contracts  were  made,  and  as  to  their 
intention;  without  affii-mative  proof  from  the  defendant  as  to 
who  were  such  parties  and  their  intention,  the  verdict  in  this 
case  can  not  be  maintained. 

Having  given  his  orders  for  com,  corn  to  be  delivered  to 
him,  the  plaintiff  is  bound  by  his  orders.  Miller  v.  Bensley, 
20  111.  App.  528;  Wolcott  v.  Heath,  78  HI.  433;  Prixley  v. 
Boynton,  79  111.  351;  Cole  v.  Milmine,  88  111.  349.  . 

If  all  of  the  other  matters  between  the  parties  be  expunged 
as  founded  on  losses  in  unlawful  ventures,  yet  it  will  not  bar 
a  recovery  for  money  loaned  Jong  before  the  alleged  unlawful 
dealings  had  in  their  inception;  nor  for  money  which  the  de-f 
fendant  actually  paid  to  him  and  charged  in  account  with  the , 
defendant's  knowledge  and  consent  If  it  be  found  that  the 
board  of  trade  contracts  were  unlawful,  then  the  defendant 
must  repudiate  all  or  none  ;  he  can  not  appropriate  to  himself 
the  proceeds  of  such  as  were  to  his  advantage  and  disavow  all 
others.     Wolcott  v.  Heath,  78  111.  433. 

m 

Messrs.  Burns  &  Ono,  for  appellee. 

The  intention  of  the  law  is  to  prohibit  persons  from  dealing 
thus  knowingly,  as  agents  or  otherwise ;  no  room  is  left  for 
avoiding  the  law  by  pretended  agencies  or  by  other  means 
which  the  ingenuity  of  men  may  invent  to  escape  liability  and 
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enforce  the  most  pernicious  contracts;  neither  can  an  assignee 
of  an  obligation  tainted  with  such  contracts,  in  whole  or  in 
part,  enforce  such  contract.  Tennej  v.  Foote,  4  111.  App.  594, 
and  numerous  other  cases  cited ;  also  Webster  v.  Sturges,  7 
III.  App.  560;  Beveridge  v.  Hewitt,  8  111.  App.  467,  and 
numerous  other  cases  cited. 

All  dealings  in  puts  and  calls  are  illegal  and  void,  and  can 
not  bd  enforced  if  the  taint  remains  as  to  any  part  of  the 
promissory  note  given  upon  adjustment  of  such  contracts;  any 
fraudulent  gambling  contract  entering  into  such  note  renders 
the  whole  instrument  void,  and  the  court  will  not  inquire  as 
to  whether  part  of  the  transactions  are  legal  and  part  illegal. 
1  Parsons  on  Contracts,  380;  Henderson  v.  Palmer,  71  111. 
579;  Nash  v.  Monheimer,  20  111,  215;  Munsell  v.  Temple,  3 
Gilm.  93;  Wheeler  v.  Kussell,  17  Mass.  257;  Chitty  on  Con- 
tracts, 730;  Tenney  v.  Foote,  96  111.  99;  Metcalf  on  Con- 
tracts, 216. 

The  cunning  devices  of  artful  men  to  cover  up  frauds  by 
rules  and  regulations  of  the  board  of  trade  and  others  dealing 
in  pats  and  calls,  are  not  allowed  to  avoid  responsibility  aris- 
ing from  such  contracts,  no  matter  what  form  may  be  adopted 
as  to  rules  and  regulations,  or  as  to  the  form  of  contracts;  the 
court  will  always  inquire  into  the  intention  of  the  parties,  look 
into  all  the  surrounding  circumstances  and  facts,  and  deter- 
mine what  the  spirit  of  the  contract  really  is.  The  acts,  the 
conduct  of  the  parties,  have  a  controlling  influence  in  deter- 
mining what  the  intention  is.  Tenney  v.  Foote,  4  111.  App. 
594;  Webster  v.  Sturges,  7  111.  App.  560;  Beveridge  v.  Hew- 
itt, 8  111.  App.  467 ;  Pickering  v.  Cease,  79  111.  328 ;  Lion  v. 
Culbeitson,  83  111.  33;  Kroigh  v.  Sherman,  105  111.49;  Brand 
V.  Henderson,  107  111.  141. 

Bakeb,  J.  Carroll  brought  assumpsit  against  Holmes  upon 
a  promissory  note  for  $1,434.60,  dated  March  12,  1885,  and 
due  four  months  after  date.  The  declaration  contained  two 
special  counts  on  the  note,  and  the  common  counts. 

The  pleas  of  appellee  were  that  the  note  was  made  without 
ADJ  good  or  valuable  consideration  and  several  special  pleas; 
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and  the  pleas  all  averred  that  the  note  was  tlie  only,  cause  of 
action.  Issues  were  formed  upon  the  pleas^  and  the  results  of 
a  jury  trial  were  a  verdict  and  judgment  for  the  defendant. 

The  principal  contention  between  the  parties  seems  to  be, 
whether  or  not  the  consideration  of  the  note  is  impeached  by 
the  evidence  on  the  ground  it  was  for  losses  on  contracts 
negotiated  by  appellant  for  appellee  for  the  purchase  and  sale 
of  grain  and  other  produce,  the  understanding  and  intention 
of  the  parties  at  the  time  being  that  no  grain  or  produce 
should  in  fact  be  received  or  delivered,  but  that  appellee 
should  have  the  option  to  close  the  contracts  when  he  saw  fit^ 
and  make  settlements  upon  the  basis  of  the  difference  between 
the  contract  prices  and  the  ruling  market  prices  in  Chicago. 

Sec.  130  of  the  Criminal  Code  provides  that  whoever  con- 
tracts to  have  or  give  to  himself  or  another  the  option  to  sell 
or  buy,  at  a  future  time,  any  grain  or  other  commodity,  shall  be 
lined  not  less  than  $10  nor  more  than  $1,000,  or  confined  in 
the  county  jail  not  exceeding  one  year,  or  both;  and  that  all 
conti*act8  made  in  violation  of  said  section  shall  be  considered 
gambling  contracts,  and  shall  be  void.  Sec.  131  of  the  Code 
provides  that  all  promises,  notes,  bills,  bonds,  covenants,  con- 
tracts, agreements,  judgments,  mortgages  or  other  securities 
or  conveyances  made,  given,  granted,  drawn  or  entered  into, 
or  executed  by  any  pereon  whatsoever,  where  the  whole 
or  any  part  of  the  consideration  thereof  shall  be  for  any 
money,  property  or  other  valuable  thing  won  by  any  gaming, 
or  bet  upon  any  unknown  or  contingent  event  whatever,  or  fur 
reimbursing  or  paying  any  money  or  property  knowingly  lent 
or  advanced  at  the  time  and  place  of  such  bet,  to  any  person 
or  persons  so  betting,  shall  be  void  and  of  no  effect 

In  the  case  of  Pearce  v.  Foote,  113  111.  228,  the  Supreme 
Court  say :  "  The  true  idea  of  an  option  is  what  are  called,  in 
the  peculiar  language  of  the  dealers,  *puts'  and  'calls.^  A 
'put'  is  defined  to  be  the  privilege  of  delivering  or  not 
delivering  the  thing  sold,  and  a  '  call '  is  defined  to  be  the 
privilege  of  calling  for  or  not  calling  for  the  thing  bought. 
Optional  contracts,  in  this  sense,  are  usually  settled  by  adjust- 
ing market  values,  as  the  party  having  the  option  may  elect 
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It  is  simply  a  mode  adopted  for  speculation  in  differences  in 
market  values  of  grain  or  other  commodities.  It  must  have 
been  in  this  sense  the  term  'option'  is  used  in  the  statute. 
Such  a  contract  is  obviously  fictitious,  having  none  of  the  ele- 
ments of  good  faith,  as  in  a  contract  where  both  parties  are 
bound,  and  is  defined  by  statute  as  a  gambling  contract." 

According  to  the  evidence  in  this  case  Holmes  delivered  his 
orders  for  the  purchase  or  sale,  for  future  delivery,  of  grain  or 
pork  to  Carroll,  at  Henry,  and  the  latter  transmitted  them  to 
Dow,  a  Chicago  commission  merchant,  and  guaranteed  their 
performance  by  Holmes;  and  Dow  found  either  a  seller  or 
purchaser  as  required,  and  charged  a  commission  for  so  doing, 
which  he  afterward  divided  with  Carroll.  The  contracts  made 
were  legitimate  and  valid  upon  their  faces,  and  apparently 
contemplated  nothing  which  was  in  contravention  of  the  stat- 
ute or  opposed  to  the  policy  of  the  law.  There  was  nothing, 
then,  in  the  dealings  between  the  appellant  and  appellee,  or  in 
the  contracts,  which  was  invalid,  unless  there  was  a  mutuality 
of  illegal  intent,  for  it  is  a  settled  rule  of  law  that  a  secret  ille- 
gal intent  in  one  party  not  known  to  the  other  will  not  invali- 
date. 

There  is  no  doubt  of  the  illegal  intent  of  appellee  in  these 
transactions,  for  he  testified  upon  the  trial  that  he  did  not 
intend  to  deliver  any  of  the  grain  that  he  sold,  or  receive  any 
that  he  bought,  and  there  is  nothing  in  the  evidence  tending 
to  contradict  him.  It  would  seem,  however,  that  he  never  in 
words  communicated  this  intention  to  appellant,  for  ho  further 
stated  that  he  never  told  Carroll  that  his  intention  was  not  to 
take  the  stuff  he  bought,  nor  that  he  did  not  intend  to  deliver 
the  stuff  he  sold,  and  that  in  no  case  was  there  any  expression 
of  any  intention  to  deliver  or  not  deliver  any  of  the  commodities. 
Appellant  testified  that  all  of  the  transactions  were  actual  and 
not  fictitious;  that  they  were  not  options  but  were  for  pork 
and  grain  to  be  delivered;  that  there  was  no  understanding 
that  the  deals  were  to  be  an3'thing  but  real  and  actual,  and 
that  Holmes  would  have  received  all  of  the  pork  and  grain  on 
his  contracts  if  he  had  not  closed  them  out  before  maturitv. 
Notwithstanding    these  statements  of   the  parties,  the  jury 
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found  that  it  was  the  iatention  of  both  of  them,  at  the  times  the 
orders  to  sell  or  to  buy  were  given,  that  nj  grain  or  pork 
should  be  either  delivered  or  received,  but  that  the  contract 
should  be  closed  out  before  maturity  and  settlements  made  on 
differences  between  contract  and  market  prices. 

Tliis  was  necessarily  the  finding  of  the  jury  under  the  ver- 
dict tliey  returned,  for  they  wore  explicitly  told  by  the  courti 
in  nuI^erous  instructions,  that  the  legal  intent  of  Holmes  alone 
would  not  vitiate  the  contracts,  but  that  the  burden  of  proof 
was  upon  him  to  establish  by  preponderance  of  the  evidence 
that  Carroll  knew  at  the  times  that  the  sales  or  purchases 
were  made  upon  orders  that  the  articles  were  not  to  be  deliv- 
ered or  received;  that  the  contracts  for  future  delivery  were 
not  rendered  unlawful  or  void  by  the  fact  that  the  jmrties  may 
thereafter  and  before  the  maturity  of  the  contracts  have  re- 
scinded the  same  by  agreement  upon  the  understanding  of  the 
payment  of  differences  in  price;  and  that  they  had  no  right 
to  find  that  the  deals  were  not  real  unless  the  greater  weight 
of  the  evidence  proved  they  were^not  real. 

The  jury  having  found  as  matter  of  fact  that  appellant  had 
knowledge  the  contracts  in  question  were  gambling  conti*acts, 
the  question  arises  whether  or  not  the  evidence  sufficiently 
sustains  such  finding.  No  matter  what  the  forms  of  the 
several  transactions  were  upon  their  face,  yet  if  the  facts  and 
circumstances  in  proof  show  that  such  forms  were  colorable 
only,  and  that  it  was  the  real  understanding  of  both  parties 
that  there  were  to  be  no  actual  sales,  no  delivery  or  acceptance 
of  the  subject-matters  of  the  contracts,  but  that  damages  were 
to  be  adjusted  upon  differences,  then  they  were  gambling 
transactions  and  within  the  purview  of  the  statute,  and  this, 
whether  the  real  intentions  of  the  parties  were  formally 
expressed  in  words  or  not.  It  is  altogether  legitimate  to  look 
at  the  surrounding  circumstances  in  order  to  ascertain  and 
determine  the  mutual  understanding  and  real  intention  of  the 
contracting  parties.  From  the  facts  and  circumstances  found 
in  this  record,  from  tlie  course  of  dealing  for  a  long  series  of 
months  between  appellant  and  appellee,  and  the  character  of 
the  numerous  transactions  between  them,  we  think  the  jury 
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was  fully  justified  in  concluding  that  appellant  knew  the  com- 
modities contracted  for  were  not  to  be  delivered  or  received, 
and  that  the  sales  were  colorable  only  and  not  real  and  bona 
,  fide. 

A  sagacious  and  well-informed  man  engaged  in  the  business 
of  grain  speculations  upon  the  board  of  trade  would  not  be 
likely  to  act  so  blunderingly  as  to  render  himself  liable  to  the 
fines,  penalties,  forfeitures  and  imprisonment  imposed  by  the 
statute  by  openly  expressing  his  intention  to  enter  into  a 
gambling  contract  Nor  is  it  probable  that  he  would  permit 
the  person  with  whom  ho  was  dealing  to  express  in  his  hear- 
ing such  an  intention;  in  fact,  it  would  be  expected  of  him 
that  he  would  absolutely  and  at  once  refuse  to  deal  with  or 
receive  orders  from  any  one  who  was  so  indiscreet  as  to  thus 
express  himself.  We  know  from  the  books  and  from  numer- 
ous cases  that  have  arisen  in  the  courts,  that  many  cunning 
devices  are  resorted  to  by  artful  men  engaged  in  unlawful 
speculations  in  grain  and  other  commodities,  in  order  to  cover 
up  and  conceal  the  real  character  of  the  transactions  in  which 
they  are  engaged,  their  purpose  being  to  make  illegal  gains 
and  at  the  same  time  avoid  legal  respon^ibility  and  the  pen- 
alties denounced  by  the  statute. 

There  are  many  salient  facts  found  in  this  record  tending 
to  prove  the  guilty  knowledge  of  appellant.  In  the  seventy 
or  more  separate  dealings  had  between  the  parties,  extending 
through  a  period  of  about  eighteen  months,  in  no  single 
instancejdid  Holmes  permit  a  contract  to  mature  on  his  hands; 
but  he  uniformly  ordered  the  contracts  closed  before  the  time 
for  delivery  or  acceptance  arrived.  At  no  time  was  a  contract 
consummated  by  the  actual  delivery  to  or  receipt  from 
Holmes  of  the  article  contracted.  Besides  this.  Holmes  was 
living  on  a  farm  and  was  a  man  of  small  pecuniary  means,  and 
yet,  with  actual  notice  Holmes  was  in  embarrassed  circum- 
stances, appellant  not  only  quite  frequently,  while  holding 
but  a  small  sum  as  security  or  "  margins,"  but  often  when  hold- 
ing no  security  whatever,  guaranteed  the  performance  of  the 
contracts  made  by  him  on  behalf  of  Holmes.  These  deals 
aggregated  some  $900,000,  and  ranged  from  5,000  to  50,OjO 
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bushels  of  grain  and  from  250  to  3,000  barrels  of  pork.  It  is 
unreasonable  to  suppose  that  appellant  would,  under  such  cir- 
cumstances, make  himself  personally  res{x>nsible  as  guarantor 
for  tlie  fulfillment  of  so  many  and  such  large  contracts,  in- 
volving such  considerable  sums  of  money,  if  he  had  supposed 
the  contracts  were  real  and  honafidey  and  would  be  required 
to  be  performed. 

Upon  the  theory  the  contracts  were  optional  and  fictitious, 
and  could  be  settled  upon  the  payment  of  differences,  and 
by  himself  as  broker,  in  default  of  sufficient  margins,  the  risks 
assumed  were  comparatively  insignificant  Other  facts  and 
circumstances  were  in  evidence  tending  to  prove  the  real  char- 
acter of  the  transactions,  and  that  appellant  was  fully  advised 
that  the  dealings  with  appellee  were  colorable  only,  but  we  do 
not  deem  it  necessary  to  comment  upon  them. 

It  is,  however,  urged  by  appellant  that  it  is  not  enough  for 
the  purposes  of  the  defense  in  this  case  that  it  was  defendant's 
intention  not  to  take  or  deliver  the  grain  and  pork  bought 
and  sold,  and  that  such  intention  was  communicated  or  known 
to  appellant,  and  also  to  Daw,  the  Chicago  broker,  but  that 
the  evidence  must  go  further  and  show  with  whom  Dow 
made  the  contracts,  and  that  they  also  knew  defendant's  inten- 
tion, and  consented  to  and  did  deal  in  "  puts  "  or  "calls." 

The  evidence  shows  that  the  dealings  of  Holmes  were  with 
Carroll  and  with  him  alone,  and  that  they  each  relied  solely 
upon  the  credit  of  the  other;  that  the  dealings  between 
Carroll  and  Dow  were  between  themselves  alone  and  that^they 
each  relied  solely  upon  the  credit  of  the  other;  and  that  the 
contracts  made  by  Dow  in  Chicago  were  solely  between  him 
and  the  parties  with  whom  he  contracted,  and  that  he  and 
such  parties  respectively,  relied  only  upon  the  credit  of  each 
other;  and  that  neither  Holmes  nor  Carroll  had  any  notice  or 
knowledge  with  whom  Dow  made  the  contracts.  The  ques- 
tion here  at  issue  is  with  reference  to  the  agreements,  dealing 
and  imderstanding  between  appellant  and  appellee,  and  not  in 
regard  to  the  knowledge  and  understanding  of  these  other 
and  remote  parties.  If  the  understanding  between  appellant 
and  appellee  was  that  the  deals  as  between  themselves  should 
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be  settled  upon  diflferences,  and  that  there  should  be  no 
delivery  of  the  commodities  which  were  the  subject-matter  of 
the  deals,  then  the  contracts  as  between  said  parties  were 
gambling  contracts  and  within  the  statute. 

The  doctrine  of  agency  has  no  application  to  the  matter  so 
far  as  the  question  of  a  violation  of  this  penal  statute  is  con- 
cerned; it  was  so  expressly  decided  in  Pearco  v.  Foote,  113 
111.  228. 

The  case  just  cited  is  an  authority  in  point  to  show  that 
notice  of  illegality  to  Dow,  and  those  with  whom  he  dealt  in 
Chicago,  was  not  necessary  to  the  defense  in  this  litigation. 
Were  the  character  of  proof  insisted  upon  by  appellant, 
required,  it  would  be  difficult,  if  not  impossible,  to  enforce  the 
provisions  of  tlie  statute. 

It  is  a  further  contention  of  appellant,  that  as  he  had  inter- 
posed a  replication  to  the  pleas  which  traversed  the  fact 
alleged  therein,  that  the  several  causes  of  action  in  the  decla- 
ration were  one  and  the  same,  and  also  averred  that  he  relied 
upon  each  and  every  cause  of  action  in  his  declaration  men- 
tioned, he  was,  tlierefore,  in  any  event,  and  even  if  the  grain 
and  pork  contracts  were  unlawful  and  void,  still  entitled  to 
verdict  and  judgment  for  $159.60.  He  testified  on  the  stand 
that  he  had  paid  to  the  defendant  in  actual  cash  $159.60  more 
than  ho  had  received  from  him,  even  after  deducting  the  pro- 
ceeds of  the  oats  that  appellee  delivered  to  him  in  his  ware- 
house. Waiving  the  fact  that  appellee  claims  these  cash  items 
were  all  paid,  we  do  not  see  any  force  in  the  point  thus  made. 

It  is  admitted  by  appellant  that  the  note  for  $1,434.60  was 
executed  in  full  settlement  of  the  account  he  held  against 
defendant,  and  that  the  cash  items  from  which  this  $159.60  is 
deduced,  were  all  included  in  said  account.  The  acceptance 
of  a  promissory  note  isjprima  facie  the  satisfaction  and  pay- 
ment of  an  0]>en  or  book  account,  or  antecedent  debt,  for 
which  it  is  given.  McConnell  v,  Stettinius,  2  Qilm.  707; 
Ealston  v.  Wood,  15  HI.  159;  Smalley  v.  Edry,  19  LI.,  207; 
Morrison  v.  Smith,  81  III.  221;  Kappes  v.  The  Geo.  E.  White 
Co.,  1  HI.  App.  280;  Fridley  v.  Bowen,  5  111.  App.  190. 

Appellant  having  taken  a  note^in  payment  of  the  account, 


462  Appellate  Courts  of   Illtnots. 

Carroll  ▼.  Holmes. 

could  not  recover  upon  any  items  of  the  original  indebtedness 
without  surrendering  the  note  for  cancellation,  either  before 
suit  brought  or,  at  the  latest,  upon  the  trial  and  before  the 
cause  was  submitted  to  the  jury.  Stevens  v.  Bradley,  22  111. 
224;  Heartt  v.  Rhodes,  66  111.  351. 

It  is  suggested  that  the  giving  of  a  void  note  is  not  the 
payment  of  a  lawful  claim,  and  further,  that  the  giving  of  a 
voidable  note,  when  avoided,  does  not  work  a  payment  or 
bar  against  the  recovery  of  a  lawful  demand  which  entered 
into  and  formed  a  part  of  the  consideration  of  the  voided 
note.  This  doctrine  seems  to  be  jnst  and  reasonable.  It  does 
not,  however,  have  application  to  the  present  controversy. 
Appellant  contended  upon  the  trial,  and  is  still  contending  in 
this  court,  that  the  note  was  and  is  valid  and  legal.  Had  he 
admitted  the  note  was  void  and  of  no  effect,  he  might  con- 
sistently have  taken  the  position  stated  and  have  sued  for  the 
recovery  of  the  $169.60.  But  ho  can  not  be  permitted  to 
blow  both  hot  and  cold  with  the  same  breath,  and  recover 
both  upon  the  note  and  upon  the  original  cause  of  indebted- 
ness. 

It  is  a  sound  rule  of  law,  that  a  party  can  not  occupy  incon- 
sistent positions  and  pursue  inconsistent  courses  of  action. 
Herrington  v.  Hubbard,  1  Scam.  569;  Derickson  v.  Krause, 
4  111.  App.  507. 

The  statute  provides,  in  express  terms,  that  where  the 
whole  or  any  part  of  the  consideration  of  a  note  is  for  money 
lost  by  any  gaming,  or  by  wager  or  bet  upon  any  unknown  or 
contingent  event,  then  such  note  shall  be  void  and  of  no  effect. 
It  is  fully  shown  by  the  evidence  and  admitted  by  appellant 
that  almost,  if  not  quite,  the  entire  consideration  for  which 
the  note  was  given  was  losses  incurred  by  appellee  in  his  deal- 
ings in  grain  and  pork  contracts  through  tlie  orders  given  by 
him  to  appellant  And,  as  we  have  already  held,  the  evidence 
supports  the  finding  of  the  jury,  that  these  dealings  between 
appellant  and  appellee  were  gambling  contracts. 

That  which  we  have  said  above  with  reference  to  the  mat- 
ter of  the  $159.60,  sufficiently  disf)0sc8  of  the  assignment  of 
error  that  the  trial  court  erred  in  denying  to  the  plaintiff  the 
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opening  and  close  of  the  argument  to  the  jury  on  the  evi- 
dence. The  burden  of  proof  was  upon  the  defendant  in  the 
trial;  and  no  injustice  was  done  the  plaintiff  hy  the  ruling  of 
the  court. 

The  instructions  of  the  court,  given  at  the  instance  of 
appellee,  seem  to  have  been  substantially  correct  We  are 
inclined  to  think  that  one  of  them  stated  an  abstract  proposi- 
tion of  law  that  had  no  very  apparent  application  to  the  case; 
and  that  several  of  them  were  not  technically  accurate;  but 
we  find  no  serious  objections  to  any  of  them.  The  jury  was 
instructed  by  the  court  very  fully  and  liberally  upon  behalf  of 
appellant.  Some  eighteen  instructions  asked  by  him  were 
given  without  any  modification. 

Of  the  qualifications  made  in  the  three  that  were  modified 
by  the  court,  some  were  entirely  proper  and  the  others 
unimportant 

Of  the  seven  which  were  absolutely  refused,  some  were 
duplicate  of  instnictions  that  were  given,  some  did  not  accu- 
rately state  the  law,  and  some  had  no  proper  bearing  upon 
the  issues  and  were  calculated  to  mislead  the  jury. 

We  find  no  error  in  the  record  of  suflBicient  importance  to 
reverse  the  judgment,  and  it  is  therefore  affirmied. 

Judgment  affirmed. 


Chicago,  Eock  Island  &  Pacific  Railway  Company 

V. 

James  Brisbane. 

Railroads— Ticket th—Faihtre  to  Procure — Extra  Fare — Instructions — 
Duplicates — Bemote  Damages, 

1,  Railroad  companies  are  required  to  keep  their  oflSces  open  for  the 
mle  of  tickets  to  passengers  for  a  reasonable  time  before  the  departure  of 
each  train  and  up  to  the  published  time  for  its  departure,  but  not  up  to  the 
time  of  actual  departure. 

2.  If  convenient  and  reasonable  opportunity  to  purchase  tickets  is 
Afforded  the  public,  extra  fare  may  be  charged  such  as  do  not  avail  them- 
selves thereof.  A  passenger  refusing  to  pay  the  extra  faie  under  sucb  cir- 
cumstances may  be  ejected  from  the  train. 
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8.  A  demand  for  fare  by  the  conductor  of  a  passenf^er  train  must  be 
obeyed  or  the  passenger  mu  t,  at  the  conductor's  request,  leave  the  train  in 
a  peaceable  mapner-  If  he  refuses  ro  to  do,  he  can  not  recover  damages  for 
the  use  of  necessary  force  in  ejecting  him  from  the  train,  unless  the  expul- 
sion was  malicious  or  wanton. 

4.  In  the  cass  presented,  it  is  held:  That  certain  instructions  given  for 
the  plaintiff  were  improper;  that  the  instruction  touching  the  assessment  of 
punitive  damages  was  erroneous  because  not  based  on  the  evidence;  that 
an  instruction  to  the  effect  that  the  plaintiff  might  recover  for  the  feelings 
of  shame  and  humiliation  which  he  endured  in  consequence  of  being  put  off 
and  expelled  from  a  public  conveyance,  was  erroneous;  that  the  court  erred 
in  refusing  certain  instructions;  that  the  plaintiff  was  not  entitled  to  re- 
cover the  remote  damages  caused  by  his  walk  of  several  miles  to  another 
station,  when  he  might  have  returned  a  short  distance  to  the  station  from 
whence  he  started;  and  that  it  does  not  appear  that  the  conduct  of  the  con- 
ductor was  wanton  or  malicious. 

5.  it  is  proper  to  refuse  aii  instruction  which  is  substantially  identical 
with  another  which  is  given. 

[Opinion  filed  December  9, 1887.] 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon. 
Charles  Blanchard,  Judge,  presiding. 

Messrs.  Thomas  F.  Withbow,  James  C.  Hutchins  and 
Snapp  &  Snapp,  for  appellant. 

Messrs.  Higgins  &  Akin,  for  appellee. 

Baker,  J.  It  is  six  miles  and  a  fraction  from  the  station  of 
New  Lenox  to  Joliet,  on  the  line  of  appellant's  railway;  and 
on  the  first  day  of  June,  1886,  the  ticket  fare  from  the  one 
place  to  the  other  was  19  cents,  and  the  train  fare  without  a 
ticket  was  29  cents.  On  the  morning  of  the  day  indicated 
James  Brisbane,  appellee,  aiTived  at  the  first  nained  station 
at  or  about  the  time  the  train  locally  known  as  the  10:44 
train  stopped  at  the  depot.  He  was  desirous  of  procuring 
a  ticket  for  Joliet,  but  the  ticket  oflice  was  closed,  and  he 
was  unable  to  do  so.  Having  business  at  Joliet,  he  got 
on  the  train  without  a  ticket,  and  the  train  almost  imme- 
diately thereafter  pulled  out  from  the  station.  In  two  or 
three  minutes  the  conductor  came  along  and  demanded  his 
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ticket,  or  in  lieu  thereof  29  cents  fare  to  Joliet.  Ap- 
pellee had  no  ticket,  but  stated  the  circumstances  and  re- 
fused to  pay  more  than  19  cents.  Thereupon,  the  conduct- 
or, after  some  little  altercation  between  them,  stopped  the 
ti'ain  and  put  him  oflE  the  cars  at  a  place  about  a  quarter  of 
a  mile  from  New  Lenox  depot.  Brisbane's  residence  was 
about  half  a  mile  east  of  the  depot.  He  did  not  go  home  for 
a  horse  and  conveyance  which  he  had  there,  but  walked  to 
Joliet,  and  being  troubled  somewhat  with  asthma,  his  bodily 
health  was  injured  by  such  walk,  and  he  felt  the  evil  eflfects 
for  two  or  three  days. 

In  this  suit  against  the  railway  company  to  recover  damages 
for  the  tort  in  thus  ejecting  him  from  the  train,  Brisbane  had 
a  verdict  and  judgment  for  $150.  The  facts  with  reference  to 
the  walk  to  Joliet  and  the  consequent  bodily  injury  were  per- 
mitted by  the  court  to  go  to  the  jury  over  the  objections  of 
appellant 

Numerous  points  are  urged  against  the  rulings  of  the  court 
upon  the  trial;  and  a  portion  only  of  these  it  is  deemed  expe- 
dient to  notice. 

In  the  case  of  the  St.  L.,  A.  &  T.  H.  R  E.  Co.  v.  South,  43  111. 
176,  the  priQr  cases  of  C,  B.  &  Q.  K.  K.  Co.  v.  Park?,  18  111. 
460,  and  St.  L.,  A.  &  C.  E.  E.  Co.  v.  Dalby,  19  111.  353,  were 
qualified  and  explained,  and  it  was  there  held  that  railroad 
companies  are  required  to  keep  open  their  office  for  the  sale 
of  tickets  to  passengers  for  a  reasonable  time  before  the  de- 
parture of  each  train  and  up  to  the  time  fixed  by  its  published 
rules  for  its  departure,  but  not  up  to  the  time  of  actual  depart- 
ure; and  also  held  that  if  convenient  and  reasonable  opportu- 
nity to  purchase  tickets  is  aflEorded  the  public,  and  parties  do 
not  avail  themselves  of  it,  then  such  parties  are  alone  at  fault, 
and  mast  pay  the  extra  fare  demanded  on  the  cars,  or,  on 
refusal,  may  be  ejected  from  the  train.  The  evidence  in  the 
case  under  examination  tends  strongly  to  prove  that  the  10:44 
train  was  late  in  its  arrival  at  New  Lenox  that  morning  and 
that  the  ticket  office  was  open  for  the  sale  of  tickets  until  after 
the  expiration  of  the  time  fixed  and  advertised  for  the  depart- 
ure of  the  train.    By  the  3d,  5th  and  6th  instructions  given 

Vol.  XXIV  80 


466  Appellate  Courts  of  Illinois. 

C.  R.  I.  &  p.  R'p  Co.  V.  Brisbane. 

at  the  request  of  appellee  it  was  required  of  appellant  that  it 
should  have  kept  its  office  open  for  the  sale  of  tickets  up  to 
and  until  the  departure  of  the  train.  They  were,  under  the 
authority  cited,  very  clearly  eiToneoua 

There  was  also  further  error  in  the  6th  instruction,  for  the 
reason  that  it  allowed  the  jury  to  assess  punitive  damages  in 
addition  to  actual  damages,  if  they  believed  from  the  evidence 
that  "the  conductor  in  ejecting  plaintiff  from  the  train  used 
unreasonable  force  or  violence."  There  was  no  evidence  upon 
which  to  base  such  instruction,  or  make  the  claim  that  un- 
reasonable or  unnecessary  force  and  violence  were  used. 

According  to  the  testimony  of  the  conductor  and  the  brake- 
man,  the  only  force  used  was  that  the  former  put  his  hand  on 
Brisbane's  shoulder,  after  he  had  declared  he  would  not  pay 
the  fare  demanded,  and  told  him  that  he  would  have  to  pay 
his  fare  or  get  oflf  the  train,  and  that  thereupon  he  got  up  and 
walked  out  of  the  car.  According  to  the  testimony  of  appel- 
lee himself,  he  refused  to  comply  with  the  request  of  the  con- 
ductor that  he  should  leave  the  car,  and  the  latter  had  to  use 
fortje  and  violence  in  getting  him  up  from  the  seat,  and  had  to 
drag  him  out  of  the  seat  and  shove  him  toward  the  door. 
There  was  nothing  in  this  proving  or  tending  to  prove  that 
more  force  was  used  than  was  necessary  to  eject  him,  or  that 
the  force  or  violence  was  unreasonable. 

The  5th  instruction,  likewise,  seems  to  be  erroneous  in 
respect  to  a  matter  other  than  that  already  mentioned  with 
reference  thereto.  As  it  was  no  breach  of  duty  to  the  public 
or  wrong  to  appellee  that  the  railroad  company  did  not  keep 
its  office  open  for  the  sale  of  tickets  up  to  the  time  of  the 
actual  departure  of  the  train,  it  follows  that  the  only  action- 
able toi-t  stated  in  said  instruction  was  that  appellee  was  ejected 
from  the  train  at  a  place  other  than  a  regular  station.  Yet, 
the  court  told  the  jury  that  in  assessing  damages  they  might 
"  also  compensate  the  plaintiff  for  the  feelings  of  shame  or 
humiliation  which  he  endured  in  consequence  of  being  put  off 
and  expelled  from  a  public  conveyance. 

The  only  point,  under  the  instruction,  in  regard  to  which 
the  rights  of  appellee  were  violated,  was  that  he  was  put  off 
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the  cars  a  quarter  of  a  mile  from  the  depot  instead  of  at  the 
depot  or  regular  station.  In  the  case  stated  by  the  instruction 
appellant  had  a  legal  right  to  subject  him  to  the  indignity  of 
an  expulsion  from  the  train,  and  the  shame  and  humiliation 
consisted  in  being  removed  from  the  cars,  and  not  in  the  place 
of  removal. 

The  mortification  of  being  put  off  the  cars  at  a  regular 
station  in  the  presence  of  bystanders  would  undoubtedly  have 
been  as  great  as  that  caused  by  being  ejected  therefrom  eighty 
rods. from  such  station.  Under  the  hypothesis  submitted  to 
the  jury,  appellee  was  entitled  to  recover  only  the  damages 
occasioned  by  the  fact  that  he  was  put  off  at  the  place  he  was, 
instead  of  at  the  depot  C,  B.  &  Q.  R  K  Co.  v.  Parks,  18 
III.  460. 

The  court  refused  the  motion  of  appellant  to  instruct  the 
jury  that  the  plaintiff  should  not  be  allowed  to  recover  com- 
pensation or  damages  in  consequence  of  walking  to  Joliet 
after  being  put  off  the  cars.  This  action  of  the  court  was 
erroneous,  as  also  were  its  rulings  in  admitting  in  evidence 
and  afterward  overruling  the  motion  to  exclude  from  the  jhry 
the  testimony  to  which  the  instruction  referred  and  upon 
which  it  was  based.  Appellee  was  only  entitled  to  recover 
such  damages  as  naturally  flowed  from  and  were  the  direct 
result  of  the  wrong  done  him.  His  walk  of  over  six  miles  to 
Joliet  was  not  the  natural  consequence  and  natural  result  of 
the  tortious  act  of  putting  him  off  the  train  a  quarter  of  a  mile 
from  New  Lenox  depot.  He  might  have  walked  back  to  the 
village,  and  there  either  have  taken  the  next  train  or  hired  a 
conveyance  to  Joliet;  or  he  might  have  walked  three  quarters 
of  a  mile  to  his  own  home,  and  there  procured  his  horse  and 
top  wagon  for  the  journey.'  His  walk  to  Joliet  was  his  own 
voluntary  act,  and  not  the  proximate  and  necessary  result  of 
his  ejectment  from  the  cars.  He  was  in  poor  health  and 
troubled  with  the  asthma,  but  whether  in  such  condition  or 
not  he  had  no  legal  right  to  injure  his  bodily  health  by  a 
voluntary  and  unnecessary  walk  of  six  miles  and  over,  and 
then  call  upon  the  appellant  to  compensate  him  in  damages  for 
such  injury.  Such  element  of  damage  is  too  remote  and  can 
not  be  recovered.     I.,  B.  <&  W.  R'y  Co.  v.  Birney,  71  III.  391. 
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The  8th,  9th  and  10th  refused  instructions  were  substantially 
alike  in  legal  principle,  and  it  was  not  the  duty  of  the  court  to 
incumber  the  record  with  instructions  which  were,  in  eflEect, 
mere  repetitions  of  each  other.  The  court,  however,  should 
have  fifiven  one  or  another  of  these  instructions.  The  neces- 
sary protection  of  the  lives,  safety  and  comfort  of  the  travel- 
ing public  demands  ^hat  the  conductor  of  a  passenger  train 
should  have  the  supervision  and  control  of  his  train.  It  is  the 
doctrine,  as  held  in  this  State,  that  a  demand  on  the  part  of  a 
passenger  conductor  for  fare  must  be  obeyed,  or  else  the  pas- 
sengers must,  at  the  request  of  such  conductor,  leave  the  train 
in  a  peaceable  manner.  In  either  event,  if  he  is  wronged,  he 
may  seek  and  get  redress  in  the  courts.  He  can  not,  in  case  he 
makes  resistance,  recover  damages  for  necessary  force  used  by 
the  conductor  in  ejecting  him  from  the  train,  unless  the  expul- 
sion was  malicious  or  wanton.  C,  B.  &  Q.  R.  K.  Oo.  v.  Griffin, 
68  111.  499;  Pennsylvania  R  R.  Co.  v.  Connell,  112  HI.  295. 

The  circumstances  of  the  case  in  hand  exclude  any  theory 
that  the  conduct  of  the  conductor  was  wanton  or  malicious. 
The  instructions  were  expressly  limited  to  personal  injury 
received  while  being  removed  from  the  car,  and  were  based 
upon  the  hypothesis  that  the  jury  believed  from  the  evidence 
that  the  conductor  nsed  only  reasonable  and  necessary  force 
in  ejecting  appellee. 

For  the  errors  indicated  herein  the  judgment  is  reversed 
and  the  cau^e  remanded.  Heversed  a?id  remafulecL 


Chicago,  Burlington  &  Quincy  Railroad  Company 

V. 

Matilda  Johnson, 

Hailroads — Personal  Injury — Evidence* 

In  an  action  acrainst  a  railroad  company  to  recover  for  injuries  alleged  to 
have  been  caused  by  the  negligence  of  a  conductor  in  assisting  the  plaintiff 
to  alight  from  a  train,  it  is  held:  That  the  evidence  does  not  sustain  the 
verdict  for  the  plaintiff;  and  that  evidence  of  the  value  of  services  of  her 
daughters,  who  made  no  charge  for  such  services,  was  improperly  admittec'.. 
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Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Messrs.  O.  F.  Price  and  Jack  &  Tiohenob,  for  appellant- 

Me-srs.  L.  Harmon  and  McCulloch  &  McCullooh,  for  ap- 
pellee. 

The  passenger  is  justified  in  obeying  the  instructions  of  the 
conductor  in  regard  to  entrance  and  exit  to  and  from  the  cars 
and  in  changing  from  one  train  to  another.  C,  B.  &  Q.  K. 
K.  Co.  V.  Sykes,  96  LI.  Ill,  162;  Allender  v.  C,  R  I.  &  P. 
R  R  Co.,  43  Iowa,  276 ;  St.  L.,  I.  M.  &  S.  R  R  Co.  v.  Can- 
trell,  37  Ark.  519;  Mclntyre  v.  K  T.  Cent.,  37  K  T.  287. 

Carriers  of  passengers  must  afford  all  needful  accommoda- 
tions to  enable  them  to  alight  from  the  conveyance.  K.  & 
N.  L.  P.  Co.  V.  True,  88  III.  608;  Eagle  Packet  Co.  v.  De- 
fries,  94  III.  598;  I.  C.  R  R  Co.  v.  Slatton,  54  111.  183;  Im- 
hoflF  V.  C.  R  R  Co.,  20  Wis.  344;  Memphis  R  R  Co.  v.  Whit- 
field,  44  Miss.  466. 

Assistance  rendered  by  conductors  is  within  the  line  of  their 
duty,  and  negligence  therein  renders  principals  liable.  Drew 
V.  Sixth  Ave.  R  R  Co.,  26  N.  Y.  49. 

Crippled  and  infirm  persons  are  entitled  to  more  considera- 
tion on  account  of  their  infirmities.  Colt  v.  Sixth  Ave.  R  R. 
Co.,  1  Jones  &  Spehcer,  190 ;  Del.  &  Lac.  R  R  Co.  v.  Naph- 
Ijys,  90  Pa.  St.  135;  Sheridan  v.  R  R  Co.,  36  N.  Y.  39; 
O'Mara  v.  R  R  Co.,  38  N.  Y.  445. 

Lacey,  J.  This  is  a  suit  brought  by  the  appellee  to  recover 
damages  for  injury  to  her  right  leg  and  knee,  interfering  with 
her  power  of  locomotion,  resulting  from  a  fall  in  1885  while 
changing  cars  at  Galesbnrg  from  one  branch  of  appellant's 
road  to  another,  the  fall  being  occasioned  as  is  alleged  by  the 
carelessness  of  the  conductor  on  appellant's  train  who  was  as- 
sisting her  to  alight  from  the  platform  or  steps  of  the  car  to 
the  landing  below. 
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The  appellee  claims  tliat  the  conductor  held  out  his  arms  as 
if  to  assist  her  and  when  she  attempted  to  take  hold  of  him  or 
rely  on  his  assistance  he  suddenly  removed  them  and  let  her 
fall,  by  which  she  was  greatly  injured.  The  conductor,  how- 
ever, says  the  appellee  was  falling  before  he  attempted  to  assii^t 
her.  The  damages  claimed  are  $5,000  and  the  jury  gave  her 
the  full  amount. 

It  18  argued  by  coimsel  for  appellant  that  the  proof  failed  to 
support  the  allegation  of  negligence,  or  the  amount  of  dam- 
ages recovered. 

It  seems  that  the  right  leg  was  somewhat  shorter  than  the 
other  and  larger  at  the  knee  joint  and  ankle  and  that  appellee 
was  disabled  in  her  power  to  walk  without  crutches.  But  the 
decided  preponderance  of  the  evidence  shows  that  the  condi- 
tion of  the  limb  was  caused  by  a  fracture  of  the  neck  of  the 
thigh  bone  which  had  been  broken  off  where  the  socket  goes 
into  the  hip  bone  several  years  before  the  accident  in  Gales- 
burg. 

Dr.  Thomas  attended  her  for  this  injury  and  states  that  it 
left  a  lameness  so  she  had  to  walk  with  a  cane,  and  that  there 
was  shortening  of  the  limb  in  consequence. 

Dr.  Stewart  testifies,  that  there  is  cracking  or  grating  to  be 
felt  in  the  knee  joint  and  something  of  that  kind  in  the  ankle 
but  not  so  much.  That  this  indicates  dryness  of  the  parts  and 
that  there  has  been  excessive  inflammation  in  the  farts,  etc.  He 
attributed  this  condition  to  some  old  injury  resulting  in  a  low 
grade  of  inflammation  and  it  has  continued  a  long  time. 

Drs.  Santhord  and  Dickenson,  who  attended  appellee  at 
the  time  of  the  alleged  injury,  both  state  that  she  told  thein 
that  at  the  time  they  called  on  her  professionally  the  enlarged 
condition  of  the  leg  was  caused  by  the  injury  to  the  thigh 
bone.  Appellee  and  her  two  daughtera  deny  that  she  made 
the  statements,  but  as  far  as  we  discover  from  the  record  they 
do  not  testify  that  such  was  not  the  case. 

These  two  attending  physicians  testify  that  the  injury  they 
were  called  on  to  treat  consisted,  to  outward  appearances,  of  a 
small  red  spot  just  below  the  knee  about  the  size  of  a  quarter 
of  a  dollar  and  that  in  their  opinion  the  injury  was  a  simple 
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sprain  of  the  muscles  or  tendons  about  the  knee  which  was  not 
permanent  in  its  nature.  It  may  be  admitted  that  there  was 
slight  evidence  to  the  contrary  but  to  our  minds  it  seems  clear 
that  there  was  no  sufficient  injury  shown  resulting  from  the 
accident  complained  of  as  would  justify  a  large  verdict  for 
damages  saying  nothing  of  the  amount  found  by  the  jury, 
$5,000. 

It  would  seem  that  the  jury  must  have  given  her  compen- 
sation for  the  damages  resulting  from  the  injury  to  the  thigh 
bone  as  well  as  those  resulting  from  the  fall  at  Galesburg. 
The  evidence  was  also  meagre  to  show  that  the  injury  at 
Galesburg  was  more  the  negligence  of  the  conductor  than  of 
appellee.  We  will  not  undertake  to  canvass  that  evidence  in 
detail  as  the  cause  must  be  retried  and  such  course  would  serve 
no  useful  purpose.  The  other  errors  assigned  it  will  not  be 
necessary  to  notice,  as,  if  any  exist,  they  will  no  doubt  be  cor- 
rected on  a  new  trial,  with  the  exception,  we  may  state,  it  was 
error  to  admit  in  evidence  the  value  of  the  services  o^  appel- 
lee's own  daughters,  who  made  no  charge  for  their  services. 

The  judgment  of  the  court  below  is  therefore  reversed  and 
the  cause  remanded. 

Jieversed  and  remanded. 


William  H.  Reynolds 

V. 

Timothy  Moshier,  for  use  of,  etc, 

Negoiiahh  Instruments — Delivery  of  Note — Chattel  Mortgage  Sale* 

1.  A  delivery  to  the  payee,  actual  or  constructive,  is  essential  to  the 
validity  of  a  promissory  note. 

2.  A  person  receiving  a  promissory  note  not  payable  to  himself,  without 
indorsement,  takes  it  subject  to  all  legal  and  equitable  defenses. 

8.     In  an  action  on  a  note  alleged  to  have  been  taken  for  personal  prop- 
,  erty  sold  at  a  chattel  mortgage  sale  by  an  agent,  it  is  held:    That  the  evi- 

I  dence  almost  conclusively  shows  a  want  of  delivery;  and  that  the  court 

below  erred  in  giving  and  refusing  instructions. 
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[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Abthub  a.  Smith,  Judge,  presiding. 

Mr.  J.  A.  McKbnzie,  for  appellant. 

No  brief  filed  for  appellee. 

Lacet,  J.  This  was  a  suit  commenced  before  a  Justice  of 
the  Peace,  and  judgment  rendered  against  appellee,  whereupon 
it  was  appealed  to  the  Circuit  Court,  and  was  there  tried  by  a 
jury  and  verdict  and  judgment  in  favor  of  appellee  for 
118.05. 

The  basis'of  the  suit  was  a  purported  promissory  note  for 
the  sum  of  J9,  dated  October  28,  1876,  due  seven  months 
after  date,  payable  to  Timothy  Moshier  and  signed  by  W.  BL 
Reynolds  and  J.  A.  Reynolds.  The  appellant  by  aflSdavit  put 
in  issue  the  fact  of  the  assignment  to  or  the  ownership  of  the 
said  Elizabeth  Reynolds,  in  the  said  note. 

The  evidence  on  the  part  of  appellant  tended  to  show  that 
the  note  was  taken  by  him  to  Timothy  Moshier  for  personal 
property  sold  by  hira  as  the  agent  of  said  Timothy  Moshier, 
at  a  chattel  mortgage  sale  of  property,  on  a  chattel  mortgage 
given  by  S.  M.  Reynolds  to  said  T.  Moshier,  in  January,  1875, 
and  that  said  T.  Moshier  gave  the  note  to  appellant  for  his 
services,  and  that  said  T.  Moshier  had  never  assigned  or  in 
any  manner  delivered  the  said  note  to  Elizabeth  Reynolds  or 
any  one  for  her,  and  the  said  Timothy  Moshier  disclaimed  any 
interest  in  the  note  or  of  having  any  claim  against  appellant, 
and  that  the  note  was  not  gi^en  for  any  property  of  Marion 
Reynolds  not  in  the  chattel  mortgage. 

The  evidence  of  the  appellee  tended  to  show  that  S.  M. 
Reynolds,  the  husband  of  Elizabeth  Reynolds  and  the  maker 
of  the  chattel  mortgage,  had  some  other  property  not  in  the 
chattel  mortgage  and  at  the  sale  had  it  sold  by  his  brother, 
the  appellant,  with  the  mortgaged  property,  but  he  never 
talked  with  Timothy  Moshier  about  it.     That  some  of   his 
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property  was  sold  at  $9,  to  appellant,  and  James  signed  it  as 
security.  It  was  in  the  note  book  with  the  other  notes,  and 
that  on  the  night  of  the  day  of  sale  appellant  handed  the  note 
to  him  and  that  ever  since  that  time  the  note  has  been  in  the 
possession  of  the  said  S.  M.  Reynolds. 

Upon  this  state  of  the  evidence  the  court  below  instructed 
the  jury  on  the  part  of  appellee  as  follows : 

"  The  court  instructs  the  jury  for  the  plaintiflf  that  if  they 
believe,  from  the  evidence,  that  the  defendant  William  H. 
Reynolds  bought  at  public  sale  of  his  brother's  effects  property 
to  the  amount  of  the  note  and  gave  his  note  on  the  day  of 
sale,  with  his  brother  James  Reynolds  as  security,  and'  that 
the  note  was  made  payable  to  Mr.  Moshier  as  accommodation 
to  the  owner,  Marion  Reynolds,  that  the  owner  took  pos- 
session of  the  note  on  the  day  it  was  given  and  has  had  it  ever 
since3  and  that  the  note  was  never  paid  to  either  Moshier  or 
Reynolds,  then  it  will  be  the  duty  of  the  jury  to  find  for  the 
plaintiff  the  amount  due  on  the  note."  The  appellant  then 
asked  the  court  to  instruct  the  jury  by  his  third  refused  in- 
struction, that,  "in  order  to  give  validity  to  a  promissory  note, 
there  must  be  not  only  an  execution  thereof,  but  there  must 
be  a  delivery  to  payee  or  some  one  for  the  payee,  and  in  this 
case,  if  the  plaintiff,  in  behalf  of  Elizabeth  Reynolds,  claims 
that  the  note  was  never  given  for  the  property  to  which 
Moshier  had  any  claim,  that  Moshier  never  had  anything  to 
do  with  the  note  and  knew  nothing  about  it,  that  it  was  given 
for  property  of  Marion  Reynolds  and  the  note  was  never  deliv- 
ered to  Moshier  or  any  one  for  him, but  w?.s  delivered  to  Maricn 
Reynolds,  then  if  such  claim  is  sustained  by  a  preponderance  of 
the  evidence,  the  plaintiff  Moshier  never  was  the  legal  holder 
of  the  said  note,  and  this  suit  can  not  be  maintained."  But 
the  court  refused  to  give  the  said  instruction  to  which  ruling 
the  appellant,  at  the  time,  excepted. 

Thereupon  the  jury  found  a  verdict  for  the  appellee  for 
$18.05,  and  after  refusing  to  set  aside  the  verdict  and  grant  a 
new  trial,  the  court  rendered  judgment  on  the  verdict,  from 
which  judgment  this  appeal  is  taken,  and  the  giving  of  the 
appellee's  instruction  above  recited  and  the  refusing  the  appel- 
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laut's  instruction  Ko.  3,  is  assigned,  among  other  things,  for 
error. 

The  evidence  in  the  case  almost  conclusively  showed  that  the 
note  in  question  was  made  payable  to  Moshier,  if  it  was  given 
for  property  not  in  tlie  mortgage,  without  any  authority  from 
liim,  either  express  or  implied.  It  was  done  without  his  author- 
ity or  consent,  and  was  not  within  the  general  scope  of  the 
authority  given  to  api^ellant  to  sell  the  mortgage  property  and 
to  take  notes  thereon.  It  seems  the  giving  of  the  note  in 
question,  according  to  Marion's  evidence,  was  a  device  entered 
into  between  him  and  appellant  to  secure  his  property  from 
his  cieditors,  without  Moshier's  knowledge  or  acquiescence. 
Evidently  under  such  circumstances  the  pretended  note  would 
be  void.  The  note,  as  a  note,  was  worth  no  more  thaii  blank 
paper.  It  requires  the  consent  of  the  payee  of  a  note,  as  well 
as  the  maker,  to  make  it  valid.  Not  only  must  it  be  signed, 
but  it  must  be  delivered,  to  make  it  a  note. 

This  note,  invalid  as  it  was,  if  given  for  property  not  cov- 
ered by  the  mortgage  could  not  be  vitalized  by  delivery  by 
appellant  to  Marion  Reynolds,  and  by  him  to  his  wife,  Eliza- 
beth. Defense  can  be  made  to  it  in  either  of  their  hands,  as 
there  was  no  indorsement  of  the  note  by  Moshier.  This 
principle  has  been  fully  decided  in  the  First  National  Bank  v. 
Strang,  72  111.  559. 

It  follows,  then,  that  the  court  erred  in  giving  the  above 
instruction  on  tlie  part  of  the  appellee,  and  in  refusing  tlie 
appellant's  third  refused  instruction.  Again,  if  the  evidence 
showed  that  it  was  the  ]>roperty  of  Moshier  included  in  tlie 
chattel  mortgage,  then  Moshier  had  a  right  to  dispose  of  it  to 
appellant  in  any  way  he  saw  proper,  accounting  for  it  to 
Marion  Reynolds. 

For  the  reasons  above  given  the  judgment  is  reversed  and 
the  cause  remanded. 

Meversed  and  remanded. 


f 
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Michael  Murphy  et  al. 

V. 

Johanna  Curran  et  al. 


24      476 
ell4  •     8 


Dram  Shops — Action  for  Damages  for  Causing  Death — Instructions — 
Repugnance — Exemplary  Damages — Evidence, 

1.  Instructions  which  state  the  law  differently  in  regard  to  a  particular 
matter  or  state  of  circumstances,  are  repugnant,  and  no  repetition  of  the 
correct  instruction  can  cure  the  error  in  the  other. 

2.  In  an  action  brought  by  a  widow  and  her  minor  children  against 
saloonkeepers,  to  recover  damages  for  causing  the  death  of  her  husband  and 
their  father,  it  is  held:  That  an  instruction  which  does  not  require  the 
]\XTy  to  find  that  the  death  was  caused  by  the  alleged  intoxication,  is  erroneous; 
that  this  error  is  not  cured  by  other  instructions  which  fairly  submit  that  issue 
to  the  jury;  that  an  instruction  as  to  exemplary  damages,  in  view  of  the  evi- 
dence, was  improperly  given;  that,  to  warrant  such  an  instruction,  there 
must  be  something  beyond  the  mere  fact  of  the  sale  of  intoxicating  liquors 
and  resulting  damages;  and  that  there  was  not  sufficient  evidence  against 
one  of  the  defendants  to  justify  the  verdict  against  him. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County ;  the 
Hon.  Chakles  Blanohakd,  Judge,  presiding. 

Messrs.  Maloney  &  Stead  and  S.  C.  Stough,  for  appellant. 

Messi*s.  Bull,  Steawn  &  Euger,  for  appellee. 

Lacet,  J,  This  suit  was  brought  by  appellees,  the  widow 
and  minor  children  of  Michael  Curran,  deceased,  under  the 
Dram  Shop  Act,  against  John  Down,  C.  O'Laughlin,  Ernest 
Waterman,  Martin  McGitrick,  Henry  Rook,  Charles  Rook, 
Charles  McGitrick,  Michael  McGitrick,  Walter  Adams,  Michael 
Murphy  and  John  Heaton,  saloonkeepers  in  the  village  of 
Seneca,  to  recover  damages  to  their  means  of  support  caused 
bv  the  death  of  said  Curran,  December  6, 1885,  which  death  is 
alleged  to  havd   been  caused  by  the  intoxication  of  Curran 
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produced  in  whole  or  in  part  by  the  above  named  defendants 
selling  or  giving  away  to  him  intoxicating  liquors. 

On  the  trial  of  the  cause  before  a  jury,  after  the  evidence 
was  all  in,  there  being  no  evidence  against  the  eight  of  said 
defendants  first  above  named,  the  suit  was  dismissed  as  to  them 
on  the  plaintiff's  motion,  leaving  the  suit  to  stand  against  the 
three  last  named,  Walter  Adams,  Michael  Murphy  and  John 
Heaton. 

The  jury  found  the  three  last  named  defendants  guilty  and 
assessed  appellees'  damages  at  $5,000,  upon  which  verdict 
the  court,  after  overruling  a  motion  for  a  new  trial,  rendered 
judgment,  from  which  judgment  this  appeal  is  taken. 

The  circumstances  of  Curran's  death  were  about  as  follows; 

On  the  afternoon  of  December  5,  1885,  he  was  in  the 
village  of  Seneca,  and  was  seen  in  several  saloons  that  after- 
noon drinking,  and  playing  cards  and  pool  in  some  one  or  more 
of  them.  The  last  seen  of  him  was  about  half  past  six  or 
seven  o'clock  p.  m.,  a  little  after  dark,  in  front  of  Michael 
Murphy's  saloon,  not  drunk  or  sober — but  "  had  a  few  drinks 
in"  as  one  witness  testifies — was  "under  the  influence  of 
liquor"  as  another  states,  and  still  another  that  he  "was 
drunk ;"  all  the  witnesses  thought  at  the  tim3  he  was  able  to 
take  care  of  himself ;  one  witness  for  appellant  saw  him  at  seven 
and  thought  him  sober. 

For  the  last  few  years  he  had  been  in  the  habit  of  getting 
intoxicated.  Some  time  between  six  and  seven  o'clock  p.  m., 
of  the  5th,  in  the  condition  above  stated,  he  started  to  ride 
home  on  a  gentle  horse. 

The  next  seen  of  him  was  by  John  Stanton,  who  had  been 
with  him  at  Michael  Murphy's  saloon  in  Seneca,  as  above 
stated,  lying  in  the  highway  apparently  paralyzed,  with  his 
horse  four  or  five  feet  from  him.  He  was  taken  by  Mr* 
Stanton  and  another  and  conveyed  home  in  a  buggy,  and 
his  wife  sent  for  the  doctor,  who,  on  arriving  there,  found 
him  unconscious  and  his  breath  smelling  of  liquor.  The  injury 
seemed  to  be  in  the  head  caused  by  falling  or  something  of 
the  kind.  The  opinion  of  the  doctor  was  that  there  iiad  been 
a  slight  fracture  of  the  base  of  the  skull.     He  died  the  next 
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morning  at  seven  o'clock.  It  was  about  eight  o'clock  in  the 
evening  when  he  was  taken  home.  It  will  be  seen  that  there 
was  no  positive  or  clear  proof  that  the  injuries  causing  his 
death  were  the  result  of  any  intoxication,  though  the  circum 
stances  tended  to  show  that  such  was  the  case.  It  was  a  proper 
question  to  be  submitted  to  the  jury  on  proper  instructions. 

It  appears,  from  the  evidence,  that  some  time  in  the  year 
1882,  the  village  Constable,  Patrick  Meagher,  notified  the  de- 
fendant Heaton  not  to  sell  the  deceased,  Curran,  any  more  liq- 
uor, as  he  was  in  the  habit  of  getting  intoxicated,  but  no  notice 
was  given  to  the  defendants  Murphy  and  Adams,  they  not 
being  in  the  salcon  business  at  the  time. 

The  causes  assigned  for  eiTor  are  the  giving  of  improper 
instructions  on  the  part  of  the  appellees,  and  that  the  evidence 
is  not  sufficient  to  support  the  verdict,  and  also  the  refusing 
proper  insti-uctions  on  the  part  of  appellants,  notably,  the 
third  and  eighth  refused  instructions. 

The  first  objection  made  by  counsel  for  appellants  is  to  the 
second  given  instruction  for  the  appellees.     It  is  as  follows: 

"If  the  evidence  shows  that  Michael  Curran  was  intoxicated 
on  the  said  5th  day  of  December,  1885,  and  that  such  intoxica- 
tion was  caused  in  part  by  intoxicating  liquor  sold  or  given  to 
him  by  said  defendant  Adams,  or  some  one  in  his  employ,  and  in 
part  by  intoxicating  liquor  sold  or  given  to  him  by  said  defend- 
ant Heaton,  or  some  one  in  his  employ,  and  in  part  by  intoxi- 
cating liquor  sold  or  given  to  him  by  said  defendant  Murphy, 
or  some  one  in  his  employ,  then  all  of  said  defendants  are 
jointly  liable  for  all  the  injuries  sustained  by  said  plaintiffs  in 
tlieir  means  of  support  (if  any  is  shown  ^by  the  evidence), 
notwithstanding  some  one  of  the  defendants  may  have  con- 
tributed thereto  to  a  greater  extent  than  the  others.  And  it 
would  make  no  difference  whether  Curran  called  for  the  liq- 
uor himself  or  some  one  treated  him  or  called  for  it  for  him." 

We  think  the  instruction  is  erroneous  in  the  particular  com- 
plained of,  in  that  it  does  not  require,  to  create  liability,  that 
there  should  be  any  evidence  that  Curran  came  to  his  death 
in  consequence  of  the  alleged  intoxication.  The  instruction 
ignores  that  question  and  does  not  require  the  jury  to  find  that 
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tlie  death  was  caused  thereby,  but  expressly  tells  it  that  in  case 
llie  appellants  sold  deceased  the  intoxicating  liquor  in  certain 
manner  specified,  then  all  of  the  appellants  were  jointly  liable 
for  the  injuries,  if  any  were  sustained  by  appellees  in  their 
means  of  support. 

If  the  cause  of  the  death  had,  from  the  evidence,  been  so 
apparent  that  the  jury  must  necessarily  have  found  that  it 
was  the  result  of  the  intoxication,  supposed  by  the  instruction 
to  be  proven,  then,  perhaps,  no  injury  could  result  from  the 
error,  but  the  evidence  was  not  so  clear  on  that  point  and 
should  have  been  fairly  submitted  to  the  jury.  It  is  true  that 
other  instructions  given  for  appellees,  as  well  as  for  appellantssi, 
fairly  submit  such  issue  to  the  jury,  and  it  is  claimed  that  this 
cured  the  error  in  instruction  No.  2.  But  we  are  inclined  to 
think  not,  under  the  facts  in  this  case. 

In  Iloge  V.  The  People,  117  III.  35,  a  case  similar  to  this  on 
the  question  we  are  now  discussing,  the  Supreme  Coui't,  in 
answer  to  the  same  suggestion  that  is  made  here,  that  as  other 
instructions  stated  the  law  accurately,  the  erroneous  instruction 
could  do  no  harm,  says:  "  But  where  an  instruction  says  the 
law  is  one  thing  with  regard  to  a  particular  matter  or  state  of 
circumstances,  and  another  instruction  says  the  law  is  another 
and  materially  diflferent  thing  in  regard  to  the  same  matter, 
the  instructions  are  repugnant  and  no  repetition  of  the  correct 
instruction  can  cure  the  error  of  those  that  are  incorrect,  for  the 
jury,  assuming,  as  is  their  duty,  that  they  are  all  correct,  may 
as  readily  follow  those  that  are  incorrect  as  those  that  are  cor- 
rect." This  quotation  expresses  all  that  need  be  said  in 
reference  to  the  suggestion  made. 

We  are  also  inclined  to  think  that,  the  state  of  the  evidence 
considered,  it  was  error  to  give  appellee's  eighth  instruction 
relative  to  exemplary  damages.  The  jury  was  instructed  that 
it  might  find  exemplary  damages  in  addition  to  actual  damages 
if  it  "  believed  from  the  evidence  that  the  liquor  was  sold 
wantonly  and  wilfully,  or  under  aggravating  circumstances,  to 
such  an  extent  as  they  think  proper,  from  all  the  evidence? 
should  be  awarded  against  the  defendant  found  guilty  who 
is  least  liable." 
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This  instruction  appears  to  recognize  the  rule  of  law  that 
to  authorize  the  recovery  of  exemplary  damages  there  must 
be  some  kind  of  turpitude  on  the  part  of  the  wrongdoer  out- 
side  of  the  fact  that  there  was  a  bare  right  of  recovery. 

Facts  and  circumstances  varying  with  the  features  of  the 
case  may  authorize  it,  but  there  must  be  something  beyond 
the  mere  fact  of  the  sale  of  intoxicating  liquor  and  resulting 
damages  to  justify  it.  Kellerman  v.  Arnold,  71  111.  632; 
Meidel  v.  An  this,  71  HI.  241,  247;  Hacket  v.  Smelsley,  77  111. 
109.  And  the  instruction  also  recognizes  the  principle  that 
the  finding  of  exemplary  damages  should  be  no  moi*e  than 
would  be  assessed  against  the  defendant  least  at  fault.  That 
is,  that  there  should  not  be  a  verdict  for  exemplary  damages 
for  all  in  a  joint  suit  where  one  of  the  defendants  was  not 
subject  to  such  assessment. 

We  find  no  fault  with  the  principle  announced  in  the  in- 
struction except  that  portion  whicli  told  the  jury  that  exem- 
plary damages  could  be  assessed  where  the  intoxicating  liquor 
was  sold  wilfully.  We  think  this  might  be  misleading.  To 
sell  liquor  at  all  is  to  sell  it  knowingly  and  wilfully.  The  wil- 
fulness must  refer  to  the  sale  undersomo  kind  of  circumstance 
showing  a  wilful  disregard  of  the  law  on  the  subject,  or  of  the 
consequences  to  those  depending  on  the  deceased  for  support. 
But  the  serious  objection  to  the  giving  the  instruction  is 
that  the  circumstances  of  the  case  as  to  the  defendant  Adams 
did  not  warrant  it  at  all.  As  to  the  other  two  it  might. 
Heaton,  if  there  was  any  proof  against  him  at  all,  had  been 
notified  not  to  sell  Curran  any  intoxicating  liquor.  The  evi- 
dence tended  to  show  that  Murphy  had  sold  deceased  liquor 
while  he  was  intoxicated. 

But  almost  the  only  proof  against  Adams  was  the  testimony 
of  John  Sullivan.  When  Sullivan  went  into  Adams'  saloon 
on  Curran's  invitation  it  was  early  in  the  afternoon,  between 
12  o'clock  H.  and  2  o'clock  p.  m.,  and  at  that  time  Curran, 
as  Sullivan  swears,  was  not  under  the  influence  of  intoxicating 
liquor.  It  is  true  that  there  was  evidence  tliat  Curran  was  in 
Adams'  saloon  again  late  in  the  afternoon  when  he  may  have 
been  somewhat  intoxicated,  but  there  was  no  proof  that  ho 
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drank  anything  at  that  time,  unless  the  mere  fact  that  he 
was  in  the  saloon  for  a  short  time  could  be  deemed  proof, 
which  we  think  it  could  not,  at  least  sufficient. 

It  is  insisted  that  the  fact  that  Curran  had  been  in  the  habit 
of  being  intoxicated  for  a  few  years  prior  to  that  time,  and  that 
Adams  lived  in  Seneca  and  kept  saloon  for  a  part  of  the  time, 
was  sufficient  to  charge  Adams  with  notice  of  the  fact;  but  we 
think  other  proof  was  required  than  that  found  in  the  record 
to  charge  Adams  with  such  notice.  We  conclude,  then,  that 
there  was  not  sufficient  proof  against  Adams  to  warrant  such 
an  instruction. 

We  are  also  of  the  Qpinion  that  there  was  not  sufficient  evi- 
dence against  defendant  Heaton  to  warrant  the  jury  in  finding 
him  guilty. 

The  only  evidence  against  him  in  regard  to  his  having  sold 
Curran  any  intoxicating  liquors  consisted  nearly  entirely  of  the 
testimony  of  John  Stanton  and  some  others,  that  tliey  had 
seen  him  in  Tleaton's  saloon  during  the  afternoon,  and  that 
Curran  became  intoxicated,  and  that  he  was  a  man  that  liked 
to  drink. 

Stanton's  testimony  was  about  as  follows:  "Saw  him  (de- 
ceased) first  in  Heaton's  saloon,  about  4  o'clock;  there  was  a 
big  crowd  in.  I  was  in  a  hurry;  it  was  pretty  cold  and  I 
stood  by  the  stove  warming  myself.  Curran  came  up  and  told 
the  bartender  to  get  mo  the  best  there  was  in  the  house.  I 
took  some  whisky  and  he  paid  for  it;  threw  10  cents  on  the 
bar  and  paid  for  it.  I  took  the  whisky  at  the  bar.  He  had  a 
cue  in  his  hand — billiard  cue.  The  pool  table  was  right  back 
of  the  stove;  east  of  the  stove.  I  was  about  fifteen  feet  from  the 
bar.  I  stayed  there  ten  or  fifteen  minutes,  I  only  drank  that 
once  with  him.  Stanton  then  went  ont  and  came  back  in 
about  half  an  hour  and  saw  Curran  still  there;  he  was  stand- 
ing back  of  the  pool  toble  talking.  This  is  all  I  know  about  it 
I  saw  him  after  that  in  Michael  Murphy's  saloon.  I  did  not 
see  Michael  Curran  drink  any  liquors  in  Heaton's  saloon  that 
day." 

Thomas  Cudigan  saw  Curran  in  Heaton's  saloon  playing 
pool  at  2  or  3  o'clock  that  day;  saw  him  go  up  to  the  bar  with 
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James  Stanton,  but  did  not  see  him  '^  drink  any  liquor  at  John 
Heaton's  that  day."  About  4  o'clock  Discol  saw  deceased  in 
Heatou's  saloon  standing  at  the  bar  alone — nothing  on  the 
bar  before  him.  Saw  him  drink  nothing  at  Ileaton's.  Patrick 
Meagher  and  one  or  two  others  might  have  seen  deceased  in 
Heaton's  saloon  about  this  time. 

It  will  be  remembered  that  Heaton  had  been  notified  not  to 
sell  Curran  any  intoxicating  drinks  in  1882,  and  this  may 
account  for  hia  treating  John  Stanton  without  drinking  him- 
self. The  fact  that  Curran  was  intoxicated  during  the  day, 
in  view  of  the  fact  that  he  had  been  spending  a  good  deal  of 
his  tune  in  Murphy's  saloon  and  that  there  were  other  saloons 
in  town  can  not  be  of  any  weight.  It  will  not  do  to  infer  that 
merely  because  a  man  enters  a  saloon  that  he  purchased  intoxi- 
cating liquors  of  the  saloonkeeper. 

It  ought  to  require  more  substantial  proof;  yet  on  such  tes- 
timony a  judgment  was  recovered  against  Heaton  of  $5,000. 

For  the  above  errors  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Meversedcmd  remcmded. 


Selmta  Gilmore  and  David  Gilmore,  Impl'd,  etc., 

V. 

Martin  C.  Bissell. 

Usury — Interest  on  Interest. 

Upon  the  renewal  of  a  note  the  parties  may  contract  to  give  and  receive 
interest  on  yearly  interest  already  due  without  rendering  the  transaction 
usurioud. 

[Opinion  filed  December  9,  1887.]  "" 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoBKEJs^CB  DiBELL,  Judgo,  presiding. 

Mr.  E.  Meebs,  for  appellants. 

ToL.  XXIV   81 
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To  give  a  greater  rate  of  interest  than  is  allowed  by  statute, 
on  a  pre-existing  debt  for  an  extension,  is  within  the  statute. 
Shirley  v.  Welty,  19  111.  623. 

Interest  past  due  and  unpaid  can  not  be  added  to  the  prin- 
cipal and  draw  interest.     McFadden  v.  Fortier,  20  111.  509. 

The  fact  that  new  notes,  from  time  to  time,  have  been  given 
does  not  change  the  case.  Baylor  v.  Daniels,  37  111.  331; 
House  V.  Davis,  60  HI.  367;  Jenkins  v.  International  Bank,  97 
111.  568. 

If  a  usurious  contract  is  made,  express  or  implied,  to  take 
or  reserve  more  than  lawful  interest,  it  falls  within  the  statute. 
Peddicord  v.  Connard,  85  111.  102. 

When  it  is  provided  the  interest  is  payable  annually — which 
is  not  paid  when  due — it  may  by  agreement,  after  duo  and 
unpaid,  be  added  to  the  principal  and  draw  interest.  Thayer 
v.  Wilmington  Star  Coal  Co.,  105  111.  540. 

To  constitute  usury  from  taking  interest  upon  interest,  it 
is  not  necessary  to  prove  that  there  was  an  agreement  made 
in  advance  for  the  payment  of  such  interest.  To  give  a  sum 
in  excess  of  the  legal  interest  for  an  extension,  the  contract 
will  be  usurious.     Leonard  v.  Patton,  106  III.  99. 

It  is  usury  to  take  interest  on  interest,  which  exceeds  the 
amount  of  interest  fixed  by  the  statute  as  the  maximum.  First 
National  Bank  v.  Davis,  108  111.  633;  Far  well  v.  Meyer,  35 
111.  40. 

Interest  is  payable  on  interest  only  on  express  contract  made 
after  the  interest  has  become  due  and  payable.  Leonard  v. 
Villars,  23  LI.  377;  Barker  v.  International  Bank,  80  III  96, 
101 ;  Edgerton  v.  Weaver,  105  111.  43. 

Mr,  George  S.  House,  for  appellee. 

In  the  case  at  bar  the  appellants  agreed  to  pay  interest 
annually.  This  they  did  not  do.  A  settlement  was  had  in 
August,  1878,  and  the  loan  renewed  and  extended.  In  the 
making  of  this  renewal  and  extension,  and  as  consideration 
therefor,  they  agreed  to  pay  interest  at  six  per  cent,  on  annual 
interest  then  due  and  unpaid  from  the  time  of  its  maturity. 
Ilaworth  v.  Iluling,  87  111.  23. 
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Lacey,  J.  The  appellee  filed  his  bill  against  appellants  to 
foreclose  a  certain  mortgage  given  by  them  to  Wm.  Findley 
on  certain  real  estate  situate  in  Will  County,  dated  December 
1,  18S3,  to  secure  the  payment  of  a  certain  promissory  note 
also  given  to  said  Findley,  dated  October  25,  1883,  and  due 
October  24,  1884,  for  the  sum  of  $2,969.15,  with  interest  at 
the  rate  of  eight  per  cent,  per  annum.  The  bill  alleged  that 
the  said  Findley  duly  assigned  the  said  note  and  mortgage  to 
appellee,  and  that  the  entire  sum  was  due. 

The  appellants  answering,  admit  the  execution  of  the  said 
note  and  mortgage,  but  set  up  and  insist  on  certain  deductions 
on  account  of  usury,  as  follows:  On  Aoril  14,  1875,  appellees 
gave  to  said  Findley  their  note  and  mortgage  for  $1,000  with 
interest  at  ten  per  cent,  and  renewed  tlie  same  August  28, 
1878,  no  interest  having  been  paid,  which  was  due  annually, 
by  giving  a  renewed  note  and  mortgage  for  the  sum  of  $1,350, 
being  about  twelve  and  a  half  per  cent,  interest  instead  of  ten 
as  the  mortgage  provided,  the  interest  being  arrived  at  by 
counting  interest  on  the  interest  due  at  six  per  cent.  With- 
out counting  interest  on  interest  due  there  w^ould  have  been 
only  $1,337.50.  The  note  of  1878  drew  ten  per  cent,  interest 
payable  annually.  That  afterward  the  note  and  mortgage  in 
suit  was  given  containing  a  new  consideration  of  $1,006.35 
besides  the  last  renewed  note  and  interest  on  which  the 
interest  was  computed  the  same  as  the  first  renewal.  The 
mortgage  was  duly  foreclosed  without  deduction  for  usury. 

It  is  claimed  that  the  usury  taken  in  1878  in  the  renewal 
consisted  in  charging  $12.50  too  much;  and  that  this  origi- 
nated in  cliarging  interest  on  interest  due  at  the  rate  of  six 
per  cent,  and  in  the  same  manner  on  the  second  renewal. 

It  will  be  seen  by  reference  to  the  evidence  that  this  was 
done  by  express  agreement  between  Findley  and  appellants, 
at  each  time  of  renewal.  It  can  not  matter  that  appellants 
did  it  to  save  suit  and  foreclosure;  they  were  nevertheless 
free  agents,  We  are  of  the  opinion  that  the  transaction  was 
legal,  and  that  the  appellants  could  contract  to  give  and 
Findley  to  receive  interest  on  the  yearly  interest  after  due. 
In  this  case  that  was  all  that  was  done.     In  Ila worth  v.  Ruling, 
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87  111.  23,  a  case  very  similar  to  this,  the  Supreme  Court  say: 
"  The  mortgagor  could  pay  interest  on  interest  previously  due 
on  his  indebtedness  under  his  contract  if  he  chose."  That 
vcas  all  that  was  done  in  this  case,  and  the  transaction  appears 
to  have  been  legal  and  not  obnoxious  to  the  statute  of  usury. 
The  decree  of  foreclosure  is  aJQii-med. 

Decree  affirmecL 


Fred  Willits 

V. 

Charles  G.  Slocumb. 


InJunction9— Dissolution  in  Part — Breach  of  Bond — Taxes — Pleading, 

1,  Where  an  injunction  enjoining  the  collection  of  separate  and  distinct 
taxes  due  to  separate  and  independent  corporations  is  dissolved  as  to  part 
and  sustained  as  to  the  remainder  of  such  taxes,  there  is  a  breach  of  the 
bond. 

2.  In  the  case  presented,  it  is  held:  That  the  breach  as  to  attorney *s 
fees  was  not  well  assigned;  and  that  the  demurrer  to  the'declaration  should 
have  been  overruled,  the  general  breach  assigned  being  sufficient  to  sustain 
a  recovery  of  at  least  nominal  damages. 

[Opinion  filed  December  9,  1887.] 

In  brrob  to  the  Circuit  Court  of  Mercer  County;  the  Hon. 
JoKN  C.  Baqby,  Judge,  presiding. 

Messrs.  Basseti  &  "Whaeton,  for  plaintiff  in  error. 

Messrs.  Pbppkb  &  Brock,  for  defendant  in  error. 

Lacet,  J.  This  was  a  suit  on  an  injunction  bond  executed 
by  defendant  in  error,  as  surety  for  the  Burlington  Lumber 
Company  in  the  sum  of  $500  in  a  bill  of  equity  of  the  said 
Burlington  Lumber  Company,  against  plaintiff  in  error,  filed  in 
the  Circuit  Court    March  3,  1886,  praying  the  plaintiff  in 
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error  might  be  enjoined  from  doing  certain  tlifngs  and  acts 
in  the  bill  mentioned,  which  said  bond  had  a  condition  therein 
Bpecilied  as  follows:  That  if  the  said  Burlington  Lumber 
Company  should  well  and  truly  pay  to  plaintiii  in  error  all 
such  costs  and  damages  as  should  be  awarded  against  it,  in  case 
the  said  injunction  should  be  dissolved,  then  the  said  written 
obligation  to  be  void,  otherwise  to  remain  in  full  force. 

The  declaration  shows  that  upon  the  giving  of  the  said  bond 
a  writ  of  injunction  issued  out  of  the  said  court,  etc.,  enjoin- 
ing the  plaiutifif  in  error,  collector  of  taxes  for  the  town  of 
!New  Boston  in  said  county  to  desist  and  refrain  from  collect- 
ing certain  taxes  levied  and  assessed  against  said  Burliugton 
Lumber  Company  for  the  year  18S5,  amounting  to  $204.96 
until  the  further  order  of  the  court  in  the  premises,  and  that 
the  writ  was  duly  served.  The  declaration  further  avers  that 
at  the  November  term  of  the  Circuit  Court,  1886,  such  pro- 
ceedings were  had,  to  wit,  on  December  9,  1886,  that  it  was 
adjudg  ;d  and  decreed  by  the  said  court  that  the  said  injunction 
should  be  dissolved  as  to  all  of  the  taxes  so  restrained  except 
the  city  and  bond  taxes  of  the  corporation  of  New  Boston. 
The  declaration  further  avers  that  the  plaintiff  in  error  was 
the  col'ector  of  taxes  in  the  town  of  New  Boston  for  the  year 
1385,  and  at  the  time  the  said  injunction  was  issued  and  served 
on  him,  he  had  the  collector's  books  with  warrants  command- 
ing him  to  collect  certain  taxes  therein  levied  and  assessed 
against  the  said  Burlington  Lumber  Company  for  the  year 
1885,  amounting  to  the  sum  of  $204.96,  all  of  which  amount, 
to  the  sum  of  $115.92,  was  for  State,  town,  road,  bridge  and 
school  tax;  that  said  injunction  was  dissolved  as  to  all  the 
taxes  last  aforesaid,  and  that  the  plaintiff  expended  and  became 
liable  to  pay  for  attorney's  fees  and  other  expenses  in  defend- 
ing the  said  injunction  suit  the  sum  of  $100.  which  had  not 
been  paid,  claiming  the  right  to  recover  on  the  bond  and  dam- 
ages to  the  sum  of  $500. 

In  this  declaration  a  demurrer  was  sustained  by  the  court, 
and  plaintiff  in  error  abiding  his  declaration,  judgment  was 
rendered  against  him  for  costs,  and  to  reverse  such  judgment 
this  writ  of  error  is  sued  out. 
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The  question  arising  on  this  record  is  whether  there  was 
any  breach  of  the  obligations  of  the  bond;  in  other  words,  was 
the  injunction  dissolved  in  contemplation  of  law.  And  coming 
to  particulars,  the  question  arises  whether  the  obligation  to 
.  pay  the  penalty  in  the  injunction  bond  is  complete  where 
'  the  breach  of  the  condition  is  to  only  a  number  of  the  taxes 
enjoined.  The  condition  in  the  bond  declared  on,  was  that  the 
obligation  should  be  void  if  the  injunction  w^s  sustained,  and 
should  be  in  force  in  case  the  injunction  should  be  dissolved. 

Now  the  injunction  was  only  dissolved  as  to  a  number  of 
the  taxes,  and  sustained  as  to  one.  It  was  dissolved  as  to 
$115.92,  and  sustained  as  to  the  balance,  $99.04:,  the  latter  being 
the  city  and  bond  taxes  of  the  city  of  New  Boston. 

We  are  inclined  to  hold  under  the  peculiar  state  of  facts  in 
this  case,  that  there  is  a  breach  of  the  bond.  It  is  seen  the 
injunction  is  dissolved  in  whole  so  far  as  it  went  to  a  number 
of  the  taxes  named  in  the  writ.  The  taxes  are  due  to  as  manv 
distinct  municipalities  as  thore  are  kinds  of  taxes.  No  one  of 
them  has  any  concern  with  the  other.  The  one  is  not  author- 
ized to  defend  or  litigate  for  the  other.  The  tax  collector  is 
the  agent  of  all  to  collect  merely.  If  the  injunction  had  been 
sustained  as  to  a  part  of  each  and  dissolved  as  to  a  part,  the 
matter  would  be  different.  There  would  be  m  breach,  clearl y, 
in  that  case.  High  on  Injunctions  is  cited,  second  edition,  |:ara- 
graph  1678.  It  reads:  "When  an  injunction  is  perpetuated 
in  part,  the  plaintiff  should  not  be  required  to  pay  costs,  since 
he  is  the  prevailing  party  as  far  as  the  injunction  is  allowed  to 
stand,  and  it  is  error  to  decree  costs  against  him.'^  But  this 
refers  to  cases  unlike  the  one  at  bar,  where  the  matters  enjoined 
are  separate  and  inde;)endent,  and  the  am':)untdue  to  separate 
and  independent  corporations,  and  are  separate  and  distinct 
claims  that  are  enjoined. 

The  bond  fairly  read  would  be  so  interpreted.  Tlie  in- 
junction itself  is  a  several  one  in  its  nature.  But  the  breach 
as  to  the  attorney's  fees,  the  special  damages,  is  not  well  as. 
signed.  It  is  in  these  words :  "And  the  plaintiff  expended,  and 
became  liable  to  pay  for  attorney's  fees  and  other  expenses 
in  defending  said  injunction  suit,  the  sum  of  $100." 
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This  defending  refers  to  the  entire  suit  and  no  particular 
part  of  it.  If  the  plaintiflE  in  error  had  paid  out  this  entire 
sum  for  the  city  of  New  Boston  for  defending  for  it  and  paid 
nothing  on  the  account  of  the  taxes  for  which  the  injunction 
was  dissolved,  then  he  spent  that  sum  in  defending  the  %uit. 
This  might  very  easily  bo  the  condition  of  affairs  and  the 
defendant  in  error  called  on  to  defend  a  suit  wherein  the  dec- 
laration does  not  show  by,  necessary  averments  any  liability. 

Pleading  is  always  taken  most  strongly  against  the  pleader. 
If  we  do  so  in  this  case  the  declaration  fails  to  show  any 
breach  as  far  as  the  special  assignment  of  breaches  is  con- 
cerned. But  the  demurrer  is  a  general  one,  and  if  there  is 
enough  in  the  declaration  to  sustain  the  cause  of  action  with- 
out the  special  assignment  of  damages  then  the  demurrer 
should  have  been  overruled.  We  think  there  was.  The 
averment  showing  that  the  injunction  had  been  dissolved  as 
to  the  taxes  named,  was,  as  we  have  shown,  suJEcient  to  show 
a  breach  of  the  bond. 

It  follows,  therefore,  without  further  assignment  of  breaches 
or  damages  the  appellee  was  entitled. to  recover  at  least  nom- 
inal damages.  The  general  breach  was  sufficient  for  that 
purpose.  The  demurrer  should  have  been  overruled  as  a 
whole.  It  follows  for  the  error  of  the  court  in  not  overrul- 
ing the  demurrer  to  the  declaration  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Silas  Lees 

V. 

Drainage  Commissioners. 

Drainage — Legal  Existence  of  District — Change  of  Boundaries — Stat* 
utes — Estoppel — Jurisdiction  of  Commissioners — 4^(?ai?t/«— Certiorari-^ 
Discretion, 

1.  Under  the  Acts  of  1879  and  1831,  the  boundaries  of  a  draimsro  dis- 
trict might  be  changed  by  the  commissioners  without  a  change  of  the  peti- 
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tion  and  withoat  affidavits  show^ing  the  existence  of  the  jurisdictional  facts 
required. 

2.  Upon  a  writ  of  certiorari  to  test  the  lesrality  of  the  organization  of  a 
drainage  district,  it  is  held:  That  said  district  may  have  been  properly 
or^nized  and  its  boundaries  subsequently  changed  by  the  couimissioners, 
although  the  affidavits  of  two  signers  of  the  petition  were  not  filed  to  «how 
the  jurisdictional  facts  required,  Sec.  5  of  the  Act  of  1879  being  permissive 
and  not  mmdvtory;  that  Sec.  78  of  the  ^ct  of  1885  legalized  the  acts  and 
proceedings  of  the  commissioners  in  establLshing  the  district,  informality 
aione  being  complained  ot;  and  that  appellant,  as  a  signer  of  the  petition, 
is  estopped  from  questioning  the  legality  of  the  CHrganization  of  the  district 

8.  The  curative  act  of  1885  mast  be  liberally  construed  to  promote 
drainage  and  the  reclaiming  of  wet  and  overflowed  lands. 

4.  The  common  law  writ  of  certiorari  is  not  a  writ  of  right  and  whether 
it  will  be  granted,  especially  as  to  a  private  person,  is  largely  a  matter  of 
discretion. 

[Opinion  filed  December  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
IsAAo  G.  Wilson,  Judge,  presiding. 

Messrs.  W.  B.  S.  Huntsr  and  Shskwood  &  Jones,  for 
appellant. 
• 

Messrs.  Hopkins,  Aldeioh  &  Thatcher  and  J.  A.  Russeli^ 
for  appellees. 

Laoey,  J.  This  was  a  wnt  of  certiorari  petitioned  for 
originally  by  C.  P.  Wadley,  Wilfred  Eeed,  John  Reed,  Mary 
Barts,  and  William  Wisher,  against  the  appellees.  The  petition 
was  filed  in  the  Circuit  Court  June  11,  1884,  and  an  order 
made  by  the  Circuit  Judge  to  whom  the  application  was  made 
for  a  return,  to  be  made  by  said  commissioners  at  the  next 
October  term  of  the  court  No  further  action  was  taken  in 
the  premises  until  the  October  term,  1886,  at  which  time  the 
drainage  commissioners,  who  were  made  parties  in  person,  were 
stricken  out  by  oj-der  of  the  court.  On  the  trial  of  the  cause, 
in  the  court  below,  it  apjjcared  to  the  court  that  all  the 
petitioners  had  released  all  the  rights  they  may  have  had 
originally  to  question  the  legsility  of  the  drainage  district  by 
releasing  the  right  of  way  over  their  respective  lands,  thereby 
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acknowledging  the  legal  existence  of  the  district.     Thereupon 
counsel  for  the  petitioners  asked  for  and  obtained  leave  to 
amend  their  petition  bj  inserting  the  name  of  appellant  as  co- 
petitioner  with  the  original  petitioners.     On  the  hearing  of 
the   cause   the    said    petition   was   dismissed  and  judgment 
rendered  against  the  petitioners  for  costs.     To  reverse  this 
judgment  this  appeal  is  taken.     The   counsel  for  appellant 
contends  that  there  was  no  legal  organization  of  the  district 
under  the  Act  of  1879  and  amendatory  acts  of  1881,  and  that 
the  curative  clause  of  the  statute  on  drainage  of  1885  did  not 
validate  the  acts  of  the  commissioners  had  under  the  former 
acts.     One  of  the  main  points  of  objection  that  the  appellant 
brings  to  the  record,  is  that  it  fails  to  show  that  the  commis- 
sioners had  before  tliem,  on  August  25, 1883,  at  their  meeting 
to  consider  the  question  of  granting  or  rejecting  the  prayer  of 
the  petition,  the  proper  proof  to  show  the  jurisdictional  facts 
that  **  the  persons  whose  names  are  signed  to  the  petition  are 
a  majority  in  number  of  all   the   adult  owners  of  land  in  the 
district,  and  that  the  signers  owned  more  than  one- third  of  the 
land  situate  therein,  and  for  that  reason  the  record  should 
be  quashed."     Sec.  5  of  the  Drainage  Act  of  1879  provides, 
that  it  shall  be  the  duty  of  the  drainage  commissioners  to 
meet  at  the  time  and  place  mentioned  in  the  notice,  etc.,  and 
"  that  they  shall  thereupon  proceed  to  ascertain  whether  the 
said  petition  contains  the  signatures  of  a  majority  of  the  adult 
persons  owning  land  in  said  district,  and  that  they  are  the 
owners   of  more  than  one-third  of  the   land  situate  in  said 
district,  and  the  affidavits  of  two  or  more  creditable  signers  of 
said   petition,  that  they  have   examined   the  same   and   are 
acquainted  with    the  locality  of  the   district,  and  that   they 
believe  that  said  petition  is  signed  by  a  majority  of  the  adult 
owners  of  land  in  said  district,  and  that  said  signers  are  owners 
of  more  than  one-third  of  the  land  in  said  district;  and  tlie 
same  may  be  taken  as  prima  facie  evidence  of  the  facts  set 
forth   in  said  petition  as  against  the  owners  of  land  in  said 
district,  and  conclusive  evidence  against  all  persons   signing 
said  petition,  that  they  have  accepted  the  provisions  of  this 
act  as  to  the  assessment  of  benefits  and  damages  thereunder." 
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In  proceeding  to  ascertain  the  above  facts  required  by  tlie 
act,  the  record  fails  to  show  that  the  affidavits  of  two  or  more 
of  the  signers  of  the  petition  were  taken  by  the  commissioners 
as  the  said  act  provided  might  be  done,  but  the  commissioners 
made  a  finding  of  said  facts  as  follows:  ''From  examination, 
it  appears  to  said  commissioners,  and  they  do  so  find,  that  the 
persons  whose  names  are  signed  to  the  above  named  petition 
are  a  majority  in  number  of  the  adult  owners  of  land  in  said 
proposed  district,  and  that  the  signers  own  more  than  one- 
third  of  the  lands  situate  therein."  Thereupon  the  commis- 
sioners '*  declared  in  favor  of  the  drain  and  authorized  E.  0. 
Kood  to  confer  with  County  Surveyor  W.  H.  Pease,  to  survey 
and  map  the  roiite  of  the  same,  and  to  report  to  an  adjourned 
meeting  of  the  board  Saturday,  September  8,  1883. 

The  point  of  the  objection  is  that  the  record  failing  to 
show  that  two  signers  of  the  petition  filed  affidavits,  the  facts 
could  not,  under  the  provisions  of  the  statute,  be  ascertained 
by  the  commissioners  in  any  other  way;  that  the  statute  should 
be  Regarded  as  imperative  and  mandatory  and  not  directory 
or  permissive  merely;  that  these  facts  are  jurisdictional, 
and  without  their  being  legally  found,  and  so  appearing  by 
the  record,  the  ol-ganization  is  illegal,  and  that  the  record 
should  be  quashed.     This  objection  will  be  noticed  farther  on. 

Another  point  of  objection  is  as  follows :  The  appellant 
further  insists  that  the  record  shows  that  on  the  22d  day 
of  September,  1883,  to  which  day  the  meeting  had  been  ad- 
journed from  September  8th,  and  to  which  meeting  the  county 
surveyor  made  his  report,  with  his  majjs  and  estimates  of  the 
cost  of  the  proposed  drain,  and  on  which  day  the  final  organi- 
zation of  the  district  was  effected,  and  in  which  organization 
the  commissioners  changed  the  boundaries  of  the  said  district 
from  those  proposed  in  the  original  petition,  so  as  to  exclude 
720  acres  of  land  from  and  take  in  600  acres  to  the  district 
as  it  was  finally  organized,  without  amending  the  petition,  that 
therefore  counsel  object  that  there  is  no  record  of  any  amend- 
ment to  the  petition  or  any  new  signers  to  the  old  one,  and 
that  there  was  no  affidavit  of  two  signers  of  the  petition  show- 
ing the  existence  of  the  jurisdictional  facts  as  required  by  the 
act  above  recited. 
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Sec.  9  of  tlie  Act  of  1881  provides  for  a  change  by  the 
commissioners  of  the  proposed  drainage  district  from  what 
the  original  petition  may  call  for,  and  it  is  admitted  by  the 
appellant's  counsel  that  such  change  may  have  been  in  this 
instance  legally  made,  but  lie  insists  that  there  must  be  an 
amendment  to  the  petition.  We  find  no  provision  in  the 
statute  requiring  that  the  petition  must  be  changed  or  amended? 
and  we  do  not  think  it  necessary.  When  once  the  commis- 
sioners obtain  jurisdiction  by  a  petition,  and  have  examined  it 
ind  found  it  complies  with  the  law,  and  orders  in  favor  of  the 
Irain,  they  may  change  the  boundaries  of  the  district  under 
5ec.  9.  The  commissioners  have  then  acquired  jurisdiction 
and  may  proceed  to  act,  and  no  change  in  the  petition  is 
required.  The  maps  of  the  surveyor  and  the  final  order  of 
the  commissioners  conforming  thereto,  ordering  the  formation 
of  the  district  by  number,  is  sufficient  to  show  the  boundaries 
of  the  district.  Sec.  9  provides  that  the  commissioners  "  shall 
permit  additional  signatures  to  be  made  to  the  petition  by  any 
adult  person  or  persons  owning  land  in,  or  owning  lands 
desired  to  be  taken  into  such  proposed  district,  to  the  end  that 
a  majority  of  the  adult  owners  of  land  in  the  district,  or  as 
finally  to  be  organized,  and  who  shall  be  the  owners  in  the 
aggregate  of  more  than  one-third  of  such  land,  shall  be  signers 
to  the  petition,  which*  facts  said  commissioners  shall  find  and 
put  such  finding  in  writing,  and  the  same  shall  be  signed,  and 
the  clerk  shall  enter  the  same  in  his  record,  which  finding  shall 
be  conclusive."  As  far  as  the  commissioners  are  concerned, 
they  have  no  power  to  compel  any  one  to  sign  the  petition. 
That  is  a  voluntary  matter.  The  necessary  jurisdictional  facts 
may  exist  even  after  the  change  without  any  new  signatures. 

As  to  the  point  first  made  by  the  appellant,  that  the  com- 
missioners had  no  right  to  find  '*that  the  petition  was  signed 
by  a  majority  of  the  adult  owners  of  the  land  in  the  said  dis- 
trict, and  that  the  sio:ri9r3  are  owners  of  m^re  than  one-third 
of  the  land  in  the  district'-  by  any  other  means  than  from  the 
affidavits  of  two  of  the  petitioners,  it  is  not  well  taken.  The 
statute  says  such  affidavits  may  be  taken  to  establish  such  fact, 
not  that  they  shall  be.     It  is  only  oueof  the  modes  by  which 
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the  coimnissioners  may  bo  informed  of  the  exiBtence  of  those 
facts.  They  may  ascertain  them,  for  any  provision  in  the 
statute  tn  the  contrary,  by  any  means  they  think  proper.  The 
commitissiouers,  however,  failed  to  enter  any  finding  of  record 
of  the  facts,  at  the  time  they  made  tlie  final  order  establishing 
the  district,  as  to  the  sufficiency  in  number  of  signers  of  the 
petition  for  the  new  district,  as  the  statute  required,  but  this 
is  not  complained  of  in  appellant's  brief,  and  we  wiJl  not 
specially  notice  it,  except  generally,  hereafter. 

The  next  question  arising,  and  which  has  been  argued  on 
both  sides  is,  did  Sec.  78  of  the  Drainage  Act  of  1885,  legalize 
all  the  acts  of  the  commissioners  in  establishing  tlie  district^ 
whether  irregular  or  not.  That  section  of  the  Drainage  Act 
of  1SS5  (Session  Laws  of  1885,  page  107,)  provides  as  follows: 
"The  acts  and  proceedings  done,  and  rights  acquired  under 
either  of  the  foregoing  acts,  if  in  substantial  conformity  to 
law  shall  not  be  held  to  be  void  from  merely  technical  infor- 
mality of  proceedings  where  no  substantial  rights  of  persons  or 
property  are  adversely  aCFected;  and  the  same  princi[)les  shall 
apply  to  this  act  All  drainage  districts  heretofore  organized 
under  any  one  or  more  of  the  acts  hereby  repealed  shall  be 
held  and  hereby  are  declared  to  bo  legally  organized,  and  the 
assessments  made  therein  shall  be  held  to  bo  legally  made. 
This  act,  as  well  as  the  acts  repealed,  shall  be  liberally  con- 
strued to  promote  drainage  and  the  reclamation  of  wet  and 
overflowed  lands,  and  the  making  the  assessments  and  taxes 
therefor."  The  acts  under  which  these  proceedings  were  had 
were  repealed  by  the  foregoing  act  from  which  the  above  sec- 
tion is  taken,  except  as  to  proceedings  under  the  old  acts. 

There  can  be  no  question  that  the  appellee  in  this  case  was 
duly  legalized  as  a  drainage  district  under  the  above  section, 
unless,  perchance,  some  substantial  right  of  appellant's  prop- 
erty was  affected  by  so  doing.  The  points  made  are  all  tech- 
nical in  their  character.  The  amendment  of  the  petition  after 
territory  had  been  added,  if  required  at  all,  the  manner  of 
proving  the  necessary  facts  to  show  that  the  requisite  number 
of  signers'  names  were  attached  to  the  petition,  whether  by 
the  affidavit  of  two  of  the  signers  or  otherwise,  and  the  neces- 


Second  DrsxricT — May  Term,  1887.        493 

Lees  V.  Drainage   Commissionors. 


sity  for  the  commissioners  to  preserve  any  proof  at  all  either 
by  their  finding  or  the  record  of  the  same,  were  mere  reo^u- 
latfons  of  the  former  acts,  and  may  be  regarded  as  technical 
Teqnirements.  If  the  legislative  act,  in  the  first  place,  had  not 
required  those  things  to  be  done,  the  district  could  have  been 
just  as  legally  organized  without  them.  The  omissions  com- 
plained of,  if  omissions  they  were,  must  bo  regarded  as  mere 
"technical  informality  of  proceedings."  One  of  the  substan- 
tial rights  under  the  former  Drainage  Act,  may  be,  that  there 
must  have  been,  when  the  district  was  formed,  at  least  a  ma- 
jority of  all  the  adult  owners  of  land  in  the  district  and  owners 
of  at  least  one-third  of  the  land  in  the  aggregate  signing  the 
petition,  and  in  favor  of  the  enterprise.  This  may  have  been, 
and  probably  was  the  case  in  this  instance,  thovigh  the  record 
of  the  commissioners  may  not  show  it.  In  case  the  legal 
number  of  names  was  attached  to  the  petition  no  substantial 
right  in  that  particular  is  violated  by  legalizing  the  *'acts  and 
proceedings"  done  by  the  commissioners.  PHma  facie^  at 
least,  the  organization  is  good.  The  record  of  it  is  legal  and 
can  not  be  attacked  in  a  certiorari  proceeding,  where  such 
question  is  alone  tested  by  the  record.  It  is  only  a  technical 
rule  of  law  that  requires,  in  case  of  inferior  tribunals,  every- 
thing to  be  presumed  against  its  record  that  does  not  affirma- 
tively appear  in  it  A  liberal  construction  at  least,  as  we  are 
compelled  to  give  this  curative  act,  would  require  us  to  hold 
that  the  record  as  a  record  is  legalized  in  all  cases  where  only 
informality  is  complained  of.  If  there  were  not  the  requisite 
number  of  signers  to  the  petition,  and  that  fact  is  a  substan- 
tial one  of  which  appellant  can  complain,  he  ought  for  his 
remedy  to  be  referred  to  some  tribunal  where  he  should  take 
the  affirmative.  The  policy  of  the  law  is,  as  declared  by  the 
act,  **to  promote  drainage  and  the  reclaiming  of  wet  and  over- 
flowed lands  and  in  the  making  and  collection  of  assessments 
and  taxes  therefor."  Can  this  be  effectuated  by  declaring 
void  districts  created  for  such  purpose  on  trifling  technical- 
ities? 

"We  are  also  of  the  opinion,  aside  from  the  foregoing  consid- 
erations, that  the  appellant  is  estopped  from  suing  out  this 
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writ  of  error.  He  was  a  signer  of  the  petition  and  remained 
u|x>n  it  until  the  district  was  fully  organized,  although  bj  the 
act  he  might  have  taken  his  name  from  it.  lie  must  be 
regarded  as  knowing  what  was  being  done,  an  actor  and 
promoter  of  the  formation  of  the  district  and  as  agreeing  to 
the  irregularities.  The  statute  under  which  the  proceeding 
was  had  provides  that  "the  signing  of  any  petition  referred  to 
in  this  act,  shall  be  taken  as  conclusive  against  the  persons  so 
signing  that  they  have  accepted  the  provisions  of  this  act  and 
of  the  act  to  which  this  is  an  amendment,  as  to  assessments 
and  benefits  and  damages  therein. "  If  the  act  is  accepted  and 
the  assessments,  benefits  and  damages  are  accepted,  there  is 
little  more  in  pecuniary  interest  that  the  appellant  has  in 
the  existence  of  the  district;  certainly  he  can  not  be  injured  by 
it — only  benefited;  and  by  the  use  of  liis  name  and  influence 
in  part  the  record  lie  now  complains  of  has  been  made. 

The  common  law  writ  of  certiorari  is  not  a  writ  of  right, 
and  whether  it  will  be  granted  or  not,  especially  as  to  a  private 
person,  is  largely  a  matter  of  discretion,  although  the  discre- 
tion is  not  an  arbitrary  exercise  of  power.  A  person  is 
estopped  to  insist  on  a  writ  of  certiorari  where  he  was  a  pro- 
moter of  the  making  of  the  record,  and  from  saying  those 
things  he  caused  to  be  performed  are  illegal  and  void.  Board 
of  Supervisors  v.  Magoon,  109  III.  142.  Aside  from  the  stat- 
utory estoppel  against  appellant,  as  a  signer  of  the  petition  for 
the  organ  zation  of  the  district  and  its  legalization  by  the  act 
of  1885,  above  quoted,  we  are  of  the  opinion  that  after  pro- 
moting the  formation  of  the  district  and  accepting  the  benefits 
under  the  act,  which  the  law  conclusively  presumes  he  did  by 
the  act  of  signing  the  petition,  he  can  not  even  at  common 
law  in  a  proceeding  by  writ  of  certiorari  be  allowed  to  ques- 
tion the  legality  of  the  record  organizing  the  district 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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Charles  Eckley  et  al, 

V. 

Thomas  Clark  et  al. 

Adminhfrafhn — Settlement — Bill  to  Impeach  Final  Account — Burden 
qf  Proof —Evidence. 

After  the  settlement  of  an  estate  the  correctness  of  the  adminifltrator's 
final  account  is  presumed.  Where  a  bill  is  filed  to  impeach  such  au  account 
the  burden  of  proof  is  upon  the  complainant. 

[Opinion  filed  May  27,  1887.] 

Appeal  from  the  Circuit  Court  of  Warren  County;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding, 

Messrs.  William  K.  Stewart  and  E.  J.  Grier,  for  appel- 
lants. 

Mr.  John  Porter,  for  appellees. 

« 

Lacey,  J..  This  was  a  bill  in  equity  filed  in  August,  1876, 
by  the  heirs  of  Patrick  Clark,  deceased,  against  the  appellant, 
Charles  Eckley,  who  was  the  administrator  of  the  estate,  and 
his  sureties  on  the  administrator's  bond,  for  the  purpose  of  im- 
peaching a  final  account  filed  by  the  said  administrator  on  final 
settlement  of  the  estate  November  21,  1872,  and  to  compel 
the  administrator  to  render  an  account  for  various  items  not 
accounted  for,  and  to  estimate  from  this  account  on  the  credit 
side  various  items  which,  as  appellees  claim,  were  erroneously 
entered  therein. 

The  bill  was  demurrable  for  failure  to  charge  fraud  on  the 
part  of  the  administrator,  but  as  it  was  answered  without  ob- 
jection we  will  treat  it  as  though  the  account  was  being 
re-stated  properly.  The  first  error  that  was  committed  by 
the  court  below  was  in  not  holding  that  the  final  account  was 
prima  facie  correct,  and  in  not  casting  the  burden  of  proof 
on  the  appellees  to  show  its  error,  the  account  having  been 
approved  by  the  County  Court 
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The  cause  upon  the  coming  in  of  various  answers  and  de- 
faults was  referred  to  the  master  with  instructions  to  him  to 
take  the  evidence  and  state  an  account  The  master  complied 
with  the  order  and  took  the  evidence  and  stated  tlie  account, 
to  which  both  the  appellants  and  appellees  filed  exceptions, 
which  exceptions  were  carried  into  the  Circuit*  Court,  and 
upon  the  hearing  of  such  exceptions  bj  the  Circuit  Court  that 
court  rendered  a  decree  against  the  appellants  for  $894.84, 
consisting  of  $523.27  as  principal,  and  $371.57  interest,  beibg 
from  November  2,  1872,  to  September  25,  1884. 

The  first  claim  charged  to  the  administrator  is  $50,  paid  by 
John  Clark;  this  item  had  already  been  credited  to  the  estate, 
as  he  swears,  in  an  item  of  $54,  as  his  report  shows.  The 
legal  presumptions  are  also  in  his  favor,  and  this  is  errone- 
ously charged  to  him.  The  next  is  the  amount  of  the  judg- 
ment of  the  administrator  v.  Francis  Clark,  which  he  claims 
to  have  paid  to  the  administrator,  of  $273.35.  The  appellees 
having  the  burden  of  proof  to  establish  this  claim,  failed  to 
overcome  such  presumption  and  the  testimony  of  appellant  to 
the  contrary,  and  we  think  the  proof  does  not  establish  that 
Francis  Clark  ever  paid  it.  It  is  not  necessary  to  .go  into  a 
full  examination  of  the  evidence.  "We  are  well  satisfied  that 
the  full  claim  of  Mrs.  E.  Eckley,  of  $401.84,  paid  her  by  the 
administrator,  should  have  been  allowed  him.  The  evidence 
entirely  fails  to  show  that  appellant  Eckley  had  any  funds 
with  which  he  could  have  paid  such  claim  at  the  time  Mrs.  E. 
purchased  it,  and  it  does  show  that  she  purchased  it  with  her  own 
funds  and  she  was  entitled  to  charge  the  entire  claim,  princi- 
pal and  interest.  It  was  error  then  to  deduct  from  the  admin- 
istrator's charges  an  account  of  such  payment,  $66.47,  the 
amount  Mrs.  E.  discounted  the  claim  in  her  purchase. 

We  find  nothing  in  the  evidence  to  impeach,  in  any  way, 
the  correctness  of  the  two  claims  of  Hannah  Shanks  of  $18 
and  815  to  the  amount  allowed,  and  that  would  authorize  their 
reduction  to  $10  each,  which  was  done;  one  receipt  shows  she 
was  paid  $10,  and  the  other  $15,  and  only  one  should  be 
reduced  to  the  amoimt  of  $8.  There  is  no  evidence  to  show 
that  the  two  payments  to  Thomas  Clark  of  $10  each  were 
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duplicates,  or  that  the  two  attorney's  fees  of  Talliaferro  for 
$10  each  were  duplicated.  Unless  such  evidence  clearly 
showed  them  to  be  duplicates,  the  presumption  would  be  that 
the  report  was  correct. 

The  reducing  of  the  crier's  fee  to  $3  is  correct;  as  Hutch  ins 
swears  he  cried  but  one  sale,  hence  the  charges  must  be  dupli- 
C4ited  and  the  law  only  allowed  $3  fee  for  such  services. 

The  striking  out  the  allowance  of  the  administrator  by  the 
County  Court,  of  $50  for  expenses  in  settling  the  estate,  was 
error,  as  by  the  law  then  in  force  the  County  Court  had  the 
discretion  to  make  the  allowance,  and  that  discretion  could  not 
now  be  interfered  with  by  the  Circuit  Court.  See  Sec.  175 
Chap.  109,  Wills,  Gross'  Statute,  1868.  Tliere  may  have  been 
a  mistake  in  favor  of  the  administrator  of  $7.65  in  calculating 
interest  on  the  last  real  estate  note.  As  to  that,  as  the  evi- 
dence was  not  fully  abstracted,  it  can  not  now  be  fully  deter- 
mined nor  can  it  be  fully  determined  what  effect  the  non- 
payment of  a  portion  of  the  lost  note  had  on  it  We  leave 
that  matter  to  be  adjusted  by  the  court  below  upon  final  hear- 
ing as  it  may  determine. 

The  court  below  did  not  err  in  refusing  to  allow  the  interest 
claimed  by  appellees,  there  being  no  sufficient  evidence  to  sup- 
port such  a  charge. 

Although  the  Statute  of  Limitations  may  not  have  run  against 
this  action,  yet  where  years  have  been  allowed  to  elapse  before 
commencing  suit  to  compel  a  re-adjustment  of  account,  the 
evidence  should  show  clearly  that  the  settlement  was  erro- 
neous, and  all  presumption  should  be  indulged  in  favor  of  the 
administrator  and  his  securities.  They  are  taken  at  gi*eat  dis- 
advantage by  this  long  delay.  Of  course  it  was  error  to  order 
execuiion  against  the  administrators  of  some  of  the  sureties 
who  have  died,  but  that  can  be  corrected  on  another  hearing; 
so  it  is  not  necessary  to  make  any  further  order  concerning 
that  matter. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded to  the  court  below  with  instructions  to  proceed  in 
accordance  with  this  opinion. 

Heversedand  remanded. 

YoL.XXrV   83 
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BEHEARING. 

[Opinion  filed  December  15,  1887.] 

Per  CuriaTn,  Tlie  appellees  file  their  petition  herein  for  a 
rehearing.  The  error  claimed  to  have  been  committed  by 
this  court  in  its  decision,  and  most  particularly  relied  on,  is  in 
holdin,^  that  the  proof  did  not  establish  that  Francis  Clark 
ever  paid  the  judgment  of  $273.35  rendered  in  favor  of  the 
administrator  against  him. 

In  regard  to  the  above  item,  we  said  in  the  opinion  filed 
Ihat  "  the  appellees,  having  the  burden  of  proof  to  establish 
the  claim,  failed  to  overcome  such  presumption  and  the  testi- 
mony of  appellant  to  the  contrary,  and  we  think  the  proof 
does  not  establish  that  Francis  Clark  ever  paid  it.  It  is  not 
necessary  to  go  into  a  full  examination  of  the  evidence." 

Since  the  ]ietition  has  been  filed,  we  deem  it  no  more  than 
proper  to  give  our  reasons  for  arriving  at  the  conc'us'on  we  did 
more  at  la  rge.  They  are  as  follows :  It  is  now  contended  in  the 
petition  that  a  certain  receipt  given  by  John  Shaffer  to  Francis 
Clark,  dated  September  30,  1871,  for  that  sum,  to  be  applied 
"on  his  account  to  the  estate  of  Patrick  Clark,"  and  other  evi- 
dence in  connection,  establishes  the  fact  that  appellant  should 
be  charged  with  it.  An  order  is  shown  from  the  adminis- 
trator to  William  Morris,  directed  to  Francis  Clark,  requesting 
him  to  pay  Morris  this  sum,  "being  amount  due  estate  of  Pat- 
rick Clark  from  you  on  jndgmont." 

Also  the  administrator,  in  his  final  report,  credits  himself 
with  this  item  as  follows  by  amount  paid  out  as  follows: 
"September  30,  1871.     John  Shaffer  on  judgment  $273.35." 

It  is  claimed  that  this  evidence  proves  that  the  appellant 
Eckley  got  the  benefit  of  this  amount  and  that  it  was  not 
charged  to  him  on  the  debtor  side  in  his  final  account.  But 
we  think  this  is  a  misapprehension  of  the  evidence.  Tliero 
does  not  appear  to  be  any  charge  in  the  final  report  of  the 
appellant  of  an  item  specifically  covering  this  judgment  But 
the  administrator  charges  himself  with  two  promissory  notes 
of  $850,  each  given  to  him  by  Francis  Clark,  John  C'ark  and 
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Royal  Ranncy,  dated  May  9,  1868,  duo  in  six  and  twelve 
months  respectively,  given  as  sale  notes  for  sale  of  real  estate 
left  by  deceased  to  pay  debts.  We  think  that  the  evidence 
pretty  clearly  shows  that  about  $320  of  the  note  due  in  six 
months  was  never  paid,  unless  this  sum  of  $273.35  be  applied 
on  that  account. 

It  is  true  that  John  Clark  testifies  that  he  paid  the  balance 
of  the  note  in  full  on  April,  1869,  in  Oquawka,  and  that  it  had 
been  in  his  possession  ever  since  until  the  winter  or  spring  be- 
fore his  deposition  was  taken.  But  appellant  and  his  attorney 
Taliaferro  both  swear  that  the  note  was  put  into  the  latter's 
hands  to  collect  and  had  never  been  taken  out  till  just  before 
the  final  report  was  made,  November  21, 1872,  and  that,  to  the 
best  of  their  belief,  it  was  filed  with  the  papers  as  estate 
papers,  and  that  only  three  payments  had  been  made  on  it 
All  these  payments,  amounting  only  to  $530,  Taliaferro  received 
and  indorsed  on  the  note  in  his  own  handwriting.  But  the 
appellant  charged  himself  with  the  entire  amount  of  the  note 
in  his  final  report. 

A  preponderance  of  the  evidence  shows  that  only  that 
amount  of  the  note  had  been  paid,  unless  the  $273.35  should 
be  allowed  against  it  This  is  the  eflEect  of  what  was  done  by 
the  settlement  The  administrator  charged  himself  in  general 
account  with  the  note,  and  took  credit  in  the  same  account  for 
this  sum,  as  paid  out  for  the  benefit  of  the  estate.  The 
accoupt,  as  rendered,  was  approved  by  the  court  and  the  admin- 
istrator discharged,  the  court  finding,  in  the  final  order,  that  the 
^'administrator  had  completely  settled  the  estate  and  there  were 
no  assets  remaining  in  his  hands."  This  y;siS  prima  facie  evi- 
dence  that  everything  had  been  completely  settled.  If  it  had 
been  necessary  to  put  this  sum  of  $273.35,  on  the  debtors'  side 
of  the  administrator's  account  in  addition  to  what  was  already 
there,  it  was  the  duty  of  the  court  to  see  that  it  was  done, 
zndi  prima  facie  we  must  presume  all  was  done  that  the  law 
and  the  facts  required.  The  presumption  of  law  is  in  favor  of 
administrator's  reports  and  allowances.  People  v.  Lott,  36 
III.  447;  Bond  v.  Lockwood,  33  111.  212;  Lupton  v.  Janney, 
13   Pet.  381.     In   the  latter   case  above  cited   Judge  Story 
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says:  "Nothing  is  more  clear  than  the  general  rule  that 
ex  parte  settlement  of  accounts  of  this  sort  in  the  Orphans' 
Court,  being  matters  within  the  knowledge  and  jurisdiction  of 
the  court,  in  the  administration  of  assets,  2lyq  prima  fade  evi- 
dence of  their  own  verity  and  correctness;  and  the  onvs pro. 
handi  is  upon  those  who  seek  to  impeach  them." 

The  evidence  tending  to  show  that  the  judgment  was  paid 
by  Francis  Clark,  is  not  so  strong  as  to  overcome  this  pre- 
sumption and  the  evidence  introduced  by  appellant.  The 
judgment  itself  is  not  satisfied  of  record;  appellant  and  Talia- 
ferro both  swear,  to  the  best  of  their  judgment,  it  was  not  paid. 
Wm.  Morris  swears,  to  the  best  of  his  recollection,  he  gave  no 
order  to  ShaflPer  on  Francis  Clark  to  pay  the  judgment  to 
Shaffer  and  knows  nothing  about  the  order  from  Eckley  to  him 
on  Francis  Clark,  set  out  in  the  record,  and  never  saw  it  till  the 
last  week  immediately  prior  to  the  time  his  evidence  was  taken. 

Francis  Clark  has  had  an  injury  on  his  head  that  impaii-s 
his  recollection.  He  swears  he  paid  all  the  $175  account  (sup- 
posed to  have  been  with  interest  the  amount  of  the  judgment) 
to  John  Schaffer  except  $30,  for  which  he  gave  his  note, 
which  he  never  paid.  He  swears  Shaffer  brought  him  an 
order  from  Morris.  He  would  not  pay  any  money  to  Eckley 
and  this  is  why,  as  he  swears,  Schaffer  brought  the  order  from 
Morris  to  him.  He  knew  nothing  about  the  order  from 
Eckley  to  Morris  above  referred  to. 

This  eviden  e,  in  our  opinion,  is  not  sufficient  to  establish  the 
payment  of  the  judgment  by  Francis  Clark.  After  the  lapse 
of  so  long  a  time  from  the  approval  of  the  final  report  and 
the  discharge  of  the  administrator  to  the  tiling  of  the  bill 
herein,  the  impression  of  the  facts  relating  to  the  special  items 
of  account  has  become  dimmed  in  the  minds  of  the  witnesses, 
and  for  this  and  other  reasons  the  final  settlement  ought  not 
to  be  lightly  disturbed.  Clear  proof  of  substantial  error 
should  be  required.  John  and  Francis  Clark,  now  parties- com- 
plaining herein,  were  present  at  the  time  of  filing  the  last 
report  or  knew  of  it  soon  afterward,  and  this  alleged  error 
concerned  them  particularly,  yet  neither  of  them  made  any 
objection  for  a  long  time  afterward,  and  Francis  was  in  favor 
of  letting  the  settlement  stand. 
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All  is  said  in  our  opinion,  heretofore  filed,  as  to  the  other 
items  and  the  rules  of  law  lapplieable,  that  we  desire  to  say. 
We  adhere  to  that  opinion.  The  motion  for  a  rehearing  is 
denied. 

JUotion  denied. 


The  People  of  the  State  of  Illinois,  foe  use,  etc., 

V. 

Silas  Brumback  et  al. 

Dram  Shops — Death  Caused  by  Intoxication — Action  on  Bond  of  Liquor 
Dea  lers — Evidence — Conflict  qf— Instructions — Pleading. 

1.  Where  the  evidence  is  sharply  conflicting  the  insfcructions  muKt  accu- 
rately state  the  law  of  the  case. 

2.  An  instruction  which  calls  special  attention  to  some  particular  part 
or  parts  of  the  evidence  is  erroneous. 

3.  It  is  error  to  give  an  instruction  which  is  not  based  upon  the  evi- 
dence. 

4.  In  an  action  brought  on  the  bond  of  certain  liquor  dealers  to  recover 
damages  for  causing  the  plaintiff's  husband  to  become  a  drunkard  and  there- 
by causing  his  death  while  intoxicated,  it  his  held:  That  an  instruction 
from  which  the  jury  must  have  understood  that  the  defendants  were  not 
liable,  although  the  deceased  was  killed  in  consequence  of  being  drunk  from 
liquors  furnished  in  whole  or  in  part  \^^  the  defendants,  is  erroneous;  that 
the  declaration,  charging  that  he  was  killed  by  an  engine  and  train  of  cars, 
would  sustain  a  recovery  if  any  part  of  the  train  struck  and  killed  him;  and 
that  the  admission  of  the  opinions  and  surmises  of  certain  witnesses,  who 
saw  the  deceased  after  his  death,  as  to  the  cause  of  death,  was  improper. 

[Opinion  filed  December  16,  1887.] 

Appeal  from  the  Circuit  Court  of  Iroquois  Countj;  the 
Hon.  Alfked  Sample,  Judge,  presiding. 

Messrs.  Kay  &  Ectans,  for  appellant 

Messrs.  Doylb,  Morris  &  Pierson  and  J.  B.  Rice,  for 
appellee. 
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Welch,  J.  This  was  an  action  of  debt  brought  on  a  liquor 
bond.  The  declaration  charges  that  the  defendants,  Silas 
Brumback  and  Morgan  Hix,  had  obtained  a  license  to  sell  and 
give  away  intoxicating  liquors  in  the  village  of  Milford  in 
Iroquois  County,  and  that  they,  with  the  other  defendants, 
John  Wood,  Thomas  Jones  and  Isaac  Bennett,  executed  the 
b^jnd  sued  upon;  that  during  the  time  said  bond  was  in  force, 
said  Brumback  and  Hix  sold  and  gave  away  to  William  Laird, 
liusband  of  Matilda  J.  Laird,  the  appellant,  intoxicating  liq- 
uors whereby  they  caused  him  to  become  a  habitual  drunk- 
ard; that  on  the  24th  day  of  April,  1882,  said  bond  still  being 
in  force,  said  Brumback  and  Hix  sold  and  gave  away  to  said 
William  Laird  intoxicating  liquors,  whereby  he  became  intox- 
icated, and  being  so  intoxicated  went  upon  the  railroad  track 
of  the  Chicago  &  Eastern  Illinois  Railroad  Company  where  it 
passes  through  said  county,  and  while  so  intoxicated  then  and 
there  was  struck  by  an  engine  and  train  of  cars  on  said  railroad 
company's  track  and  killed;  and  that. appellant,  then  being  his 
wife,  was  deprived  of  her  means  of  support  and  sustained  dam- 
ages to  the  amount  of  $3,000.  Plea  of  nil  debit  for  all  defend- 
ants and  similiter.  Trial  and  verdict  for  defendants.  Motion 
for  new  trial.  Motion  overruled  and  judgment  on  verdict  for 
the  defendants,  from  which  this  appeal  is  taken.  Various 
errors  are  assigned.  There  was  a  sharp  conflict  in  the  evidence 
upon  the  issues  presented  by  the  pleadings.  In  such  case  it 
was  absolutely  essential  that  the  instructions  given  by  the 
court  should  accurately  state  the  law.  Neuerberg  v.  Gaulter, 
4  III.  App.  348,  and  authorities  cited;  Stearns  v.  Reidy,  18  III. 
App.  582 ;  Wabash  Ry.  Co.  v.  Henks,  91  III.  406 ;  Cnshman 
V.' Cogswell,  86  111.  62;  Nicholson  v.  Mitchell,  16  HI.  App- 
647;  Harvey  v.  Miles,  16  111.  App.  533. 

The  fifth  instruction  given  for  the  appellee  calls  special 
attention  to  certain  unimportant  circumstances,  and  singles  out 
j)articular  testimony  and  calls  special  attention  thereto.  This 
form  of  instruction  has  frequently  been  declared  vicious  by 
our  Supreme  Court.  In  Callaghan  v.  Meyers,  89  111.  566,  it 
was  said:  **The  practice  would  be  pernicious  to  permit  each 
]>arty  to  ask  an  instructi4»n  on  every  item  of  evidence  in  the 
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case,  and,  if  this  was  sanctioned,  to  be  consistent,  we  would  be 
compelled  to  sanction  such  a  practice.  All  know,  and  the  jury 
fuliy  understand,  that  all  evidence  admitted  on  a  trial  is  for 
consideration,  and  to  permit  a  single  item  or  a  few  items  to  be 
selected  and  they  especially  directed  to  consider  it,  or  them 
gives  too  much  prominence  to  such  evidence  to  be  fair  to  the 
other  party,  and  we  have  so  held  in  numerous  cases." 

The  sixth  of  appellee's  instructions  told  the  jury  "that  to 
entitle  the  plaintiff  to  recover  in  this  case,  it  must  appear  from 
the  evidence  that  the  death  of  William  Laird  was  caused  bv  the 
acts  of  the  defendants,  or  one  of  them,  as  charged  in  its  declara- 
tion, and  that  his  death  was  not  the  result  merely  of  accident." 
The  jury  would  have  understood  from  this  instruction,  that 
although  they  believed  from  the  evidence  that  the  deceased 
was  drunk  from  liquor  furnished  in  whole  or  in  part  by  the 
acts  of  the  defendants,  or  some  of  them,  as  charged  in  the  dec- 
laration, and  whilst  in  that  condition  and  in  consequence 
thereof,  he  stumbled  and  fell  as  the  train  passed  and  was  killed, 
yet  the  defendants  would  be  excused.  This  is  Dot  the  law ; 
defendants  would  be  liable  in  such  case.  In  Brannan  v.  Adams, 
76  111.  331,  335,  it  was  held:  "  If  the  appellants  sold  Mitchell 
liquor  tluit  made  him  drunk,  and  whilst  drunk  from  the  liquor 
they  sold  him  and  as  a  consequence  thereof  he  fell  and  broke 
his  leg,  and  by  reason  thereof  it  became  necessary  that  appel- 
lee, or  some  other  person,  should  take  charge  of  him,  and  to  be 
kept  by  him  until  he  recovered,  and  appellee  did  so  care  for 
him,  he  is  entitled  to  recover."  This  instruction  is  erroneous 
upon  another  ground,  that  there  was  no  evidence  upon  which 
to  base  it.  Leckie  v.  Brown,  43  111.  372;  Prescott  v.  Maxwell, 
48  111.  82. 

The  seventh  instruction  for  appellee  told  the  jury  they  must 
not  find  for  appellant  unless  Baird  was  killed  by  the  engine. 
"  If  the  wounds  were  received  in  some  other  manner  or  re- 
sulted from  some  other  cause  then  thev  should  find  for  the 
defendants."  The  declaration  charged  that  he  was  struck  and 
killed  by  a  passing  engine  and  train  of  care.  If  any  part  of 
the  train  struck  and  killed  him,  under  this  declaration,  appel- 
lant was  entitled  to  recover. 
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We  think,  however,  that  by  far  the  most  serious  and  mani- 
fest error  in  the  record  was  in  allowing  a  large  number  of  the 
witnesses,  who  saw  the  deceased  after  his  death,  to  give  their 
opinions  and  surmises  as  to  how  Laird  came  to  his  death.  It 
can  not  be  doubted  but  that  this  wholly  incompetent  testimony 
was  calculated  to  and  probably  did  influence  the  jui'y  in  find- 
ing their  verdict 

For  the  errors  herein  indicated,  the  judgment  is  reversed 
and  the  cause  remanded. 

Meversed  and  reniandeoL 


R  Sanford  and  George  Wilkinson 

V. 

Cassa  Kane, 

Mortgagett^Power  of  Sale — Who  may  Execute — Usuxy — ^^*tittf — Legal 
Righta—Outstanditig  TUle— Right  to  Acquire. 

1.  Wliere  a  mortgagre,  containing  a  power  of  sale,  was  given  to  secure  a 
promiflsory  note  and  the  note  has  been  assigned,  the  power  can  only  be 
executed  by  the  assignee  of  the  note. 

2.  The  joinder  of  a  wife  in  a  deed  by  her  husband,  merely  to  release  her 
inchoate  right  of  dower,  does  not  bar  her  from  acquiring  an  outstanding 
title  and  asserting  it  against  her  husband*s  grantee. 

3.  Upon  a  bill  filed  to  cancel  a  deed  executed  under  a  power  of  sale  con- 
tained in  a  mortgage,  and  to  be  permitted  to  redeem,  it  is  held:  That  the 
power  was  improperly  executed  by  one  who  was  not  the  assignee  of  the 
note;  that  the  note  was  usurious;  that  the  complainant,  as  one  of  the 
makers,  can  avail  herself  of  the  usurious  character  of  the  note;  and  that  her 
interest  in  the  property  entitles  her  to  redeem. 

[Opinion  filed  December  16,  1887.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;   the 
Hon.  Alfred  Sample,  Judge,  presiding. 

This  was  a  bill  filed  by  the  appellee  against  the  appellants 
to  cancel  a  deed  executed  by  Wilkinson  to  Sanford,  to  the 
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southwest  quarter  of  the  southwest  quarter  of  section  7,  town 
27  north,  range  11  west,  Iroquois  County,  and  to  be  permitted 
to  redeem  from  a  mortgage  of  said  premises,  executed  by 
Morris  Kane  and  the  appellee  to  Sanford,  on  the  20th  of 
July,  1875. 

The  bill  alleges  that  on  the  20th  of  July,  1875,  Morris  Kane 
borrowed  of  Sanford  the  sum  of  $475,  for  three  years,  and 
agreed  to  pay  him,  at  the  Chemical  National  Bank,  of  New 
York,  the  sum  of  $500,  with  interest  at  ten  per  cent  semi- 
annually; that  the  extra  $25  was  paid  as  a  bonus  for  said 
money;  that  to  secure  the  payment  of  said  money,  Morris 
Kane  gave  to  Sanford  his  note  for  $500  and  a  mortgage  on 
said  premises,  with  power  to  sell  the  said  property.  Said  note 
and  mortgage  was  executed  by  Morris  Kane  and  the  appellee ; 
that  at  the  time  of  the  borrowing  of  said  money,  and  of  the 
execution  of  the  note  and  mortgage,  Morris  Kane  was  the 
owner  of  the  said  premises,  and  the  appellee  was  his  wife; 
that  said  note  was  indorsed  by  Sanford  to  Edgar  G.  Whit- 
tlesey, who  had  never  indorsed  the  same  to  any  one  else;  that 
on  February  21, 1876,  Morris  Kane  conveyed  said  premises  to 
John  Kane  for  a  valuable  consideration,  and  that  on  October 
3,  1881,  John  Kane  and  wife  conveyed  said  premises  to  the 
appellee,  and  that  she  is  now  the  legal  owner  of  said  prem- 
ises; that  Morris  Kane  paid  on  said  note  semi-annual  interest 
at  the  rate  of  ten  per  cent,  to  and  including  the  20th  of  July, 
1878;  that  Wilkinson,  who  claimed  to  be  the  assignee  of  the 
mortgage,  advertised  that  he  would  sell  said  land  at  Watseka, 
at  2  o'clock  p.  M.,  on  the  16th  day  of  October,  1878;  that  at 
said  sale  Sanford  was  the  purchaser,  and  Wilkinson  executed 
to  him  a  deed  therefor;  that  Sanford  immediately  took  pos- 
session, and  has  been,  and  now  is,  receiving  the  rents  and 
profits  therefrom. 

The  bill  alleges  that  no  power  of  sale  was  vested  in  said 
Wilkinson  under  said  mortgage;  that  no  assignment  of  the 
note  which  it  was  given  to  secure  was  ever  made  to  him ; 
that  no  title  passed  to  Sanford  by  the  sale  and  conveyance  of 
Wilkinson  to  him. 

The  bill  prays  that  an  account  may  be  taken  of  the  amount 
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due  on  said  mortgage,  and  that  she  may  be  allowed  to  redeem 
on  equitable  terms,  and  that  the  deed  from  Wilkinson  to  San- 
ford  be  canceled  and  held  for  naught.  Appellants'  answers 
deny  usury,  and  deny  that  the  loan  was  made  by  Sanford  to 
Kane,  but  state  that  the  loan  was  procured  by  Sanford,  as  agent- 
of  Kane,  from  Whittlesey,  who  furnished  the  money,  and  that 
tlie  amount  furnished  by  him  was  $500.  They  deny  that  the 
mortgage  was  given  to  secure  the  payment  of  the  note,  and 
claim  that  they  were  independent  of  each  other;  deny  that 
Sanford  had  any  interest  in  the  mortgage  at  time  of  sale. 
They  admit  that  Sanford  took  possession,  but  deny  that  he 
receives  any  more  from  the  rents  than  w-as  expended  in  pay- 
ment of  taxes  and  to  keep  up  the  improvements.  Tliey  claim 
that  the  sale  made  by  Wilkinson  to  Sanford  is  valid.  They 
deny  that' appellee  has  any  interest  in  the  premises,  and  claim 
that  she  and  her  husband,  on  the  27th  of  March,  1879,  con- 
veyed said  premises  to  J.  C.  Parr  by  warranty  deed,  subject 
to  this  mortgage.     Replication  filed. 

The  cause  was  heard  on  bill,  replication  and  proof,  March 
24,  1884.  The  coui*t  finds  Cassa  Kane  owner  of  the  property 
at  the  time  of  filing  of  bill;  that  Morris  and  Cassa  Kane  gave 
a  note  of  $500,  and  secured  the  same  by  mortgage ;  that  said 
note  was  assigned  to  Whittlesey;  that  the  mortgage  was  also 
assigned  to  Whittlesey  by  Sanford ;  that  Whittlesey,  by  sep- 
arate deed,  assigned  the  same  to  Wilkinson,  October  16, 1879; 
advertised  and  sold  to  Sanford  for  $300  the  said  land ;  tliat 
Sanford  has  had  possession  and  collected  rents.  The  court 
further  finds  that  the  bill  claims  that  the  note  embraced 
usury.  Tlie  court  decreed  that  the  sale  by  Wilkinson  to 
Sanford  was  null  and  void ;  that  Cassa  Kane  had  the  right  to 
redeem. 

The  cause  was  referred  to  a  master  to  take  proof,  and  state 
account  and  report.  Exceptions  were  sustained  to  the  master's 
final  report,  and  he  was  ordered  to  restate  the  account. 
Appellants  filed  exceptions  to  the  master's  second  report, 
which  was  overruled  by  the  court,  and  "decree  that  appellee 
pay  to  the  clerk,  witliin  ninety  days,  $299.96,  with  interest  at 
six  per  cent,  from  June  10,  1886,  and  all  costs,  the  said  sum  to 
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be  for  the  use  of  defendants  in  such  portions  as  the  court 
shall  at  the  next  term  of  this  court  determine  ;  and  in  default 
of  payment,  all  the  rights  of  appellee  in  and  to  the  said  land 
be,  and  the  same  is  hereby  determined ;"  and  it  was  further 
decreed  that  upon  the  payment  of  said  sum  and  interest  by 
said  appellee,  all  right  of  Sanford  and  Wilkinson,  or  any  one 
claiming  by  or  through  them  to  the  property  under  said 
mortgage,  should  cease  on  the  payment  of  the  said  moneys 
and  all  of  their  rights  to  vest  in  the  appellee.  Defendants 
except  and  pray  an  appeal.     Various  errors  are  assigned. 

Jfetr.  E.  Sanford,  for  appellants. 

Mr.  EoBERT  DoYLB,  for  appellee. 

Welch,  J.  The  first  question  wo  deem  material  to  be 
considered  in  this  case,  is,  whether  the  power  of  sale  contained 
in  the  mortgage  has  been  properly  exercised  by  a  party  au- 
thorized by  law  to  execute  it.  There  was  at  the  time  the 
mortgage  was  executed  a  note  given  to  E.  Sanford,  the  mort- 
gagee, which  note  was  by  him  assigned  with  the  mortgage  to 
Whittlesey.  There  is  no  claim  made  that  Whittlesey  assigned 
the  note  to  Wilkinson,  but  it  is  claimed  that  he  assigned  the 
mortgage.  As  held  in  Mason  v.  Ainsworth,  58  111.  163j 
"Neither  the  debt  secured,  nor  the  mortgage  itself,  was  as- 
signable at  common  law,  nor  have  they  been  made  assignable 
by  any  statute  of  this  State.  Only  a  certain  class  of  choses  in 
action,  such  as  notes,  bonds,  bills,  and  other  instruments  in 
writing,  for  the  payment  of  a  specific  sum  of  money,  are 
assignable  by  the  terms  of  the  statute.  "  In  equity  the  assign- 
ment of  the  debt  will  carry  with  it  the  mortgage."  "Mort- 
gages to  secure  indebtedness  have  never  been  regarded  as 
assignable  in  the  sense  of  negotiable  paper  so  as  to  vest  the 
legal  title  in  the  assignee."  "  The  rule  is  settled,  at  least  in 
this  State,  that  such  a  power  of  sale  must  be  executed  by  the 
original  mortgagee,  or  in  case  the  debt  is  of  such  a  character 
that  it  may  be  legally  assigned,  so  as  to  vest  the  legal  title  in 
the  assignee,  then  the  assignee  himself  must  Exercise   the 
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power."  Pardee  V.  Lindly,  31  111.  174.  Whittlesey,  to  whom 
the  note  and  mortgage  were  assigned,  could  alone  execute  the 
power.  If  the  mortgage  was  not  given  to  secure  a  debt  that  was 
assignable,  no  assignment  of  the  mortgage  could  vest  the  power 
of  sale  in  an  assignee.  The  power  of  sale  would  remain  in  and 
could  be  executed  by  the  mortgagee.  Although  we  are  satis- 
lied  from  the  evidence  tliat  the  mortgage  in  this  cas^o  was 
given  to  secure  the  note,  yet  that  fact  is  not  important.  If 
it  was  given  to  secure  the  note,  it  having  been  assigned  to 
Whittlesey,  the  power  could  alone  liave  been  executed  by  him. 
If  it  was  not  given  to  secure  the  note,  then  the  power  of  sale 
could  only  have  been  executed  by  Sanford,  the  mortgagee. 

In  neither  view  had  Wilkinson  the  right  to  make  sale  of 
said  premises  under  the  power  of  sale  in  said  mortgage;  and 
his  deed  under  said  sale  to  Sanford  must  be  held  not  to  have 
passed  the  title. 

It  is  also  insisted  by  counsel  for  appellants  that  the  court 
erred  in  finding  the  mortgage  usurious.  We  are  satisfied 
from  the  evidence  that  the  money  was  borrowed  from  San- 
ford; tliat  he  deducted  from  the  face  of  the  loan  five  per 
cent. — four  per  cent,  $20,  for  himself,  and  one  per  cent,  $5, 
for  his  agent,  and  gave  to  Kane  $475  and  took  liis  note  and 
mortgage  for  the  sum  of  §500,  payable  three  years  aft<jr  date, 
with  interest  at  ten  per  cent,  payable  semi-annually.  That 
such  transaction  was  usurious,  we  have  no  doubt.  It  is  also 
insisted  by  counsel  for  appellants,  that  appellee  had  no  interest 
in  said  property  at  the  time  of  the  sale. 

This  is  a  bill  filed  to  redeem  from  the  mortgage  and  claim- 
ing that  there  has  been  no  valid  sale  under  it,  and  asking  that 
the  conveyance  made  under  said  pretended  sale  be  set  aside 
and  held  for  naught  We  have  held  that  Wilkinson  had  no 
right  to  sell  under  the  power  in  said  mortgage,  and  that  no 
title  passed  by  his  conveyance  to  Sanford. 

The  appellee  derives  her  title  to  this  property  through  a 
conveyance  made  by  Morris  Kane,  February  21,  1876,  to  John 
Kane,  and  a  conveyance  from  John  Kane  and  wife  to  her, 
executed  the  third  day  of  October,  1881. 

It  is  insisted  by  counsel  for  appellant,  that  as  appellee  joined 
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with  her  husband,  Morris  Kane,  in  a  warranty  deed,  March 
27,  1879,  to  John  0.  Parr  to  said  property,  said  deed  being 
subject  to  said  mortgage,  she  could  not  acquire  any  title  or 
interest  in  said  property  hostile  to  Parr;  thivt  whatever  title 
she  acquires  would,  under  the  deed  to  Parr,  inure  to  him. 
We  do  not  assent  to  this  claim.  The  only  interest  she  had  in 
the  property  at  the  time  of  the  conveyance  was  the  inchoate 
right  of  dower.  She  is  not  responsible  on  the  covenant  of 
warranty  in  said  deed;  neither  wonld  she  be  barred  from  pur- 
chasing in  an  outstanding  title,  and  asserting  it  as  against  Parr. 

It  appears  from  the  evidence  of  the  quit  claim  deed  of  Parr 
to  Doyle  of  said  premises,  and  of  Doyle  and  wife  to  the 
appellee,  that  she  is  invested  with  whatever  title  or  interest 
Parr  had  acquired  through  the  deed  of  Morris  Kane  and  the 
appellee  to  him.  We  hold  that  the  deed  of  Morris  Kane  to 
John  Kane  divested  Monis  Kane  of  all  title  or  interest  in  said 
premises. 

There  was  no  error  in  the  holding  of  the  court  that  the 
appellee  had  such  interest  in  the  mortgaged  property  as  gave 
to  her  the  right  to  redeem  the  same.  This  interest  she  had 
as  grantee  of  the  property  from  John  Kane  and  wife.  Neither 
was  there  en*or  in  holding  that  there  was  usury  in  the  loan, 
and  that  the  appellee  could  avail  herself  of  it.  This  right 
was  given  to  her  as  one  of  the  makers  of  the  note.  Being  in 
chancery  she  could  avail  herself  of  all  her  rights,  either  legal 
or  equitable.  The  ease  of  Essley  v.  Sloan,  116  111.  891,  lias 
no  application.  We  do  not  deem  it  necessary  to  pass  upon 
the  other  errors  in  detail,  it  is  sufficient  for  us  to  say  that  we 
lind  no  merit  in  any  of  them.  The  equity  and  law  of  the 
case  are  with  the  appellee.  Finding  no  error  in  the  decree  it 
is  affirmed. 

Decree  affirmed. 
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u  ftio  John  H.  Tedens 

U2t    87 

V. 

Barrett  B.  Clark. 

Morfgages^Deed  Absolute  on  'Us  Face — TFhen  a  Mortgage — Bight  to 
Redeem — Costs. 

1.  A  deed  ab^^olute  on  its  face  will  be  considered  a  mortg^age  when  it 
clearly  appears  to  have  been  so  intended  when  executed. 

2.  In  the  case  presented,  it  is  held:  That  the  deed  in  question  i*  a  mort- 
((iige,  and  the  complainant  ha<t  a  rig^ht  to  redeem  therefrom:  and  that  the 
court  below  should  have  ordered  an  account  taken  of  the  amount  due. 

[Opinion  filed  December  16,  1887.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoRBENOB  DiBELL,  Judge,  presiding. 

On  December  '20,  1858,  Michael  Finlon  and  wife  (from 
whom  both  appellant  and  appellee  claim  title)  executed  and 
delivered  to  the  appellee,  Clark,  a  warranty  deed  for  the  N.  i  of 
the  8.  E.  i  and  the  N.  E.  i  of  Sec.  1,  T.  37,  R  10,'  Will 
County,  Illinois,  for  the  expressed  consideration  of  $772.  Said 
deed  contained  an  error  in  description.  The  parties  to  it  in- 
tending that  the  K  i  of  the  W.  i  of  the  S.  E.  J  of  Sec.  1, 
and  the  N".  E.  J  of  the  S.  W.  J  of  Sec.  1  only,  should  be  con- 
veyed. On  the  same  day  Clark  executed  an  agreement  to 
convey  said  premises  to  Finlon  in  fee  simple,  on  the  20th  day 
of  December,  1860,  for  $772.  This  agreement  was  intended 
only  to  embrace  the  eighty  acres,  as  stated  above,  but  the 
draftsman  made  the  same  mistake  in  the  description  as  in  the 
deed.  Clark,  to  correct  the  mistake  in  the  description  in  the 
Finlon  deed  to  him,  deeded  to  Finlon  the  east  forty  acres. 
On  December  5, 1861,  Finlon  and  wife  executed  to  H.  H.  Cody, 
as  trustee,  a  trust  deed  upon  all  of  the  said  N.  i  of  the  S.  E. 
i  and  the  N.  E.  }  of  the  S.  W.  J  of  Sec.  1,  and  also  upon  part 
of  the  W.  i,  N.  E.  J  of  Sec.  2,  T.  37  I^.,  R.  10,  to  secui-e  three 
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notes  given  to  James  Burns;  one  note  for  $52.50,  one  for 
$162.50  and  one  for  $94.26.  Said  notes  were  payable  three 
years  after  date,  with  interest  at  ten  per  cent,  per  annum.  On 
March  7,  1863,  a  settlement  was  had  between  Clark  and  Fin- 
Ion,  and  papers  to  the  following  eflfect  were  executed  and 
passed  to  the  respective  parties:  "This  is  to  certify  that 
Barrett  B.  Clark,  of  the  town  of  DuPage,  County  of  Will  and 
State  of  Illinois,  and  Michael  Finlon  have  settled  all  accounts, 
to  this  date,  Marcli  7,  1863.  Michael  Finlon." 

"This  is  to  certify  that  Barrett  B.Clark,  of  the  town  of 
DnPage,  County  of  Will  and  State  of  Illinois,  and  Michael 
Finlon  have  settled  all  accounts  to  this  date,  March  7,  1863." 

"Barrett  B.  Clark." 

Finlon  remained  in  possession  of  the  land  after  the  deed  to 
Clark,  and  was  in  possession  in  1864,  when  he  went  into  the 
army.  On  his  return  from  the  army,  in  1865,  he  found  John 
Weiss  cultivating  the  west  forty  as  tenant  of  Clark,  and  so 
continued  to  1881.  The  east  forty  was  never  out  of  the  pos- 
session of  Finlon. 

On  July  7,  1874,  Finlon  paid  on  the  Burns  notes,  $200, 
which  was  the  sole  payment  made  on  them.  The  notes  were 
indorsed  to  appellant  by  Burns.  Default  having  been  made 
in  their  payment,  he  applied  to  H.  H.  Cody,  trustee,  to  sell 
said  premises.  Notice  of  sale  was  given  as  required  by  law, 
and  on  July  25,  1883,  sale  of  said  premises  was  made,  and  ap- 
pellant became  the  (purchaser  for  the  sum  of  $1,900.  On 
August  1,  1883,  the  trustee  conveyed  to  the  appellant  said 
K  W.  i  of  S.  E.  }  and  K  E.  }  of  S.  W.  i  of  said  section  1, 
T.  37,  R.  10,  and  Finlon,  as  liis  tenant,  is  in  possession  thereof. 
Appellant  by  his  bill  claims  that  the  deed  executed  by  Fin- 
lon and  wife  to  Clark,  on  December  20,  1858,  was  a  mortgage, 
and  that  it  has  been  fully  paid.  And  that  said  deed  is  a  cloud 
upon  his  title,  acquired  through  the  sale  under  the  trust  deed 
of  Finlon  and  wife  to  Cody,  which  ought  to  be  removed,  and 
that,  if  it  should  be  held  that  Clark  has  not  been  satisfied  or 
paid  in  full,  then  he  claims  he  has  a  right  to  redeem  by  the 
payment  of  what  may  justly  be  due  and  owing  Clark  on  an 
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accounting  to  be  had.  Appellee  denies  that  the  deed  executed 
to  him  by  Finlon  and  wife  is  a  mortgage,  and  asserts  that  it 
was  a  conveyance  in  fee  simple,  and  that  he  is  absolute  owner 
thereof;  denies  that  appellant  is  entitled  to  any  relief  under 
liis  bill.  The  Circuit  Court  on  hearing,  dismissed  bill|  from 
which  this  appeal  is  taken. 

Mr.  D.  Blackman,  for  appellant. 

Mr.  Benj.  Olin,  for  appellee. 

Welch,  J.  Was  the  conveyance  of  December  20,  1858,  of 
Finlon  and  wife  to  appellee,  an  absolute  sale  and  conveyance, 
or  was  it  intended  only  as  a  security  in  the  nature  of  a  mort- 
gage? The  statute  declares,  that  "every  deed  conveying  real 
estate,  which  shall  appear  to  have  been  intended  only  as  a 
security  in  the  nature  of  a  mortgage,  though  it  be  an  absolute 
conveyance  in  terras,  shall  be  considered  as  a  mortgage." 

It  has  been  repeatedly  held  by  the  Supreme  Court  that  a 
deed  absolute  upon  its  face,  is  not  to  be  considered  as  a  ^^  mort- 
gage," unless  it  be  made  to  appear  clearly,  to  have  been  so  in- 
tended at  the  time  of  its  execution.  Sutphen  v.  Cushman,  35 
HI.  186;  Lindauer  v.  Cummings,  57  III.  195;  Price  v.  Karnes, 
59  111.  276;  Eemington  v.  Campbell,  60  111.  516;  Magnusson 
V.  Johnson,  73  HI.  156.  Upon  a  careful  examination  of  this 
record,  we  arc  of  the  opinion  that  the  conveyance  of  Decem- 
ber 20,  1858,  of  Finlon  and  wife  to  appellee,  is  a  mortgage; 
that  the  original  object  of  this  conveyance  as  intended  and 
understood  by  the  parties  was  for  the  purpose  of  securing  the 
sum  of  $772,  due  from  the  grantor  to  grantee. 

Appellee  states  in  his  bill  against  Finlon  and  wife  and  John 
Weiss,  filed  April  25,  1868,  and  amendment  filed  and  sworn 
to  August  9,  1870,  '*that  the  original  object  of  said  convey- 
ance was  to  afford  your  orator  security  for  his  said  debt;  that 
to  carry  out  this  object  your  orator,  at  the  time  and  on  the 
occasion  of  the  delivery  to  him  of  said  deed  of  conveyance, 
made,  executed  and  delivered  to  said  Finlon  an  agreement 
bearing  even  date  with  said  deed,  to  reconvey  to  him  (said 
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Finlon)  said  premises  described  in  said  deed,  upon  condition 
that  the  said  Finlon  should  pay  to  your  orator  the  amount  so 
due  him,  on  or  before  the  2d  day  of  December,  1860."  The 
amount  of  money  which  Finlon  owed,  stated  in  the  contract, 
was  the  sum  of  $772.  The  parties  did  not  treat  the  convey- 
ance as  a  sale.  The  grantor  in  the  deed  remained  in  possession 
and  use  of  the  property,  as  owner,  after  the  deed  was  made, 
as  he  did  before.  Finlon  says:  "I  did  not  leave  the  eighty 
acres  after  1  gave  the  deed,  and  have  not  left  them  yet.  I 
have  had  possession  of  the  middle  forty  acres,  between  my 
home  and  the  west  forty,  Qver  since  I  bought  of  the  Canal 
Trustees. 

**I  was  at  home  about  1864,  and  went  into  the  army.  After 
the  deed  to  Clark,  two  or  three  years  after,  I  was  in  the  army 
about  two  years.  When  I  came  back  I  found  John  Weiss 
cultivating  the  west  forty  acres.  After  John  Weiss  went  on 
this  forty  acres,  down  to  1881,  Clark  had  it  and  rented  it  I 
was  occupying  and  using  this  eighty  acres  when  I  made  the 
trust  deed  to  Cody." 

Finlon  and  wife  both  state  that  they  understood'the  con- 
veyance to  be  a  mortgage,  intended  only  as  security  for  the 
payment  of  the  sum  of  $772,  due  the  grantee.  It  is  contended 
that  under  a  settlement  made  between  the  parties  on  the  7th 
day  of  March,  1863,  the  deed  should  be  regarded  as  an  abso- 
lute conveyance.  The  title  of  appellant  is  acquired  under  a 
sale  made  under  the  trust  deed  executed  by  Finlon  and  wife 
to  Cody,  on  December  5,  1861.  No  agreement  of  Finlon 
made  with  Clark  in  1863  could  in  any  way  affect  or  defeat  the 
rights  of  appellant  acquired  under  the  Cody  deed.  Appel- 
lant, by  his  purchase  under  that  deed,  became  the  owner  of 
the  property,  subject  only  to  the  mortgage  of  appellee,  but 
could  not  defend  against  the  jfnortgage  on  the  ground  of 
usury  entering  into  its  consideration.  In  Clark  v.  Finlon,  90 
111.245,  the  litigation  was  between  mortgagor  and  mortgagee, 
and  the  consideration  purged  by  the  master  of  all  usury,  which 
was  proper  as  between  such  parties.  The  decree  of  the 
Circuit  Court,  dismissing  appellant's  bill,  was  erroneous.  The 
court  should  have  found  that  the  conveyance  of  December  20, 
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1858,  of  Finlon  and  wife  to  Clark,  to  the  premises  in  contro- 
versy, to  wit,  the  northwest  quarter  of  the  southeast  quarter 
and  the  northeast  quarter  of  the  southwest  Quarter  of  sec- 
tion 1,  town  37  north,  range  10,  east  of  the  3d  P.  M.,  Will 
County,  State  of  Illinois,  was  a  mortgage,  and  as  such  the 
appellant  had  the  right  to  redeem  therefrom.  An  order 
should  have  been  made,  that  an  account  be  taken  of  the 
amount  due  Clark  on  said  mortgage,  on  the  basis  of  allow- 
ing to  Clark  the  principal  sum  with  interest  thereon  at  the 
rate  of  six  per  cent,  per  annum,  deducting  therefrom  all  just 
credits,  including  in  such  credits  all  rents  and  profits  received 
by  Clark,  or  for  which  he  may  be  accountable  under  the  rule 
laid  down  in  Mozier  v.  ^Norton  et  al.,  100  UK  63,  less  such 
Bums  as  Clark  may  have  paid  for  taxes,  and  necessary  repairs 
on  said  premises.  If,  on  such  accounting,  nothing  should  be 
found  to  be  due  on  said  mortgage,  it  should  be  declared  satis. 
fied.  But,  if  on  such  accounting  anything  should  be  found 
due  on  said  mortgage,  appellant  is  entitled  to  a  decree  giving 
to  him  the  right  to  redeem^  on  the  payment  of  the  amount  so 
found  due,  on  equitable  terms  to  be  fixed  by  the  court.  Appel- 
lant should  be  required  to  pay  the  costs  in  the  Circuit  Court 

The  decree  is  reversed  and  cause  remanded  for  such  other 
and  further  proceedings  in  conformity  with  tliis  opinion  as 
may  be  necessary  and  proper. 

Since  this  appeal  was  taken  the  appellee  has  departed  this 
life.  His  deatli  having  been  suggested,  his  administrator  was 
substituted  as  appellee. 

Decree  reversed  and  cause  remanded,  appellee  to  pay  the 
costs  of  this  court;  costs  to  be  paid  in  due  course  of  adminis- 
tration* 

Decree  reversed. 
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V. 

Barnard  Barutio. 


Landlord  and  Tenant — Tenants  in  Common — Bent — Implied  Contract — 
Notice — Evidence — Error  without  Prejudice, 

1.  The  mere  occupancy  of  the  entire  property  by  one  of  two  tenants  in 
common  does  not  render  him  liable  to  account  to  his  co-tenant  for  rent. 

2.  The  relation  of  landlord  and  tenant  is  not  as  readily  inferred  between 
co-tenants  as  between  strangers,  and  whether  such  relation  exists  is  a  ques- 
tion of  fact  for  the  jury. 

3.  A  promise  by  a  co-tenant,  occupying  the  entire  property,  to  pay  rent, 
may  be  implied. 

4.  Where  one  occupies  the  premises  of  another  after  receiving  notice 
that  he  will  be  required  to  pay  rent,  he  will  be  bound  to  pay  such  rent. 

5.  An  error  in  the  admission  of  evidence,  which  could  not  have  injured 
the  appellant,  is  not  a  sufficient  ground  for  a  reversal  of  the  judgment. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  tlie  Circuit  Court  of  Tazewell  County;  the 
Hon.  N.  W.  Green,  Judge,  presiding.   • 

Mr.  William  Don  Maus  and  B.  S.  Pketttman,  for  appellant. 

There  can  be  no  recovery  at  law  by  one  tenant  in  common 
against  his  co-tenant,  who  merely  occupied  the  premises  which 
both  are  entitled  to  possess. 

To  render  one  co-tenant  liable  to  another  for  rent,  or  use 
and  occupation,  there  must  be  something  more  than  occupancy 
of  the  estate  by  one  and  a  forbearance  to  occupy  by  the  other. 
The  co-tenant,  who  merely  occupies  the  estate,  does  no  more 
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than  ho  has  a  right  to  do  on  his  own  account.  1  Washburn 
on  Real  Property,  2d  Ed.  4:36;  Sargent  v.  Pai'sons,  I'i  Mass. 
Ii9;  Calhoun  v.  Curtis,  4  Met  413;  Chapin  v.  Foss,  75  111. 
2S0;  Sconce  v.  Sconce,  15  111.  App.  169. 

Mr.  T.  N.  Geeen,  for  appellee. 

Wall,  J.  This  was  an  action  of  assumpsit  for  use  and 
occupation  of  a  warehouse.  The  verdict  was  for  plaintiff  for 
$1,020.17,  upon  which  judgment  was  entered. 

The  plaintiff  and  defendant  were  tenants  in  common  of 
certain  lots  in  the  citj  of  Pekin,  upon  which  they  built  an  ice 
house  at  their  joint  expense.  The  plaintiff  lives  in  St  Louis, 
the  defendant  in  Pekin.  According  to  the  testimony  of  tlie 
plaintiff,  a  partition  was  run  through  or  across  the  house  in 
the  year  1875,  and  thereafter,  by  mutual  understandmg  of  the 
parties,  the  south  half  was  occupied  by  the  plaintiff  and  the 
north  half  by  defendant  The  defendant  had  cliarge  of  fill- 
ing the  house  with  ice  each  year  and  was  paid  by  plaintiff  for 
filling  his  part  at  certain  rates  per  ton.  This  continued  for 
several  years,  and  until  December,  1882,  when  the  plaintiff, 
learning  that  defendant  was  putting  up  inferior  or  thin  ice, 
notified  defendant  not  to  put  up  any  more  such.  Defendant 
had  the  plaintiff's  part  about  two-thirds  filled  when  this  notice 
was  given  and  drew  upon  the  plaintiff  therefor,  but  the  draft 
was  not  paid.  Plaintiff  says  he  notified  defendant  in  1883, 
after  he  put  up  the  thin  ice,  that  he  would  charge  him  rent 
for  his  half  of  the  house.  Defendant  continued  to  use  the 
whole  house  thereafter,  and  it  is  for  this  use  of  plaintiff's 
part  the  present  suit  is  mainly  brought  A  small  item  for  tax 
and  insurance  paid  a  second  time  constitutes  a  part  of  plaint- 
iff's demand,  but  as  to  this  there  seems  to  be  no  controversy, 
and  the  only  item  in  dispute  is  the  rent. 

There  was  some  conflict  as  to  the  rent}.!  value  of  the  ice 
house,  and  there  was  a  sharp  difference  between  the  plaintiff 
and  defendant  as  to  the  object  and  purpose  of  the  partition 
dividing  the  building  and  as  to  the  subsequent  understanding 
of  the  parties.  The  defendant  denied  that  he  had  been  noti- 
fied by  plaintiff  that  rent  would  be  charged  for  the  south  half. 
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Where  two  men  own  property  in  common,  the  mere  fact 
that  one  occupies  the  whole  property,  does  not  render  him 
liable  to  account  to  his  co-tenant  for  rent,  and  generally  the 
action  for  use  and  occupation  will  not  lie  unless  the  relation 
of  landlord  and  tenant  exists.  The  action  is  founded  upon 
contract,  express  or  implied.  Dudding  v.  Hill,  15  111.  61; 
McNair  v.  Schwartz,  16  111.  24.  But  when  it  does  not  appear 
that  the  party  is  an  intruder  or  trespasser  on  land,  or  that  he 
holds  it  against  the  will  of  the  owner,  or  that  he  is  to  enjoy 
it  without  payment  of  rent,  the  law  will  imply  an  agreement 
to  pay  reasonable  rent  therefor.     Oakes  v.  Oakes,  16  111.  106. 

The  law  will,  in  a  proper  case,  imply  such  an  agreement 
between  co-tenants,  though  the  relation  of  landlord  and  tenant 
would  not  be  so  readily  inferred  from  occupation,  in  the  case 
of  a  co-tenant,  as  in  that  of  a  stranger,  and  whether  such  rela- 
tion existed  would  be  a  question  of  fact  for  the  jury.  Chapin 
V.  Fobs,  75  111.  280. 

Where  one  occupies  the  premises  of  another  after  being 
notified  that  if  'he  does  so  he  will  be  expected  to  pay  rent,  he 
is  bound  to  pay  such  rent.  I.  C.  R.  R.  Co.  v.  Thompson,  116 
111.  159. 

Applying  these  principles  to  the  case  as  stated  by  the  plaint- 
iff, and  as  his  evidence  tended  to  prove,  the  verdict  is  right. 
While  there  was  conflict  in  the  testimony,  it  was  the  province 
of  the  jury  to  harmonize,  if  they  could,  and  if  not,  to  give 
credit  to  that  which  they  believed  the  more  worthy  of  it  We 
can  not  say  that  by  this  verdict  any  injustice  has  been  done. 
On  the  contrary,  we  are  inclined  to  believe  it  is  in  accordance 
with  the  merits  of  the  case. 

The  action  of  the  court  in  giving,  modifying  and  refusing 
instructions,  was  in  harmony  with  the  views  above  expressed, 
and  we  find  no  error  in  that  respect. 

It  18  .urged  with  some  force  that  the  court  erred  in  admit- 
ting a  letter  written  by  D.  C.  Boley,  who  was  the  brother 
and  at  the  time  the  agent  of  defendant  in  the  transaction  of 
many  business  matters,  including,  perhaps,  this.  The  defend- 
ant denies  that  he  authorized  or  knew  of  this  letter,  nor  is  it 
clear  in  what  way  it  can  be  regarded  as  a  part  of  anything 
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done  by  the  agent  in  behalf  of  his  principal.  We  are,  there- 
fore, inclined  to  hold  the  letter  was  not  properly  admitted; 
but  the  only  part  of  it  which  relates  to  this  controverey  is  a 
statement  that  the  defendant  had  filled  the  house  partly  witli 
thin  ice,  but  had  stopped,  because  so  notified  by  the  plaintiff. 
We  do  not  understand  that  this  was  denied  by  the  defendant, 
and  it  would  follow  the  admission  of  the  testimony,  if  error, 
was  not  prejudicial,  and  should  not  work  a  reversal.  The 
whole  record  considered,  wc  have  no  doubt  that  if  the  jury 
properly  weighed  the  proofs,  as  it  is  to  be  presumed  they  did, 
the  verdict  would  have  been  the  same  if  this  letter  had  been 
excluded.    The  judgment  will  be  afiirmed. 

Jicdffment  affirmed. 


Bloomington  Mutual  Life  Benefit  Association 

V. 

William  Blue. 

L(f$  Insurance — Mutual  Benefit  Assoeiation—Wdger  Policy— Queefton 
for  Jury — Ultra  Yires— Practice, 

1.  Where  one  insures  his  life  for  the  benefit  of  a  third  person  who  has  no 
pecuniary  interest  therein,  the  question  whether  the  policy  is  a  wagering 
contract  is  for  the  jury. 

2.  The  mere  fact  that  the  beneficiary  has  no  pecuniary  interest  in  the 
life  insured  does  not  render  the  contract  void  as  against  public  policy. 

8.  In  a  case  involving  the  question  whether  a  mutual  benefit  association, 
organized  under  the  Act  of  January  13, 1883,  can  defend  an  action  on  a  pol- 
icy issued  for  the  benefit  of  one  not  a  devisee  or  legatee  of,  nor  in  any  way 
related  to,  the  insured,  on  the  ground  that  the  contract  was  ultra  vires, 
this  court  afiirms  the  judgment  of  the  court  below,  in  order  to  have  the  ques- 
tion settled  by  the  Supreme  Court  without  delay. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding. 

Messrs.  Fifeb  &  Phillips,  for  appellant 
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At  common  law  the  contract  sued  on  is  void  on  grounds  of 
public  policy,  for  the  reason  that  Blue,  at  the  time  the  insur- 
ance was  eflfected,  had  no  insurable  interest  in  the  life  of  Bailey. 

So  far  as  we  are  aware  this  court  has  never  passed  upon  this 
exact  question.  It  has  been  held,  however,  in  the  case  of 
Guardian  Mutual  Life  Ins.  Co.  v.  Hogan,  80  111.  35,  that  a  son 
not  having  any  pecuniary  interest  in  the  continuance  of  the 
life  of  his  father,  could  not  legally  have  the  father's  life 
insured  for  his  (the  son's)  benetit.  Mutual  Benefit  Ass'n  v. 
Hoyt,  46  Mich.  473. 

There  are  many  cases  which,  by  analogy  and  upon  principle, 
as  fully  support  the  proposition  as  the  Michigan  case.  These 
cases  hold  that  a  policy,  when  assigned  by  the  person  whose 
life  is  insured,  is  void  in  the  hands  of  the  assignee  upon  the 
ground  of  public  policy,  provided  the  assignee  has  no  interest 
in  the  life  insured.  These  authorities  seem  to  us  to  decide 
the  principle  of  law  we  contend  for  as  eflfectually  as  though 
they  arose  upon  the  exact  state  of  facts  presented  in  this  case. 

The  authorities  last  referred  to  are  as  follows:  Life  Ins. 
Co.  V.  Sturgcs,  18  Kansas,  93;  Gambs,  etc.  v.  Covenant  Mut 
Life  Ins.  Co.,  50  Mo.  44;  Warnock  v.  Davis,  104  U.  S.  Eeports^ 
775 ;  Canmack  v.  Lewis,  15  Wall.  643. 

The  spirit  and  intent  of  the  statute  we  contend  is  to  prohibit 
any  one  from  becoming  a  beneficiary  unless  included  in  the 
class  of  persons  named  in  the  first  section  of  the  act.  If  we 
are  correct  in  this,  then  the  following  authorities  are  in  point, 
for  no  contract  can  have  any  binding  force  when  made  in 
derogation  of  the  provisions  of  the  statute.  Penn  v.  Bor/i- 
raan,  102  111.  623;  Ky.  Masonic  Mut.  Life  Ins.  Co.  v.  Miller, 
13  Bush,  489;  The  Penn.  Mut.  Relief  Ass'n  v.  Catherine  F. 
Palmer,  87  Pennsylvania  State  Reports,  133;  Van  Buren  v.  St. 
Josei)h,  28  Mich.  399. 

The  fact  that  Blue  was  not  related  to  Bailey  was  not  dis- 
covered by  the  agents  of  plaintiff  in  error  until  after  the  death 
of  Bailey,  and  then  the  money  which  had  been  paid  by  Bailey 
and  Blue  in  the  way  of  assessments  was  tendered  to  Blue, 
together  with  the  interest  which  had  accrued. 

Messrs.  Kerbiok,  Lucas  &  Spenoeb,  for  appellee. 
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It  is  the  well  settled  rnle  of  law  in  this  State  that  a  eor)>o- 
ration  can  not  plead  ultra  vires  to  its  own  executed  contracts. 
Bradley  v.  Ballard,  55  111.418;  Chicago  Building  Society  v. 
Crowell,  65  III.  453;  Darst  v.  Gale,  83  111.  136;  Ward  v.  John- 
son,  95  III.  215;  E.  St.  L.  v.  E.  St.  L.  G.  L.  &  C.  Co.,  98  111.  415; 
P.  &  S.  R  R  Co.  V.  Thompson,  103  111.  187;  West  v.  Madi- 
son  Co.  Agricultural  Board,  82  III.  205. 

And  the  great  weight  of  authority  outside  of  this  State  is  to 
the  same  eflFect  Morawotz  on  Private  Corporations,  Vol.  2, 
p.  689 ;  Green's  Brice's  Ultra  Vires,  784 ;  Gold  Mining  Co.  v. 
National  Banks,  96  U.  S.  640 ;  National  Bank  v.  Matthews,  98 
U.  S.  621 ;  Perkins  v.  Portland,  etc.,  R  R,  47  Me.,  573;  But- 
land  &  B.  R  R  Co.  v.  Procter,  29  Vt  93;  Attleborough  N. 
Bank  V.  Roffers,  125  Mass.  339;  Whitney  Arms  Co.  v.  Bar- 
low, 63  N.  Y.  62 ;  Oil  Creek,  etc.,  R  R.  Co.  v.  Penn.  Trans. 
Co.,  83  Pa.  St.  160;  Bank  v.  Hammond,  1  Eich.  L.  281;  Hozle- 
hust  V.  Savannah,  etc.,  R  R  Co.,  43  Ga.  13;  So.  L.  Ins.  Co. 
V.  Lanier,  5  Fed.  110;  Underwood  v.  New|K>rt  Lyceum,  5  B. 
Mon.  129;  Hayes  v.  Galoin  Gas  &  Co.,  29  Ohio  St.  33U;  State 
Board  of  Agriculture  v.  Citizen  Street  R  R,  47  Ind.  407; 
Germantown  Ins.  Co.  v.  Dhein,  43  Wis.  420 ;  Thompson  v. 
Lambert,  44  Iowa,  239;  National  Bank  v.  Ins.  Co.,  41  Ohio 
St  1;  Union  Water  Co.  v.  Murphy's  Flat,  22  Cal.  721;  Hall 
Manuf.  Co.  v.  American  R  R  Co.,  48  Mich.  331. 

The  contract  is  not  void  as^gainst  public  poHcy.  'T'ohnson 
V.  V:in  Epps,  110  111.  551;  Johnson  v.  Van  Eppe,  14  111. 
App.  201;  iLangdon  v.  U.  M.  L.  Co.,  14  111.  App.  272; 'The 
Provident  L.  Co.  v.  Baum,  29  Ind.  236 ;  "Campbell  v.  N.  E.M. 
Co.,  98  Mass.  381;  ^tna  L.  M.  Co.  v.  Francis,  94  U.  S.  561; 
Conn.  M.  L.  Ins.  Co.  v.  Shafer,  94  U.  S.  457;  Olmstead  v. 
Keys,  85  N.  T.  597;  Forbes  v.  American  M.  L.  Ins.  Co.,  15 
Gray,  249;  Lemon  v.  Phoenix  M.  L.  Ins.  Co,,  38  Conn.  294; 
Jlawls  V.  American  M.  L.  Ins.  Co.,  27  N.  Y.  283;  Fairchild  v. 
N.  E.  M.  L.  Ins.  Ass'n,  51  Vt  613;  Brockway  v.  M.  B.  Ins.- 
Co.,  9  Fed.  R  249;  Waraock  v.  Davis,  104  U.  S,  775;  Clark 
V.  Allen,  11  R  L  439. 

Conger  J.  The  facts  disclosed  by  this  record  are,  that  one 
William  R  Bailey,  desirous  of  efifecting  an  insurance  upon  his 
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own  life  in  the  snm  of  $5,000,  for  the  nee  and  benefit  of  ap- 
pellee, Bine,  made  application  to  appellant  for  that  purpose, 
and  a  life  benefit  certificate  was,  in  October,  1883,  issued  to 
said  Bailey,  by  which  it  was  provided  that  such  sum  of  $5,000 
should  be  paid  to  Blue  within  sixty  days  after  the  death  of 
said  Bailey.  Bailey  died,  and  suit  was  brought  by  appellee, 
Blue,  upon  the  certificate,  whereupon  appellant  filed  four 
special  pleas.  In  the  first  of  said  pleas  it  is  averred  that  de- 
fendant is  a  corporation  organized  and  doing  business  under 
an  Act  of  the  Legislature,  approved  June  18,  1883,  in  force 
July  1, 1883;  that  the  plaintiflF,  Blue,  is  not  a  legatee  or  devi- 
see of  the  said  William  E.  Bailey,  and  is  not  related  to 
said  Bailey  either  by  affinity  or  consanguinity,  etc.;  that  the 
defendant,  by  virtue  of  the  act  under  which  it  was  organized 
and  doing  business,  was  only  authorized  to  furnish  life  in- 
demnity and  pecuniary  benefits  to  the  widows,  orphans,  etc., 
of  deceased  members,  bv  means  whereof  said  life  benefit  cer- 
tificate  was  and  now  is  null  and  void. 

The  pleas  all  admit  that  the  sum  of  $88.75  is  due  plaintiff 
as  the  amount  of  membership  fee  and  special  assessments  paid 
defendant  by  Bailey  and  Blue,  which  sum  defendant  offered 
to  pay  to  plaintiiBE  with  interest,  but  that  such  tender  was 
refused.  The  second  plea  is  like  the  first,  except  that  it  con- 
tains additional  averments.  It  is  averred  that  the  object  for 
which  the  defendant  corporation  was  organized,  as  appears 
fiom  its  articles  of  incorporation,  is  as  follows:  '*  The  object 
for  which  it  is  formed  is  lo  provide  and  equitably  distribute  at 
minimum  cost,  a  fund  devoted  to  "the  relief  of  widows,  orphan 
heirs  and  devisees  of  deceased  members."  It  is  also  averred 
in  this  plea  that  Blue  was  not  a  creditor  of  Bailey  and  had  no 
pecuniary  interest  in  his  life,  and  had  no  well  founded  ex- 
pectation of  pecuniary  advantage  to  be  derived  from  the  con- 
tinuance of  the  life  of  Bailey.  This  plea  also  contains  a  copy 
of  the  constitution  and  by-laws  of  defendant. 

In  the  third  plea  the  statute  and  the  defendant's  articles  of 
incorporation  are  set  up  as  a  defense,  and  in  the  fourth  plea 
the  articles  of  incorporation  and  the  fact  that  Blue  had  no 
pecuniary  interest  in  the  continuance  of  the  life  of  Bailey,  are 
the  defense  interposed. 
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To  these  pleas  plaintiff  filed  a  general  demurrer,  but  before 
the  court  passed  upon  the  same  the  common  counts  were 
withdrawn  from  plaintiff's  declaration.  This  left  the  two 
special  counts,  to  which  defendant  had  pleaded  as  above  stated. 
The  court  then  sustained  the  demurrer  to  the  pleas  and  ren- 
dered judgment  for  the  plaintiff,  to  which  judgment  and  rul- 
ing of  the  court  defendant,  by  its  attorneys,  excepted,  and, 
standing  by  its  pleas,  brings  the  case  to  this  court  on  appeal 
and  asks  a  reversal  of  the  judgment  of  the  court  below  for  the 
error  committed  in  sustaining  the  demurrer  to  said  pleas. 
The  first  section  of  the  Act  of  June  18,  1883,  under  which  the 
appellant  corporation  organized  and  is  doing  business,  is  as 
follows: 

*' Section  1.  Be  it  enacted  by  the  people  of  the  State  of 
Illinois,  represented  in  the  General  Assembly :  That  corpora- 
tions, associations  or  societies,  for  the  purpose  of  furnishing 
life  indemnity,  or  pecuniary  benefits  to  the  widows,  orphans, 
heirs,  or  relatives  by  consanguinity  or  affinity,  devisees  or 
legatees  of  deceased  members,  or  accident  or  permauL^nt  disa- 
bility, indemnity  to  members  thereof,  and  where  members 
shall  receive  no  money  profit,  and  where  funds  for  tlie  pay- 
ment of  such  benefits,  shall  be  secured,  in  whole  or  in  part,  by 
assessment  upon  the  surviving  members,  may  be  organized, 
subject  to  the  conditions  hereinafter  provided." 

It  is  contended  by  appellant  there  can  be  no  recovery  in  this 
case  for  two  reasons:  First,  that  the  contract  of  insurance 
was  against  public  policy;  and  secondly,  that  appellee  does 
not  come  within  the  class  <)f  persons  for  whose  benefit  in- 
surance may  be  effected,  as  provided  by  the  Act  of  June  18, 
1883;  and  that,  therefore,  the  contract  of  insurance  was  beyond 
the  power  of  the  company  to  make,  and  was  void. 

Upon  the  first  question,  we  do  not  think  the  contract  void 
as  against  public  policy,  but  we  are  satisfied  with  the  conclu- 
sions readied  by  Mr.  Justice  Pillsbury  in  Johnson  et  al.  v.  Van 
Epps,  14  III.  App.  201,  215,  and  adopt  the  following  language 
from  the  opinion  in  that  case,  as  expressing  our  views  upon  this 
point:  "It  would  seem  from  the  above  authorities  that  where 
a  person  takes  out  an  insurance  upon  his  own  life,  for  the 
benefit  of  some  third  person,  who  may  not  have  an  insurable 


Third  District— May  Term,  1886.        623 

Bloomington  Mut.  Life  Ben.  Ass'n   v.  Blue. 

interest  in  the  life  insured,  the  question  whether  it  is  a  gam- 
bling or  wagering  policy  in  in  every  case  one  for  the  jury  to 
determine  under  proper  instructions,  and  if  it  be  found  that 
the  insured  has  been  the  principal  actor  in  the  transaction,  nnd 
has  entered  into  it  with  an  honest  purpose  to  aid  one  whom 
he  deems  a  proper  object  of  his  bounty,  the  transaction  will 
be  sustained  and  the  beneficiary  be  entitled  to  the  money ;  but, 
on  the  other  hand,  if  it  appear  that  the  party  insured  is  but  a 
mere  nominal  party,  and  he  procured  the  insurance  for  the 
purpose  of  giving  the  beneficiary  the  advantage  of  such  in- 
surance upon  his  life,  when  the  beneficiary  could  not  obtain  it 
in  his  own  name,  the  transaction  will  be  condemned,  and  the 
policy  declared  void."  The  pleas  seeking  to  raise  this  ques- 
tion as  a  defense,  do  not  allege  any  facts  upon  which  an  issue 
could  be  formed  as  to  whether  Bailey  entered  into  the  contract 
with  an  honest  purpose  to  aid  one  whom  he  deemed  a  proper 
object  of  his  bounty,  but  rely  upon  the  one  ground,  that 
appellee  "was  not  a  creditor  of  Bailey,  had  no  pecuniary  in- 
terest in  his  life  and  had  no  well  grounded  expectation  of 
pecuniary  advantage  to  be  derived  from  the  continuance  of 
the  life  of  Bailey." 

They  were,  therefore,  defective,  and  the  demurrer  to  them 
was  properly  sustained. 

The  second  objection,  that  the  contract  is  ultra  vires,  is 
attended  with  much  greater  difficulties.^  It  is  urged  by  appel- 
lee in  reply  to  this  objection,  that  if  the  contract  were  con- 
ceded to  be  beyond  the  power  of  the  company  to  execute  by 
a  strict  construction  of  the  act  under  which  it  is  acting,  still  it 
may  be  considered  as  the  settled  law  of  this  State,  that  a  cor- 
poration can  not  plead  ultra  vires  to  its  own  contracts,  and 
refer  to  the  cases  in  the  Supreme  Court  where,  under  certain 
circumstances,  the  doctrine  has  been  so  held.  In  view  of  the 
great  difficulty  of  the  question  and  considering  the  importance 
of  an  early  and  final  adjudication  of  it,  we  shall  affirm  the 
judgment  of  the  court  below,  so  that  the  parties,  if  they 
desire,  may  proceed  without  delay  to  have  the  question  settled 
by  the  Supreme  Court 

Judgment  Ojffirmed, 
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Peachy  Q.  Hakrisost 

V. 

Sarah  M.  Ely. 

Ti'fsprtps  for  Assault  and  Battery — Damages-' Whether  Exeesme^In- 
struct  ions. 

In  an  action  of  trespass  for  aRsanlt  and  battery  this  court  finds  no  error 
in  the  instructions,  and  declines  to  interfere  with  a  verdict  for  $1,000  as 
excessive,  the  question  involved,  in  view  of  the  conflict  of  evidence,  beiog 
for  the  jury. 

[Opinion  filed  August  26,  1S86.] 

Appeal  from  the  Circuit  Court  of  Sangaraon  County;  the 
Hon.  James  A.  Crkighton,  Judge,  presiding. 

Messrs.  MoGuire  &  Colby  and  Bradley  &  Bbadlet,  for 
appellant 

Messrs.  Patton  &  Hamtltok,  for  appellee. 

Wall,  J.  This  was  an  action  of  trespass  for  assault  and  bat- 
tery. The  jury  found  the  defendant  guilty  and  assessed  the 
damages  of  the  plaintiff  at  $1,000. 

A  motion  for  a  new  trial  was  interposed,  which  was  over- 
ruled by  the  Circuit  Court,  and  judgment  was  entered  fortlie 
plaintiflf  upon  the  verdict.  The  evidence  leaves  no  doubt 
that  the  appellant  committed  an  assault  and  battery  upon  the 
appellee,  but  how  far  he  may  have  been  provoked  by  the 
manner  and  language  of  the  appellee,  and  how  seriously  she 
was  injured,  were  the  important  questions  of  fact  to  be  de- 
termined by  the  jury. 

If  the  version  given  by  the  appellee  was  the  true  one,  and 
if  she  has  suffered  as  she  says,  the  verdict  is  by  no  means 
tmreasonable.  We  do  not  understand  counsel  to  insist  that 
appellant  was  free  from  blame,  but  that  the  damages  allowed 
are  excessive ;  and  we  assent  to  this  if  the  version  given  by 
appellant  is  the  true  one,  and  if,  as  he  seems  to  believe,  there 
was  no  real  injury  sustained  by  the  appellee,  and  that  tlie  in- 
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jury  complained  of  is  either  imaginary,  due  to  hysterics  or 
simulated. 

Of  tliese  matters  the  court  and  jury  below  were  so  much 
better  able  to  judge  by  seeing  and  hearing  the  respective 
parties  and  witnesses  than  we  are,  that  it  would  be  manifestly 
improper  to  interfere  with  the  judgment  for  this  cause.  It 
must  be  assumed  that  the  court  below^  duly  considered  its  re- 
sponsibility in  refusing  the  motion  for  a  new  trial  and  would 
not  have  sustained  the  verdict  if  the  evidence,  when  consid- 
ered in  the  light  of  the  personal  demeanor  and  appearance  of 
the  witnesses,  did  not  warrant  it 

The  oft  repeated  and  familiar  considerations  generally  ap- 
plicable, are  especially  so  in  this  case.  It  may  be  that  the 
jury  and  the  court  were  both  mistaken,  but,  if  so,  the  mistake 
went  only  to  fhe  amount  which  the  appellant  was  liable  for. 
We  are  not  justified  in  holdiug  there  was  error  in  this  respect. 

The  first,  second  and  third  instructions  for  plaintiff  are  sub- 
jected to  some  criticism  by  counsel,  upon  the  ground  that 
they  are  too  indefinite.  As  to  the  first,  it  is  said  that  while 
an  assault  may  be  wrongful  and  in  an  angry  manner,  it  may 
be  unintentit>nal  and  without  anger  toward  the  person  injured. 
It  is  clear  tliat,  as  applied  to  the  case  in  hand,  the  instruction 
is  not  objectionable  in  this  respect  The  appellee  w^as,  no 
doubt,  the  intended  ob.'ect  of  an  angry  assault,  though,  as  sug- 
gested heretofore,  her  own  conduct,  while  not  justifiable,  may 
have  mitigated  the  offense.  It  is  said,  further,  the  instruction 
is  too  general  in  saying  the  plaintiff  might  recover  for  the 
damages  sustained  in  consequence  of  the  assault,  but  we  see  no 
objection  to  it  on  this  account  Objections  not  more  forcible 
as  to  the  second  and  third,  need  not  be  stated.  As  to  the 
fourtli  and  fifth,  it  is  urged  they  are  faulty  in  advising  the 
jury  that  plaintiff  was  entitled  to  punitive  damages;  citing  W., 
St  L.  &  P.  Ry.  V.  Eector,  104  111.  296. 

They  do  not  so  read.  They  inform  the  jury  that  such  dam- 
ages may  be  given,  but  there  is  no  intimation  that,  in  any  view 
of  the  case,  plaintiff  may  claim  it  as  a  matter  of  riglit 

Finding  no  error  in  the  record,  we  are  constrained  to  affirm 
the  judgment 

Judgment  affirmed. 
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Alice  A.  Comer,  Administratrix,  et  al,^ 

V. 

Sater  C.  Comer  et  al. 

Trust  ft — Declaration  of  Trust  in  Government  Bonds — Agreement — EfH- 
denee — Execution  of  Instrument^-Proqf  qf— Witnesses — Sec.  2,  Chap.  51^ 
£.S. 

Upon  a  bill  filed  by  heirs  of  the  owner  of  certain  Government  bonds,  to  re- 
cover an  interest  therein,  it  is  held:  That  by  a  written  direction  to  the  bank 
where  the  bonds  were  on  deposit  for  safe  keeping,  the  decea^^ed  placed  the 
bonds  in  trust,  first,  for  himself,  durinff  life ,  next,  to  his  wife,  to  have  the 
interest  during  life,  and  then  the  principal  to  revert  to  his  heir.<;  that  by  an 
agreement  between  the  widow  and  one  of  the  heirs,  the  former  recognized 
the  trust  created  by  her  husband;  that  proof  of  the  execution  of  the  original 
instrument  was  unnecessary,  the  execution  of  the  other,  to  which  the  first 
was  attached  as  an  exhibit,  being  proved;  and  that  the  custodian  of  an 
agreement  between  two  of  the  heirs  was  not  their  agent  in  any  such  sense 
as  would  make  the  survivor  a  competent  witness  to  facts  testified  to  by  him, 
within  the  meaning  of  the  second  exception  to  Sec.  2.  Chap.  51,  B.  S. 

[Opinion  filed  August  26,  1887.] 

Appeal  from  the  Circuit  Court  of  Hancock  County;  the 
Hon.  William  Mabsh,  Judge,  presiding. 

On  the  10th  day  of  March,  1884,  appellants  filed  their  bill 
in  the  Circuit  Court,  tlierein  alleging  that  on  the  28th  of  De- 
cember, 1866,  Samuel  Comer,  since  that  time  deceased,  had  on 
deposit  for  safe  keeping  in  the  hands  of  George  C.  Anderson 
&  Co.,  bankers,  of  Keokuk,  7-30  United  States  bonds  to  the 
amount  and  value  of  $6,000.  That  on  said  28th  day  of  De- 
cember, 1866,  said  Samuel  Comer  executed  and  delivered  to 
said  George  C.  Anderson  &  Co.  an  instrument  in  writing  of 
that  date,  as  follows,  to  wit: 

*'  Hamilton,  December  28,  1866. 
"  George  C.  Anderson  &  Co., 

"  Gents: — Of  the  seven-thirty  Government  bonds  of  mine 
in  your  hands,  I  hereby  assign  to  my  wife,  Harriet  Comer, 
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$6,000,  she  to  draw  the  interest  of  the  same,  you  keeping 
possession  of  the  same,  and  when  matured  to  convert  into 
five-twenty  Government  bonds,  first  series,  to  remain  in  youi 
hands,  my  wife  to  draw  the  interest  until  her  death ;  have 
no  control  of  the  principal,  so  far  as  disposing  of  them  is  con- 
cerned; the  bonds  at  my  death  to  revert  to  my  heirs.  The 
above  assignment  to  take  effect  at  my  deaths  I  controlling  them 
in  the  meantime. 

"  (Signed.)  Samuel  Comeb. 

"  Will  you  be  kind  enough  to  file  this  with  my  bonds." 

That  said  declaration  of  trust  made  by  Samuel  Comer,  and 
said  bonds  remained  in  the  hands  of  George  0.  Anderson  & 
Co.  until  July,  1867,  when  Samuel  Comer  died  in  Hancock 
County,  Illinois,  intestate,  leaving  personal  and  real  estate  of 
the  value  of  $25,000,  but  leaving  no  debts.  That  said  decla- 
ration of  trust  remained  in  full  force  and  said  bonds  were  a 
trust  fund  in  the  hands  of  said  George  C.  Anderson  &  Co. 
and  their  successors  in  trust,  to  hold  the  same  and  pay  the 
interest  accruing  thereon  to  said  Harriet  Comer  during  her 
natural  life,  and  at  her  death  should  become  the  property  of 
the  heirs  of  Samuel  Comer. 

That  Samuel  Comer  left  surviving  him  said  Harriet  Comer, 
his  widow,  and  two  sons,  Sylvester L.  Comer  and  the  defendant, 
Sater  C.  Comer,  his  only  heirs  at  law.  That  no  administra- 
tion of  the  estate  of  Samuel  Comer  was  ever  granted  to  any 
one. 

That  said  bonds  remained  in  the  hands  of  said  George  C. 
Anderson  until  the  firm  was  dissolved  by  the  death  of  Ander- 
son and  then  came  into  the  possession  of  Boner,  Barclay  & 
Co.,  successor  of  said  George  C.  Anderson  &  Co.,  and  con- 
tinued in  the  possession  of  Boner,  Barclay  &  Co.  until  the 
29th  day  of  June,  1871,  when  the  said  Sylvester  L.  Comer 
and  Harriet  Comer  executed  an  instrument  in  writing,  in  the 
words  and  figures  following,  to  wit: 

"Whereas,  Samuel  Comer,  deceased,  before  his  death,  depos- 
ited with  Georsre  C.  Anderson  &  Co.  $6,000  in  Government 
bonds  under  the  trust  and  condition  specified  in  the  paper,  a 
copy  of  which  is  hereto  attached,  for  the  benefit  of  Harriet 
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Comer,  his  wife,  during  her  life,  with  remainder  of  the  prin- 
cipal to  the  heirs  of  said  Samuel  Comer.  Now,  for  the  pur- 
pose of  other  and  better  investment  and  for  a  valuable  con- 
sideration to  each  of  us  moving,  it  is  agreed  by  the  said  Har- 
riet Comer  and  by  Sylvester  L.  Comer  and  Sater  C.  Comer, 
the  only  heirs  of  said  Samuel  Comer,  that  the  said  George  C. 
Anderson  &  Co.  and  their  successoi-s  and  all  members  of  said 
firm  are  hereby  released  from  said  trust,  and  the  said  Boner, 
Barclay  &  Co.,  with  whom  said  bonds  are  on  deposit,  are  au- 
thorized and  empowered  to  deliver  and  pay  over  to  the  said 
Harriet  Comer  the  said  $6,000  of  bonds. 
.  '*  Witness  our  hands  this  June  29th,  1871. 

'•Harriet  Comer. 

"  S.  L.  Comer. 
"(Witness)  E.  C.  Farrott." 

That  a  copy  of  said  declaration  of  trust  made  by  Samuel 
Comer  was  attached  by  Sylvester  L.  and  Harriet  Comer  to 
said  instrument,  signed  by  them  as  set  forth  above. 

That  on  said  29th  of  June,  1871,  said  Sylvester  L.  Comer 
and  Harriet  Comer  took  said  bonds  to  the  amount  of  $6,000, 
or  other  Government  bonds  into  which  they  had  been  con- 
verted of  that  amount,  from  the  hands  of  Boner,  Barclay  &  Co., 
and  de|)osited  them  for  safe  keeping  in  the  Hancock  County 
National  Bank,  of  Carthage,  Illinois. 

That  after  said  bonds  were  left  in  said  Hancock  County 
National  Bank,  one  of  them  of  $1,000,  was  sold  by  said  Har- 
riet Comer,  and  the  proceeds  thereof  being  $1,000,  was  loaned 
by  her  on  note  and  mortgage.  And  the  remaining  $5,000  of 
said  bonds  was  also  converted  and  the  proceeds  thereof  in- 
vested in  United  States  four  per  cent,  bonds,  payable  at  the 
pleasure  of  the  Government,  alter  July  1,  19()7.  That  said 
note  and  mortgage  and  $5,000  of  United  States  bonds,  being 
the  present  form  of  said  trust  fund,  are  yet  on  special  deposit 
in  said  bank,  defendant  herein. 

That  Sylvester  L.  Comer  died  March  3,  1879,  in  Hancock 
County,  Illinois,  intestate,  leaving  the  complainants,  Alice  A, 
Comer,  his  widow,  and  Harriet  L.  Hazen,  Samuel  H.  Comer, 
and  Frank  G.  Comer,  his  only  children  anJ  heirs.     That  said 
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Alice  A.  Comer  is  administratrix  of  the  estate  of  said  Sylvester 
L.  Comer,  and  lawful  guardian  of  said  Samuel  H.  and  Frank 
G.  Comer. 

That  Harriet  Comer,  widow  of  Samuel  Comer,  died  April 
ii5,  1883,  leaving  a  will,  by  which  Sater  C.  Comer  is  made  sole 
legatee  of  all  her  estate,  and  executor  of  the  will.  That  said 
will  was  proved  and  letters  testamentary  issued  to  said  Sater. 

Complainants  claim  that  upon  the  death  of  said  Samuel 
Comer,  one-half  of  said  bonds  was  vested  in  said  Sylvester  L. 
Comer,  subject  to  the  right  of  said  Harriot  Comer,  widow  of 
Samuel  Comer,  to  take  and  enjoy  the  interest  accruing  thereon 
during  her  natural  life,  and  that  upon  the  death  of  said  Har- 
riet Comer,  said  lialf  of  said  trust  fund  in  its  present  form 
became  the  property  of,  and  part  of  the  estate  of  said  Syl- 
vester L.  Comer,  and  as  such  subject  to  distribution  to  com- 
plainants as  his  widow  and  heirs.  Tliat  all  debts  due  from 
the  estate  of  said  Sylvester  L.  Comer  have  been  fully  paid. 

The  bill  prays  that  half  of  said  trust  fund  may  be  delivered 
to  Alice  A.  Comer,  as  administratrix  of  the  estate  of  said 
Sylvester  L.  Comer,  or  to  his  said  widow  and  heirs  according 
to  their  respective  rights. 

Exhibit  A,  will  of  Harriet  Comer.  Answer  of  Sater  C- 
Comer,  as  an  individual  and  as  executor  of  the  will  of  Harriet 
Comer,  filed  on  the  29th  day  of  April,  1884. 

The  answer  admits  that  Samuel  Comer  died  intestate  as 
stated  in  the  bill  and  left  him  surviving  Harriet  Comer,  his 
widow,  and  Sylvester  L.  Comer,  and  respondent,  Sater  C. 
Comer,  his  children  and  only  heirs  at  law.  Denies  that 
Samuel  Comer  had  any  interest  in  the  bonds  in  the  bill  men- 
tioned, at  the  time  of  his  death.  Denies  that  any  interest 
in  said  bonds  descended  to  Sylvester  L.  Comer.  Admits  that 
Sylvester  L.  Comer  died  as  stated  in  the  bill  and  left  him 
surviving  complainants,  his  widow  and  only  children  and  heirs  ' 
at  law,  and  that  administration  was  granted  on  his  estate  as 
stated  in  the  bill.  Denies  that  complainants  have  any  interest 
in  said  bonds  or  proceeds  thereof.  Avers  that  said  bonds  and 
proceeds  were  the  property  of  Harriet  Comer,  and  that  re- 
spondent now  owns  the  same  as  legatee  under  her  will.     The 
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answer  of  the  Ilancock  County  National  Bank,  Carthage,  filed 
April  30,  1884.  That  Harriet  Comer  deposited  bonds  to  the 
amount  of  J7,000  in  said  bank  of  the  29th  of  June,  1871. 
Admits  that  said  bonds  to  the  amount  of  $5,000  and  the  note 
and  mortgage  of  $1,000,  are  held  bj  said  bank.  Has  no 
knowledge  as  to  who  owns  said  bonds,  note  and  mortgage. 

General  replication  to  answers  filed  May  2,  1884.  Decree 
of  court  dismissing  bill,  and  that  defendants  recover  costs, 
rendered  on  the  24th  day  of  October,  1885,  at  October  term. 

Messrs.  Maok,  Baibd  &  Mack,  for  appellants. 

Messrs.  Maniss  &  Miller  and  Hookes  &  Edmokds,  for 
appellees. 

Conger,  J.  Before  considering  the  legal  effect  of  Samuel 
Comer's  letter  to  Geo.  C.  Anderson  &  Co.,  of  date  December 
28,  1866,  and  the  instrument  signed  by  Harriet  and  Sylvester 
L.  Comer,  of  date  June  29,  1871,  we  will  notice  the  objection 
that  is  made,  that  there  is  no  proof  in  the  record  of  the  original 
execution  of  the  one  of  date  December  28,  1866. 

The  second  instrument,  bearing  date  June  29,  1871,  is 
proven  by  the  testimony  of  Lewis  C.  Stevenson,  he  stating 
])Ositively  that  the  signature  thereto  is  the  genuine  signature  of 
Harriet  Comer,  and  the  instrument  is  made  an  exhibit  to  his 
deposition,  to  which  instrument  is  attached  what  purports 
to  be,  and  what  is  clearly  declared  to  be  by  said  instrument, 
a  copy  of  the  letter  of  December  28,  1866. 

We  are  of  opinion  that  this  copy  attached  to  and  clearly 
i-ef erred  to  in  the  instrument,  signed  by  Harriet  Comer,  as  to 
her  and  all  claiming  under  her,  was  conclusive  evidence  of  the 
original  existence  of  Samuel  Comer's  letter,  of  December  2S, 
1866,  and  superseded  the  necessity  of  introducing  any  other 
evidence  to  estiiblish  it.  Carver  v.  Jackson,  4  Pet.  83  ;  Green- 
leaf  on  Evi.,  Vol.  1,  Sec  97. 

The  instrument  executed  by  Saouel  Comer  was  as  follows: 

"  Hamilton,  December  28,  1866. 
'•  George  C.  Anderson  &  Co. 

^^  Gents: — Of  the  seven-thirty  government  bonds  of  mine  in 
your  hands,  I  hereby  assign  to  my  wife,  Harriet  Comer,  six 
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thousand  dollars,  she  to  draw  the  interest  of  the  same,  you 
keeping  possession  of  the  same,  and  when  matured  to  convert 
into  five-twenty  government  bonds,  first  series,  to  remain  in 
your  hands,  my  wife  to  draw  the  interest  until  her  death  ; 
have  no  control  of  the  principal  so  far  as  disposing  of  them  is 
concerned  ;  the  bonds  at  my  death  to  revert  to  my  heirs. 

"  The  above  assignment  to  take  eflFect  at  my  death,  I  con- 
trolling them  in  tlie  meantime. 

'*  (Signed)  Samuel  Comer. 

"  Will  you  be  kind  enough  to  file  this  with  my  bonds?" 

The  only  diflSculty  in  determining  the  meaning  and  effect  of 
this  instrument,  exists  in  the  clause:  **The  above  assignment 
to  take  effect  at  my  death,  I  controlling  them  in  the  meantime." 

While  the  whole  instrument,  including  the  foregoing  clause, 
is  not  entirely  clear,  wo  are  inclined  to  construe  it  to  mean 
that  Comer  intended  to  declare  the  bonds  in  trust,  first  to  him- 
self to  have  the  interest  thereon  during  his  life,  next  to  his 
wife,  if  she  survived  him,  she  to  have  the  interest  during  her 
life,  and  then  the  principal  to  revert  to  his  heirs.  That  he 
meant  by  the  words,  '*  the  above  assignment  to  take  effect  at 
my  death,  I  controlling  them  in  the  meantime,"  to  vest  the 
legal  title  to  the  bonds  in  George  C.  Anderson  &  Co.  as  trustee, 
for  himself,  his  wife,  and  lieirs,  immediately,  yet  his  wife  and 
heirs  were  to  take  no  benefit  therefor,  nor  exercise  any  control 
over  the  fund  or  its  interest,  until  his  death.  But  whatever  of 
doubt  there  may  be  as  to  the  true  meaning  of  this  instrument, 
there  can  be  none  as  to  that  of  date  June  29,  1871,  executed 
by  Harriet  Comer  and  Sylvester  L.  Comer,  which  is  as  follows  : 

"  Whereas,  Samuel  Comer,  deceased,  before  his  death  de- 
posited with  George  C.  Anderson  &  Co.  $6,000  in  government 
bonds  under  the  trust  and  conditions  specified  in  the  paper,  a 
copy  of  which  is  hereto  attached,  for  the  benefit  of  Harriet 
Comer,  his  wife,  during  her  life,  with  remainder  of  the  prin- 
cipal to  the  heirs  of  said  Samuel  Comer.  Now,  for  the  pur- 
.  pose  of  other  and  better  investment  and  for  a  valuable  consid- 
eration to  each  of  us  moving,  it  is  agreed  by  the  said  Harriet 
Comer  and  by  Sylvester  L.  Comer  and  Sater  C.  Comer,  the 
only  heirs  of  said  Samuel  Comer,  that  the  said  George  C.  An- 
derson &  Co.,  and  their  successors, and  all  members  of  said  firm , 
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are  hereby  releiised  from  said  trnst,  and  the  said  BoDer,  Bar- 
clay &  Co.,  with  whom  said  bonds  are  on  deposit  are  antlior- 
ized  and  empowered  to  deliver  and  pay  over  to  the  said  Har- 
riet Comer  the  said  $6,000  of  bonds. 
"Witness  our  hands,  this  June  29,  1871. 

"ITarrtet  Comer, 
'*S.  L  Comer. 
"(Witness)  R  C.  Parrott." 

To  which  was  attached  a  copy  of  the  original  letter  of 
Samuel  Comer.  Here  was  a  clear  recognition  by  Harriet 
Comer,  of  the  trust  created  by  her  husband,  and  was  binding 
upon  her;  and  as  Sater  Comer  claims  the  one  moiety  of  the 
principal  of  the  fund  by  virtue  of  Harriet  Comer's  will,  he 
can  have  no  greater  interest  in  it  than  she  had  at  her  death. 

We  are  therefore  of  opinion  that  upon  the  death  of  Har- 
riet Comer  the  principal  of  said  fund  vested,  the  one-half  in 
Sater  Comer,  and  the  other  half  in  the  widow  and  heirs  of 
Sylvester  L.  Comer,  deceased. 

It  is  insisted  because  an  instrument  in  writing  was  left  in  the 
hands  of  Mr.  Euggless,  by  the  two  brothers,  as  the  custodian 
thereof,  that  he  thereby  became  their  agent,  and  when  called  as 
a  witness  as  to  certain  statements  of  Sater,  that  thereby  Sater 
became  a  competent  witness  to  the  same  conversation  and  trans- 
action by  virtue  of  the  second  exception  to  the  second  section 
of  chapter  51.  We  do  not  concur  in  this  conclusion.  Ruggless 
was  not  the  agent  of  either  party  in  any  such  sense  as  con- 
templated by  the  statute,  and  it  was  therefore  error  to  permit 
Sater  to  testify. 

While  there  is  some  conflict  in  the  statements  proven  of 
Harriet  Comer,  we  are  satisfied,  after  considering  them  all 
that  she  understood  that  she  had  but  a  life  interest  in  this 
fund,  but  whether  she  so  understood  or  not,  would  make  no 
difiFerence,  as  the  rights  of  all  parties  were  fixed  by  the  orig- 
inal declaration  of  trust,  and  her  deliberate  recognition  of  its 
terms  by  her  instrument  of  June  29,  1871. 

The  decree  of  the  Circuit  Court  will  therefore  be  reversed 
and  tlie  cause  remanded,  with  directions  to  the  Circuit  Court 
to  enter  a  decree  in  accordance  with  the  prayer  of  the  bill, 

Reversed  and  remanded  with  directions. 
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John  J.  Bonnet  et  al.,  Partners, 

V. 

Henry  O-  Gladfelt. 

Contraefor9 — Action  for  Labor  and  Material — Conflict  of  Evidence— 
Question  for  Jury — Instructions — Trial — Witnesses— Discretion — Miscon- 
duct qf  Juror. 

L  Where  the  questions  involved  are  mainly  of  fact  and  the  evidence  is 
conflicting^,  this  court  will  not  interfere  unless  some  substantial  error  has 
intervened. 

2.  In  an  action  of  assumpsit  for  labor  and  materials  by  a  contractor  who 
had  been  displaced  by  the  defendants  before  the  completion  of  their  build- 
inflr,  it  is  held:  That  there  was  no  error  in  allowing  the  plaintiff  to  refer 
to  a  memorandum  of  items  and  charges  taken  from  his  books;  that  the 
court  properly  refused  to  allow  the  cross-examination  of  a  certain  witness 
to  extend  to  a  matter  not  covered  by  the  examination  in  chief;  that  an  ob- 
jection calling  for  an  expression  of  opinion  by  another  witness  was  properly 
sustained;  that  there  was  no  abuse  of  discretion  by  the  court  in  refusing  the 
application  to  recall  a  witness,  after  a  day  or  more,  to  make  an  additional 
statement  in  regard  to  a  matter  about  which  he  was  interrogated  but  could 
give  no  definite  reply  when  first  examined;  that  there  was  no  error  in  giv- 
ing and  refufting  instructions;  and  that  the  charge  of  misconduct  of  a  juror 
is  not  sustained. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  John  H.  Williams.  Judge,  presiding. 

Messrs.  Almbron  Wheat  and  William  W.  Beeey,  for 
appellants. 

Messrs.  Carter  &  Govert,  for  appellee. 

Wali>,  J.  This  was  an  action  of  assumpsit  by  the  appellee 
against  the  appellants  for  labor  and  materials  furnished  in  the 
rebuilding  of  a  certain  foundry  which  had  been  partially  de- 
stroyed by  fire.  The  defendants  filed  pleas  of  non-assumpsit 
and  set-ofiE  on  which  there  was  issue.     The  case  was  tried  by 
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jury  resultiDg  in  a  verdict  for  the  plaintiff  for  $511.95,  and 
the  court  after  refusing  to  grant  a  new  trial  rendered  judg- 
ment accordingly. 

It  appears,  from  the  evidence,  that  a  written  contract  was 
entered  into  by  which  the  appellee  was  to  do  the  work  accord- 
ing to  certain  specifications  for  $1,050  by  the  10th  of  March, 
1883,  and  that  the  architect,  Tubbesing,  sliould  have  power  to 
supervise  the  work  and  accept  or  reject  the  same,  and  that  his  de- 
cision diould  be  binding  on  both  parties.  The  work  progressed 
nearly  to  completion,  and  payments,  amounting  to  some  $500, 
had  been  made  upon  the  certificates  of  the  architect  when  the 
appellants  took  charge  of  the  building,  employed  another  man 
to  finish  it  and  appropriated  the  materials  of  the  appellee^ 
consisting  of  brick,  mortar,  etc.,  to  his  own  use. 

It  was  insisted  by  appellee  that  this  action  on  the  part  of 
appellants  was  wholly  without  excuse,  that  he  was  ready  and 
willing  to  carry  out  his  contract,  and,  therefore,  as  he  was 
prevented  from  so  doing  by  appellants  without  fault  on  his 
part,  he  is  entitled  to  recover  the  reasonable  value  of  his 
labor  and  materials,  including  the  value  of  the  materials  left 
by  him  and  by  appellants  used  in  completing  the  work. 

On  the  other  hand  the  appellants  insisted  that  he  did  not 
properly  do  the  work  and  that  the  architect  so  informed  him 
and  refused  to  accept  it,  and  that,  after  waiting  a  sufficient  time 
for  him  to  make  such  changes  and  amendments  as  were  re- 
quired by  the  architect,  they  did,  as  they  lawfully  might  on 
that  state  of  facts,  resume  possession  and  control  of  the  prop- 
erty and  c^use  the  work  to  be  finished,  and  that  in  so  doing 
it  became  necessary  to  tear  down  and  rebuild  a  part  of  the 
work  done  by  him  and  by  reason  thereof  and  of  the  failure  to 
liave  the  work  done  by  the  time  fixed  in  the  contract  they 
sustained  damages  larger  in  amount  than  the  claim  of  the 
])laintiff. 

The  testimony  was  conflicting  and  voluminous  and  it  was  a 
fair  question  for  the  jury  to  determine  wliether  the  plaintiff 
had  substantially  complied  with  the  contract  and  had  been  im- 
properly prevented  from  completing  it. 

There  was  abundant  proof  to  justify  the  plaintiff's  view  of 
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the  case  considering  only  that  introduced  by  him  while  that 
of  defendants  considered  alone  would,  as  certainly,  support 
their  view.  It  follows  that,  unless  the  court  coiumitted  some 
substantial  error  calculated  to  prejudice  the  appellants,  we 
can  not  interfere. 

It  is  urged  that  the  court  erred  in  not  permitting  the  de- 
fendants to  ask  the  witness  Genteniann,  on  cross-examination, 
"whetlier  all  the  defective  parts  of  the  west  wall  were  taken 
down  before  he  commenced  to  rebuild."  This  was  not, 
strictly  speaking,  cross-examination,  as  the  witness  had  not 
been  examined  on  this  point  in  chief;  nor  does  it  apiear  that 
he  was  possessed  of  the  information  necessary  to  answer  the 
question,  as  he  worked  there  only  four  or  five  days,  and  that 
after  the  first  story  was  up.  We  can  not  say  that  there  was 
error  in  this  ruling. 

Complaint  is  made  that  the  plaintiff  was  permitted  to  refer 
to  a  memorandum,  drawn  from  his  books,  to  refresh  his  mem- 
ory in  regard  to  the  amount  due  him  for  work  and  materials 
furnished.  This  memorandum  consisted  merelv  of  the  items 
and  charges  for  each,  for  which  he  sought  to  recover.  There 
was  no  error  in  allowing  such  reference.  1  Gr.  Ev.,  Sec.  436  ; 
C.  &  A.  R  K.  Co.  V.  Adler,  56  111.  344. 

The  court  refused  to  permit  the  witness  Steinbach  to  be 
recalled  to  make  an  additional  statement  in  regard  to  a  matter 
about  which  he  was  interrogated,  but  could  give  no  definite 
reply  when  he  was  first  upon  the  stand,  and  of  this  ruling  com- 
plaint is  made.  It  was  within  the  sound  discretion  of  the 
court  to  allow  or  refuse  the  application  and  as  some  time,  a 
day  or  more,  had  elapsed,  it  does  not  appear  that  there  was 
any  abuse  of  discretion. 

It  is  also  objected  that  the  court  sustained  an  objection 
to  a  question  put  to  the  witness  Ileidbreder.  The  question 
called  for  an  expression  of  opinion  as  to  what  would  be  neces, 
sary,  in  order  to  rebuild  the  wall  in  a  good  and  workmanlike 
manner.  The  witness  had  already  stated  the  facts  within  his 
knowledge,  as  to  the  appearance  and  condition  of  the  wall. 
He  had  stated  that  he  had  followed  the  business  of  brick-lay- 
ing for  twenty-five  yeai-s.     Whether  his  experience  was  such 
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as  to  enable  him  to  pass  an  opinion  upon  the  point  involved 
he  did  not  state,  and  there  is  nothing  from  which  it  eonld 
necessarily  be  inferred  that  he  was  competent  to  give  the 
desired  opinion.  On  turning  to  the  record  and  reading  the 
evidence  of  this  witness,  we  are  satisfied  that  he  had,  sabstan- 
tially,  answered  this  question,  and  that  there  is  but  little,  if  any 
ground  of  complaint  in  this  regard,  even  if  it  were  conceded 
that  he  had  shown  himself  an  expert  and  competent  as  such 
to  answer  the  question  referred  to. 

There  was  no  such  error  here  as  to  justify  a  reversal  of  the 
judgment. 

The  action  of  the  court  in  giving  and  refusing  instructions 
is  next  urged  upon  our  attention.  "We  have  carefully  con- 
sidered this  point  in  the  light  of  the  somewhat  elaborate  argu- 
ments of  counsel,  and  deem  it  necessary  to  say  merely,  that  in 
our  opinion  the  jury  were  fairly  and  fully  instructed  upon  the 
issues  to  be  tried.  We  find  no  improper  instructions  given  for 
plaintiff,  and  we  find  no  proper  instructions  asked  by  defend- 
ants refused  or  not  sufficiently  embodied  in  others  which  were 
given.  The  eighth  was  properly  refused,  because  based  npon 
an  unsound  construction  of  the  contract. 

It  is  urged  finally,  that  the  court  erred  in  not  setting  aside 
the  verdict  because  of  improper  conduct  of  one  of  the  jurors 
in  riding  home  from  the  court  house  one  evening  in  the  wagon 
of  and  along  with  the  plaintiff.  After  a  careful  reading  of 
the  affidavits  and  counter-affidavits  submitted  upon  this  point  we 
are  satisfied  that  tho  court  properly  disposed  of  it  There 
was  no  reason  to  believe  that  the  juror  was  influenced  in  his 
verdict  by  what  occurred  as  disclosed  by  the  affidavits.  The 
whole  case  considered,  it  must  be  apparent  that  the  contro- 
versy involves,  mainly,  questions  of  fact  which  were  fully  tried 
before  tho  jury  and  upon  which  they  have  rendered  tlieir 
verdict.  It  does  not  appear  that  any  substantial  error  has 
intervened  or  that  another  trial  would  bring  a  different  result, 
nor  can  we  see  that  any  injustice  has  been  done.  The  judg- 
ment is  afl^'ined. 

Jvdgmefit  affirmed. 
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Henry  Root 

V. 

Thomas  Siknock. 

Banks-'Charier  qf  Union  Bank  of  Quincy^Indhidual  Liahllity  of 
Stockholders — Construction — Proviso — Constitution  qf  1848. 

1.  Under  the  charter  of  the  Union  Bank  of  Quincy  its  stockholders  are 
individually  liable  to  the  amount  of  their  stock  for  all  debts  of  the  corpo- 
ration. 

2.  In  the  construction  of  a  statute,  effect  will  be  given,  if  possible,  to 
every  word  and  sentence  contained  therein. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  William  Mabsh,  Judge,  presiding. 

The  declaration  filed  in  this  cause  contains  two  counts.  In 
the  first  it  is  alleged  in  substance :  That  on  the  26th  day  of 
March,  1869,  by  a  certain  public  law  of  the  State  of  Illinois, 
the  Union  Bank  of  Quincy  was  incorporated  and  from  the  1st 
day  of  June,  1883,  to  the  15th  day  of  May,  1884,  was  engaged 
in  a  general  banking  business  at  the  City  of  Quincy ;  that  dur 
ing  this  time  it  had  a  savings  department  connected  with  it 
and  constituting  a  part  of  its  business,  in  which  deposits  of 
money  were  received  from  various  persons;  that  on  the  1st 
day  of  September,  1884,  the  bank  was  indebted  to  appellee  in 
the  sum  of  $7,200,  for  so  much  money  deposited  with  it  in  its 
savings  department  at  different  times  between  the  1st  day  of 
June,  1883,  and  the  1st  day  of  February,  1884,  and  in  the  fur- 
ther sum  of  $500  as  interest  on  such  deposits;  that  on  the  Ist 
day  of  June,  1883,  and  at  the  time  of  bringing  suit,  appellant 
was  the  owner  of  100  shares  of  the  capital  stock  of  said 
bank,  of  the  par  value  of  $100  per  share ;  that  on  the  15th 
day  of  May,  1884,  the  bank  closed  its  doors  and  never  resumed 
business  as  a  bank,  but  that  it  did,  on  the  16th  day  of  Septem- 
ber, 1884,  make  an  assignment  to  John  P.  Mickesell  for  the 
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benefit  of  creditors;  and  tliat  by  means  thereof  and  by  force 
of  the  act  incorporating  the  bank,  appellant  became  liable  to 
pay  appellee  the  sum  due  the  latter  from  the  bank. 

The  second  count  avers  that  at  the  time  the  bank  closed  its 
doors  and  at  the  time  of  bringing  suit  appellant  was  the  owner 
of  100  shares  of  stock,  but  it  is  in  other  respects  similar  to 
the  first  count 

To  each  count  of  the  declaration  a  general  demurrer  was 
filed  and  was  overruled  by  the  court,  and,  the  defendant  stand- 
ing by  his  demurrer,  evidence  was  heard  by  the  court  and 
judgment  was  rendered  against  appellant  in  the  sum  of  $5,- 
910,  and  costs  of  suit  From  this  judgment  an  appeal  was 
])rayed  and  it  is  alleged  that  the  court  erred  in  not  sustaining 
the  demurrer  to  each  count  of  the  declaration  and  in  entering 
final  judgment  in  favor  of  appellee  for  $5,910. 

Messrs.  Sibley  &  Pape  and  Alherok  Wheat,  for  appellant 

Appellee's  right  to  recover  depends  upon  whether  any  lia- 
bility for  the  debts  of  the  corporation  was  imposed  upon  the 
stockholder,  by  the  last  jiroviso  in  Sec.  7  of  the  act  incorpo- 
I'ating  the  bank,  beyond  the  actual  payment  either  to  the  cor- 
poration or  creditor,  for  the  stock  subscribed  for  by  him,  at  its 
par  value. 

A  proviso  must  be  strictly  construed.  Potter's  Dwarris  on 
.  Statutes,  pages  118  to  120 ;  Kent's  Commentaries,  Vol.  1,  p. 
463;  Voorhees  v.  Bank  of  the  TJ.  S.,  11  Pet  471;  Minis  v. 
U.  S.,  15  Pet  445;  Brown  v.  Juliet,  1  Scam.  258. 

If  the  matter  of  the  proviso  be  regarded  as  an  independent 
provision,  it  would  be  one  in  derogation  of  the  common  law,  and 
must  still  be  strictly  construed.  The  rule  is  that  no  statute  is 
to  be  construed  as  altering  the  common  law,  further  than  is 
expressed  or  its  words  import.  Shaw  v.  Bailroad  Co.,  101 U. 
S.  565;  Carney  v.  Tully,  74  111.  375;  Thompson  v.  Weller,  85 
HI.  197;  Bromley  v.  Goodwin,  95  111.  118-123;  Canadian  Bank 
V.  McCrea,  106  111.  281,  289. 

If  the  matter  of  the  proviso  was  inserted  because  of  any  con- 
stitutional provision  that  would  throw  no  light  upon  the  ques- 
tion as  to  the  extent  of  the  liability  of  the  stockholders.     The 
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bank  not  having  any  power  to  issue  notes  to  circulate  as 
money,  Sec.  2  of  Art.  10  of  the  Constitution  of  1848,  is  the 
only  constitutional  provision  imposing  any  duty  on  the  Legis- 
lature in  the  matter.  The  People  v.  Loewenthal,  93  111.  191, 
196;  Gulliver  v.  Eoelle,  100  111.  141,  147. 

Mr.  William  McFadden,  for  appellee. 

The  language  of  the  charter  is  substantially  the  same  as  is 
contained  in  the  Constitution  of  1848,  relating  to  banking 
corporations  issuing  bank  notes. 

It  could  not  be  contended  that  the  words  "  to  the  amount  of 
their  respective  share  or  shares  of  stock,"  in  the  clause  of  the 
Constitution  of  1848  cited,  meant  that  the  stockholder  should 
be  liable  only  for  the  amount  of  stock  actually  subscribed  and 
remaining  unpaid  by  him  at  the  time  of  suit  brought.  Prop- 
erly construed,  that  clause  in  the  Constitution  created  a  double 
liability  on  the  part  of  the  stockholder.  Morse  on  Banking, 
p.  493;  Jn  re  Empire  City  Bank,  18  N.  T.,  218;  Matter  of 
the  Hollister  Bank,  27  N.  T.,  395. 

We  think  that  People  v.  Loewenthal,  93  111.  191, 196,  recog^ 
nizes  the  same  doctrine  in  the  distinction  which  the  opinion 
draws  between  the  2d  and  4th  sections  of  Article  10th  of 
Constitution  of  1848. 

But  irrespective  of  the  constitutional  provision  aforesaid, 
the  proper  construction  of  tlie  7th  section  of  the  charter  of 
"  The  Union  Bank  of  Quincy  "  makes  each  stockholder  therein 
liable  for  the  debts  of  said  bank  in  an  amount  equal  to  the 
amount  of  stock  held  by  him — in  other  words,  said  section 
creates  a  double  liability.  Morse  on  Banking,  p.  493;  Briggs 
V.  Penniman,  8  Cowan,  395;  In  re  Empire  Bank,  18  N.  Y. 
218;  Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wend.  493;  In  re 
Hollister  Bank,  27  N.  Y.  396;  Slee  v.  Bloom,  19  Johns.  456; 
S.  C,  20  Johns.  633;  Bromley  v.  Goodwin,  95  111.  118;  Win- 
cock  V.  Turpin,  96  III.  135;  Lane's  Appeal,  105  Pa.  St.  57. 

The  language  of  this  charter  is  to  be  construed  as  meaning 
a  liability  on  the  part  of  the  stockholder  to  a  creditor  in  an 
amount  equal  to  the  amount  of  his  stock.  Thompson  v. 
Meiescr,  108   111.  359.     Clauses  inserted  in  bank  and   other 
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charters  of  tlie  kind  under  consideration,  are  inserted  for  the 
benefit  of  creditors,  and  that  they  ^ive  a  right  of  action  to  the 
creditor  and  no  one  else  against  the  stockholder.  Culver  v. 
3d  Nat.  Bank,  64  111.  528 ;  Fuller  v.  Ledden,  87  111.  310;  Mc- 
Carthy V.  Lavatiche,  89  HI.  276;  Hull  v.  Burtis,  90  111.  213; 
Jacobson  v.  Allen^  20  Blatch.  525;  Norris  v.  Johnson,  34  Md. 
485. 

Wall,  J.  The  question  presented  here  is  as  to  the  indi- 
vidual liability  of  a  stockholder  in  the  Union  Bank  of  Quincy, 
under  a  charter  granted  by  the  General  Assembly.  Vol.  1, 1*. 
L.  1869,  219-221. 

The  corporation  thus  created,  while  not  possessing  "bank- 
ing powers"  within  the  meaning  of  that  term,  as  used  in 
Sec.  4,  Art.  10  of  the  Cpnstitution,  and  as  construed  in  The 
People  V.  Loewenthal,  93  111.  191,  was  authorized  to  borrow 
and  loan  money,  and  to  buy  and  sell  bills,  notes,  bonds  and 
other  securities,  and  to  carry  on  a  general  exchange  business. 
The  capital  stock  was  fixed  at  $500,000,  to  be  divided  into 
shares  at  $100  each,  and  authority  was  given  to  commence 
business  as  soon  as  $150,000  should  have  been  subscribed  and 
twenty  per  cent,  paid  thereon.  Sec.  4  provided  that  the  pay- 
ment for  stock  should  be  made  in  such  time  and  way  as  the 
directors  should  prescribe.  Various  provisions  relating  to  the 
manner  and  conditions  of  subscription,  etc.,  are  found  in  the 
act,  which  are  not  important  in  this  connection.  The  charter 
is  declared  to  be  a  public  act  and  as  such  to  be  libeially 
construed.     Sec.  7  is  as  follows : 

Sec.  7.  *'It  shall  be  lawful  for  the  corporation  hereby 
created  to  purchase  and  hold  such  real  estate  as  may  be  con- 
venient and  useful  in  the  transaction  of  its  business  and  to 
take  and  hold  any  real  estate  in  trust  or  otherwise  as  security 
for  or  in  payment  of  loans  and  debts  due  or  to  become  due  to 
said  corporation,  to  bid  for  and  purchase  real  estate  at  any 
sale  made  by  virtue  of  or  on  account  of  any  loan  or  mortgage 
or  trust  made  to  or  held  by  or  for  said  corporation,  or  in 
which  it  is  interested,  and  to  receive  and  take  in  satisfaction  of 
any  loan  or  debt,  any  real  or  personal  estate  and  to  hold, 
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use  and  improve,  lease  and  convey  the  same:  Provided^  that 
no  real  estate,  beyond  such  as  may  be  necessary  for  the  trans- 
action of  its  business,  shall  be  held  by  said  corporation  for  a 
longer  period  than  may  be  necessary  to  enable  said  corpora- 
tion to  dispose  of  same  to  advantage,  and  all  real  estate  sold 
by  said  corporation  nnder  deed  of  trust  or  other  conveyance, 
may  be  redeemed  by  the  debtor,  his,  her  or  their  heirs  or 
creditors,  by  the  payment  of  the  full  amount  of  debt  and  costs 
together  with  ten  per  cent,  interest  on  same,  at  any  time  with- 
in twelve  months  after  such  sale:  Provided^  also,  that  the 
stockholders  in  this  corporation  shall  be  individually  liable  to 
the  amount  of  their  stock  for  all  debts  of  the  corporation  and 
such  liability  shall  continue  for  three  months  after  the  trans- 
fer of  any  stock  on  the  books  of  the  corporation." 

The  language  of  the  last  proviso  is  the  subject  of  the  pres- 
ent inquiry.  Appellee  insists  that  thereby  the  stockholder  is 
made  liable  for  an  amount  equal  to  and  aside  from  his  obliga- 
tion to  pay  for  the  stock  by  him  subscribed,  an  additional 
security  being  thus  provided  for  the  benefit  of  creditors. 

On  the  other  hand,  the  appellant  urges  that  no  such  extra 
liability  was  intended,  and  that  when  the  stock  had  been  paid 
for  at  its  par  value,  the  liability  of  the  stockholder  is  exhausted, 
and  that,  as  there  is  no  averment  of  non-payment  according  to 
the  contract  of  subscription,  no  cause  of  action  is  disclosed  by 
the  declaration  and,  therefore,  the  court  erred  in  overruling 
the  demurrer.  The  view  taken  by  appellant  makes  the  clause 
under  consideration  practically  meaningless  and  superfluous. 
The  stockholder  is  liable  without  this  provision  for  the  whole 
amount  of  stock  subscribed  by  him.  This  he  must  pay  to  the 
corporation  and  whatever  he  may  owe  in  this  respect  is  assets 
of  the  corporation,  and  as  such  may  be  reached  and  partici- 
pated in  by  a  corporation  creditor,  by  the  appropriate  means. 

The  Constitution  of  1848,  Sec.  2,  Art.  10,  provided  that 
dues  from  such  corporations  should  be  secured  by  such  indi- 
vidual liabilities  of  the  corporators,  or  other  means,  as  might  be 
provided  by  law,  and  we  have  no  doubt  the  Legislature  in- 
tended, in  this  instance,  pursuant  to  the  plain  mandate  and  pol- 
icy of  the  organic  law,  to  impose  another  liability  to  which 
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creditors  may  resort  without  waitincr  for  the  collection  ahd 
distribution  of  the  corporate  assets.  Sach  provisions  were  not 
iiserted  without  purpose,  and  in  aid. of  construction  it  is  a 
rule  to  give  sora?  effect,  if  possible,  to  every  word  and  bentence 
contained  in  tlie  act. 

It  bcino;  enjoined  by  the  Constitution,  that  corporate  dues 
should  be  secured  in  some  such  way,  and  the  language  used 
being  wholly  unnecessary  and  superfluous,  if  not  so  designed, 
the  very  natural  inference  would  be  that  such  was  the  object. 
Provisions  like  this  have  been  made  the  basis  of  recoverv  in 
numerous  cases  which  are  familiar,  and  some  of  which  are 
cited  in  the  briefs.  Among  others  may  be  noticed  Arenz  v. 
Weir,  89  111.  25,  where  the  provision  was,  "  No  stockholder  of 
the  corporation  hereby  created  shall  be  liable  in  his  individual 
capacity  for  any  debt  or  liability  of  said  company  beyond  the 
amount  of  stock  held  by  him." 

In  reply  to  the  criticism  of  counsel  the  court  said  the  mean- 
ing was  plain  that  every  stockholder  should  bo  liable  to  the 
extent  of  the  stock  held  by  him  for  any  debt  or  liability  of 
the  company,  and  that  the  Legislature  was  but  carrying  into 
effect  the  constitutional  requirement  above  referred  to. 

Counsel  contends  the  language  here  relied  on  is  not  suscep- 
tible of  the  construction  put  upon  it  and  to  give  it  such  import 
there  must  be  added  the  words  "  equal  to  "  or  some  others 
indicating  specially  a  liability  aside  from  that  for  the  payment 
of  stock  to  the  company.  Such  a  position  is  narrow  and  un- 
tenable. The  expression  in  Arenz  v.  Weir,  aupra^  was  held 
suflScient  and  that  case  is  very  much  in  point  here.  Similai* 
language  has  been  so  held  in  other  cases  though  it  may  be  the 
precise  expression  has  not  been  found  elsewhere.  It  should 
be  construed  in  the  light  of  the  object  the  Legislature  had  in 
view  under  the  Constitution,  and  we  have  no  difficulty  in  adopt- 
ing the  construction  already  stated.  Morse  on  Banking,  p. 
493 ;  Briggs  v.  Penniman,  8  Cow.  395;  Lane's  Appeal,  105 
Pa.  St.  67;  Bromley  v.  Goodwin,  95  111.  118;  Wincock  v.  Tnr- 
pin,  96  111.  135 ;  Meisser  v.  Thompson,  9  III.  App.  368;  Thomp- 
son V.  Meisser,  108  111.  369. 

It  is  urged  by  counsel  that  the  expression  here  relied  on  is 
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but  a  proviso,  and  that  no  case  can  be  found  where  such  lia- 
bility has  been  predicated  upon  a  mere  proviso.  We  have 
quoted  the  section  entire,  so  that  all  its  provisions  may  bo 
seen  together,  and  when  so  read  it  would  appear  that  this 
clause  is  not  so  much  in  the  nature  of  a  proviso,  a  qualifica- 
tion or  modification  of  what  precedes,  as  an  independent 
provision  which  might  well  have  constituted  a  separate  sec- 
tion, but  which,  for  convenience  or  some  cause  not  important, 
was  incorporated  as  it  is  in  Sec.  7.  We  see  no  reason  why 
we  should  nullify  and  disregard  the  language  because  of  its 
position  in  the  section. 

The  second  count  differs  from  the  first  in  the  material 
respect  that  it  is  not  averred  the  stock  was  held  by  the 
defendant  when  the  default  occurred.  The  provision  fixes 
"liability  for  all  debts  of  the  corporation,"  and  declares  that 
**such  liability  shall  continue  for  three  months  after  the  trans- 

* 

fer  of  stock  on  the  books  of  the  corporation."  Under  this  it 
would  not  be  necessary  for  one  about  to  seek  relief  to  ascer- 
tain who  held  stock  when  the  money  was  deposited,  but  he 
might  sue  those  who  held  stock  and  had  not  transferred  it 
within  thi'ee  months  of  the  time  when  default  occurred. 

When  the  money  was  deposited  the  inchoate  liability  would 
attach  to  the  then  stockholders,  and  to  them  for  three  months 
after  transfer,  and  as  the  stock  might  be  transferred  the  lia- 
bility would  be  transferred  also.  Upon  the  point  here 
involved^  see  generally,  Thompson  on  Stockholders,  Sees.  90, 
94,  95,  210,  215,  217;  McLaren  v.  Franciscus,  43  Mo.  452; 
Middleton  v.  Magill,  5  Conn.  28 ;  In  re  Empire  Bank,  18  N. 
Y.  223 ;  Curtis  v.  Harbour,  12  Mich.  3. 

We  are  of  opinion  the  court  properly  overruled  the  demur- 
rer to  the  declaration. 

There  is  nothing  perceived  in  the  record  to  show  the  basis 
upon  which  the  damages  were  assessed,  and  it  must  be  pre- 
snnied  there  was  sufficient  evidence  to  justify  the  assessment 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Decatur  Gaslight'and  Coke  Company 

V. 

The  City  of  Decatur. 

Municipal  Corporations — Contract  with  Gas  Company — Construction  <ff 
— Exclusive  Priri leges. 

1.  Under  an  ordinance  providing  that  a  gas  company  shall  furnish  the 
city  with  gas  "  of  a  quality  at  least  equal  to  and  at  rat«s  as  favorable  as  that 
furnished*'  by  a  gas  company  in  a  neighboring  city,  the  rates  charged  can  not 
at  any  time  exceed  those  then  charged  by  the  latter  company. 

2.  In  an  action  by  a  gas  company  to  recover  the  contract  price  of  gas 
furnished  to  a  municipal  corporation,  the  question  whether  the  plaintiff  is 
entitled  to  exclusive  privileges,  under  an  ordinance  purporting  to  grant 
such  privileges,  does  not  arise. 

[Opinion  filed  August  26, 18S6.] 

Appeal  from  the  Circuit  Court  of  Macon  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Crea  &  Ewing,  for  appellant. 

Mr.  I.  R.  Mills,  City  Attorney,  for  appellee. 

Wall,  J.  This  suit  was  brought  by  appellant  to  recover 
the  value  of  gas  furnished  to  the  appellee. 

The  case  was  submitted  to  the  court  without  a  jury  upon  an 
ao^reed  state  of  facts  from  which  it  appeared  that  the  appel- 
lee, a  corporation  created  by  a  special  act  of  the  Legislature 
in  1865  with  perpetual  existence,  was,  by  an  ordinance  of  the 
City  of  Decatur,  passed  in  March,  1867,  authorized  to  use  the 
streets,  alleys  and  other  public  grounds  of  the  city  for  the 
purpose  of  laying  down  and  maintaining  therein  pipes  for  the 
use  of  the  city  and  inhabitants  thereof.  Section  3  of  the  ordi- 
nance is  as  follows: 

"  That,  in  consideration  of  the  privilege  herein  granted,  the 
said  Decatur  Gaslight  and  Coke  Company,  their  assignee  or 
assignees,  shall  furnish  gas  of  a  quality  at  least  equal  to,  and 
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at  rates  as  favorable  as  that  furnished  by  the  Springfield 
Gasliglit  Company,  in  the  City  of  Springfield,  Illinois,  and  they 
are  to  have  the  exclusive  right  to  lay  down  and  maintain  their 
own  gas  pipes  in  said  streets,  lanes,  alleys  or  other  public 
grounds  from  the  taking  eflPect  of  this  ordinance,  during  and 
until  the  expiration  of  the  charter  of  said  company,  as  now 
established." 

The  price  charged  by  the  Springfield  company  for  gas  when 
this  ordinance  was  adopted,  was  $3.25  per  one  thousand  cubic 
feet. 

The  City  of  Decatur  has  been  a  consumer  of  gas  furnished 
by  the  appellant  company  since  the  opening  of  the  works  in 
the  year  1868.  The  rate  first  charged  by  the  company  and 
paid  by  the  city  was  $3.60  per  thousand  and  was  reduced  at 
various  times,  the  last  reduction  being  to  $2,  at  which  rate 
the  city  paid  from  November  1,  1883,  to  May  1,  1885.  The 
controversy  now  before  the  court  relates  to  the  gas  furnished 
from  May  1,  1885,  to  September  1,  1885,  for  which  the  com- 
pany charged  $2  per  thousand,  amounting  to  $4,569.60. 

The  city  tendered  $3,427.20,  being  at  the  rate  of  $1.60  per 
thousand  and  the  costs  accrued,  which  tender,  though  refused 
by  the  company,  was  kept  good. 

During  the  period  within  which  the  gas  in  question  was 
used  by  the  City  of  Decatur,  the  price  charged  by  the  Spring- 
field Gaslight  Company  was  $1.50  per  thousand.  It  was  con- 
tended by  the  City  Council  of  Decatur,  that  the  Decatur  com- 
pany, by  the  third  section  of  the  ordinance  heretofore  set  out, 
was  limited  in  its  charges  to  $1.50  per  thousand,  the  price 
charged  by  the  Springfield  company.  Hence  the  refusal  to 
pay  the  $2  per  thousand.  In  the  stipulation  of  facts  is  the 
following  provision: 

"It  is  agreed  that  in  case  the  court  shall  find  that  the  plaint- 
ifl!  is  limited  in  itf.  charges  for  gas  to  the  price  charged  by  the 
Springfield  Gas 'Light  Company  since  February,  1884,  viz., 
$1.50  per  thousand  cubic  feet,  then  the  judgment  shall  be  for 
the  plaintiff  for  the  sum  of  $3,427.20  and  $4.45  of  the  costs 
of  suit;  and  that  judgment  shall  be  entered  against  the  plaint- 
iff for  the  balance  of  the  costs  of  suit" 

Vol.  XXIV  35 
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"If  the  court  sljall  find  that  the.  plaiotiff  is  iK>t  limited  to 
the  charges  for  gas  made  by  the  Springfield  Gas  Company 
since  February,  18S4,  viz.^  $1.50  per  thousand,  then  the  judg- 
ment shall  be  for  the  sum  of  $4,569.60^  atkI  all  costs  of  suit, 
in  favor  of  the  plaintiff  and  against  the  defendant'^ 

The  court  found  the  company  was  limited  in  its  charges  to 
the  price  charged  by  the  Springfield  company,  $1.50,  and 
judgment  was  entered  accordingly.  The  appellant  company 
brings  the  record  here,  and  by  its  assignment  of  errors  ques- 
tions the  propriety  of  this  finding  and  judgment. 

Counsel  for  appellant  insist  that  one  of  two  constructions 
should  be  placed  upon  said  Sec.  3:  1st.  It  imposed  upon  the 
appellant  company  a  maximum  price  only,  viz.,  the  price 
charged  by  the  Springfield  company  when  the  ordinance  was 
passed,  $3.25;  or,  2nd.  The  expression  "at  rates  as  favorable 
as  that  furnished  by  the  Springfield  company  '^  does  not  mean 
that  the  same  price  should  be  charged  by  the  appellant  com- 
]>any  as  by  the  Springfield  company  but  that  the  gas  should 
be  furnished  by  appelant  at  rates  as  favorable  as  gas  should 
be  furnished  by  the  Springfield  company  under  like  circum- 
stances and  conditions.  The  language  involved  is  not  difficult 
or  obscure  and  when  it  is  considered,  in  the  light  of  the  then 
situation  of  the  parties,  we  think  its  meaning  reasonably  clear. 
The  object  was  to  provide  for  the  quality  and  price  of  gas 
during  the  whole  period  contemplated  by  the  ordinance. 

Had  it  been  designed  to  permanently  adopt  the  then  quality 
and  price  prevailing  at  Springfield  it  would  have  been  quite 
easy  to  say  so  in  plain  terms.  Such  was  not  the  object  It 
was  known  that  the  price  at  which  gas  could  be  furnished 
would  depend  greatly  upon  the  number  of  consumers,  and 
this  would  depend  mainly  upon  the  growth  of  the  city.  Tlie 
quality  would,  to  some  extent,  affect  the  amount  consumed, 
and  the  company  would  find  it  necessary  to  maintain  as  good  a 
quality  as  that  begun  with  and  reasonably  fitf or  use.  It  was.  of 
course,  assumed  that  the  population  would  increase  and  there- 
fore the  natural  and  reasonable  expectation  would  be  that  the 
price  in  Springfield  would  reduce,  from  time  to  time,  the 
quality  l>eing  maintained,  if  not  improved.  This  was  a  practi- 
cal and  business-like  view  and  was  fair  to  all  concerned. 
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The  city  could  aflford  to  take  the  risk  of  paying  higher 
rates  where  it  was  scarcely  doubtful  that  they  would  be  lower, 
as  certainly  would  be  the  case,  if  the  prosperity  and  growth 
of  Springfield  were  assured.  The  terra  "rates  as  favorable," 
can  have  but  one  meaning,  that  is,  that  no  more  should  be 
charged  in  Decatur  than  in  Springfield,  with  a  possibility  of 
even  a  lower  rate,  if  justified  by  an  increase  of  business  and 
other  circumstances  not  unlikely  to  occur. 

The  suggestion  that  the  comparison  of  rates  was  to  depend 
on  the  comparative  volume  of  business  and  net  profits  in 
the  two  cities,  is  not  tenable.  This  involves  the  adding  of 
words  not  found  in  the  section,  and  it  involves  the  considera- 
tion of  various  circumstances  which  would  be  sure  to  cause 
doubt  and  controversy. 

Careful  and  prudent  men  would  not  be  disposed  to  put 
themselves  in  such  a  position,  nor  would  they  be  apt  to  do  so. 

It  is  suggested  that  the  ordinance  was  void  because  it  gave 
the  appellant  company  a  perpetual  and  exclusive  right  to 
furnish  gas  and  that  the  Council  which  passed  the  ordmance 
had  no  power  in  that  way  to  bind  its  successors. 

It  is  not  necessary  to  determine  whether  the  ordinance  is 
invalid  for  this  reason  or  not.  The  contract  thereby  created 
is  valid  so  far  as  it  has  been  executed — so  far  as  it  is  executory 
it  may,  perhaps,  not  be  enforceable.  For  the  gas  which  the 
city  has  consumed  it  is  bound  to  pay  according  to  the  contract, 
and  the  company  is  bound  to  accept  payment  according  to  the 
conti-act. 

The  gas  was  furnished  and  received  under  the  contract,  and 
to  that  extent  both  parties  are  bound  by  the  contract  E.  St. 
Louis  V.  E.  St  L.  G.  &  C.  Co.,  98  111.  415. 

We  are  of  opinion  the  judgment  of  the  Circuit  Court  is 
based  upon  a  proper  view  of  the  rights  of  the  parties  and  it 
will  be  afiirmed. 

Judgment  affirmed. 
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Daniel  H.  Caswell 

V. 

Anna  M.  Caswell. 

Fraudulent  Divorce— Bill  of  Eeriew — Laches— Delay  cf  Fourteen  Team 
^Sec.  19,  Chap,  22,  R,  S,— Domicile  qf  W\fe—Bemocal  qf  Causes— Addi- 
tional Abstract — Costs, 

1.  Where  the  proof  of  fraud  is  clear  and  cogent,  and  convincing  reasons 
are  given  for  the  delay,  mere  lapse  of  time  does  not  bar  a  bill  of  review  to 
impeach  a  former  decree  for  fraud. 

2.  A  decree  may  be  attacked  for  fraud  in  its  procurement  after  the 
three  years,  limited  in  Sec.  19.  Chap.  22,  R.  S.»  and  after  the  Qre  years 
allowed  for  suing  out  a  writ  of  error,  if  sufficient  reasons  are  given  for  the 
delay. 

3.  A  decree  of  divorce  procured  through  fraud,  by  one  who  has  since  re- 
married and  has  had  children  by  such  Bubnequent  marriage,  may  be  set 
aside  upon  a  bill  of  review  filed  after  a  delay  of  fourteen  years,  if  cleiir  and 
convincing  reasons  appear  for  the  delay. 

4.  A  bill  of  review  filed  in  the  Circuit  Court  to  annul  a  former  decree, 
granting  a  divorce  by  that  court  for  fraud,  is  not  removable  to  the  Circuit 
Court  of  the  United  States,  although  the  defendant  resides  in  another  State. 

5.  Where  it  is  necessary  for  the  appellee  to  file  an  additional  abstnict 
in  this  court  and  the  decree  ia  affirmed,  the  costs  thereof  will  be  taxed 
against  the  appellant. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Piatt  County;  the  Hon. 
0.  B.  Smith,  Judge,  presiding. 

Mr.  Chaeles  W.  Thomas,  for  appellant 

The  defendant's  plea,  setting  up  Sec.  19,  Chap.  22,  R.  S.,  as 
a  bar  to  this  suit,  should  have  been  sustained.  Lawrence  v. 
Lawrence,  73  111.  577;  Lyon  v.  Bobbins,  46  111.  276;  Southern 
Bank  v.  Humphreys,  4:7  111.  227. 

When  the  General  Assembly  has  undertaken  to  prescribe  a 
method  of  obtaining  jurisdiction  of  the  persons  of  non-resi- 
dents, and  has  done  so,  and  at  the  same  time  has  provided  the 
remedy  which  may  be  resorted  to  by  any  person  thus  brought 


Third  District — May  Term,  1886.         549 

Caswell  V.  Caswell. 

into  the  local  jurisdiction  and  conceiving  himself  to  be  wronged 
by  the  action  of  the  court,  it  has  enacted  a  complete  code 
upon  the  subject,  and  the  remedy  given  is  the  only  remedy 
for  the  wrong  which  may  be  done  under  the  provisions  to 
which  it  is  coupled.  The  statutory  remedy  supplanted  all 
othera.  As  no  wrong  was  possible  without  the  statute,  the 
remedy  given  by  the  same  statute  is  necessarily  exclusive. 
So  it  has  become  a  legal  maxim  that  where  a  new  right 
is  given  and  a  specific  remedy  for  its  violation  provided 
by  statute,  the  statutory  remedj  must  be  pursued.  Ward  v. 
Severance,  7  Cal.  126;  Koberts  v.  Landecker,  9  Cal.  262; 
Fuller  V.  Edings,  11  Rich.  (S.  C.)  239;  Butler  v.  State,  6  Ind. 
165;  Victory  v.  Fitzpatrick,  8  Ind.  281;  McCormack  v.  T.  H. 
R.  R.  Co.,  9  Ind.  283;  Cole  v.  Muscatine,  U  Iowa,  296; 
Hazen  v.  Essex  Co.,  12  Cush.  475;  Camden  v.  Allen,  26  N.  J. 
L.  398;  Brown  v.  White  Deer,  27  Pa.  St,  109;  Babb  v. 
Mackey,  10  Wis.  371. 

Mr.  Charles  Hughes,  for  appellee. 

A  decree  of  divorce  obtained  by  fraud  is  void,  has  no  bind- 
ing effect  and  may  be  impeached  and  set  aside,  even  though 
a  subsequent  marriage  by  one  of  the  parties  may  have  been 
consummated,  and  children  born  by  such  marriage.  Adams 
V.  Adams,  51  K  H.  388;  Edson  v.  Edson,  108  Mass.  590;  Com- 
stock  V.  Adams,  23  Kans.  513;  Graves  v.  Graves,  36  Iowa, 
310;  Rush  v.  Rush,  46  Iowa,  648;  State  v.  Whitcomb,  52 
Iowa,  85;  Borden  v.  Fitch,  15  Johns.  12;  True  v.  True,  6 
Minn.  458;  Crouch  v.  Crouch,  30  Wis.  667;  Johnson  v.  Cole- 
man, 23  Wis.  452;  Jackson  v.  Jackson,  1  Johns.  424;  Law- 
rence V.  Lawrence,  73  111.  577. 

Lapse  of  time  is  no  bar  to  bringing  suit  to  impeach  a  decree, 
including  divorce  decrees,  obtained  by  fraud,  wlien  cause  is 
shown  for  delay,  and  that  the  party  seeking  to  impeach  such 
decree  is  not  guilty  of  laches;  but  the  proof  must  be  clear 
that  the  party  is  entitled  to  the  relief  prayed  for.  Adams  v. 
Adams,  51  N.  H.  388;  Johnson  v.  Coleman,  23  Wis.  452; 
Sloan  V.  Sloan,  102  111.  581;  Oakley  v.  Hurlbut,  100  111.  204; 
Lequatte  v.  Drury,  101  111.  77;  Furlong  v.  Riley,  103  HI.  628; 
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Warden  v.  Cornell,  105  111.  169, 178;  Collier  v.  Beers,  106  111. 
150;  Cleaver  v.  Green,  107  111.  67;  Boyden  v.  Keed,  55  111. 
458;  Castner  v.  Walrod,  83  111.  171. 

The  Statutes  of  Limitation  will  not  begin  to  mn  until  the 
discovery  of  the  fraud  complained  of,  esjxjcially  where  the 
adverse  party  conceals  the  fraud.  Mcintosh  v.  Saunders,  68 
111.  128;  Inter.  Bank  v.  Jenkins,  104  111.  143,  155;  Henry  Co. 
v.  Drainage  Co.,  52  111.  299;  Wear  v.  Skinner,  46  Md.  257; 
R.  R.  Co.  V.  Mayo,  67  Me.  470. 

Conger,  J.  This  is  a  bill  in  the  nature  of  a  bill  of  review 
brought  by  appellee  in  the  Piatt  Circuit  Court,  December  22, 
1883,  to  impeach  and  annul  a  decree  of  divorce  obtained  by 
appellant  in  said  court  at  its  September  term,  1869,  on  the 
ground  of  fraud. 

Appellant  and  'appellee  were  married  at  Montevideo,  Ura- 
gnay,  August  15,  1862,  where  they  continued  to  reside  until 
1863,  when  they  removed  to  California,  and  remained  there 
until  April  10.  1865,  at  which  date  Caswell  sent  his  wife  to 
her  father'a  home  in  Brooklyn,  New  York.  Upon  the  same 
day  he  mailed  a  letter  to  her  father,  James  M.  Willis,  which 
says,  among  other  things: 

"  My  wife  and  boy  left  me  to-day  for  New  York  in  pretty 
good  health.  I  could  not  leave  to  go  with  them  although 
should  liked  to  have  gone.  The  doctor  says  a  sea  voyage  will 
do  her  good  and  she  must  have  exercise  when  she  reaches 
New  York  and  not  take  much  medicine  as  she  has  taken  too 
much  already.  I  can  not  write  to  explain  many  things  to  you 
now  which  I  will  when  1  see  you,  although  I  know  that  you 
have  lived  with  her  longer  than  I  have,  but  I  think  I  under- 
stand her  case  pretty  well.  1  shall  be  very  lonesome  now  for 
a  while.     Good-bye.     From  your  son, 

"D.  H.  Caswell." 

Appellant  continued  to  correspond  with  his  wife  and  in  the 
summer  of  1866  visited  her  in  Brooklyn  and  during  the  fall 
following  they  both  removed  to  Cairo,  Illinois,  where  they 
lived  together  until  March,  1867,  when  appellant  again  sent 
his  wife  to  her  father's  home  in  Brooklyn,  continuing  a  cor- 
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respondence  with  her  and  occasionally  sending  her  money, 
until  he  again  visited  her  in  Brooklyn  in  October,  1867,  their 
daughter  Catharine  having  been  born  some  weeks  before  on 
September  29,  1867.  After  remaining  with  his  wife  until 
November  14,  1867,  appellant  left  Brooklyn  with  the  avowed 
intention  of  returning  to  Ilh'nois  to  work  at  his  trade  of  mill- 
wright, which  he  did,  and  on  the  17th  of  the  same  month 
writes  to  her  from  Decatur,  Illinois,  that  he  had  arrived  in 
safety,  etc.,  and  expresses  a  hope  that  the  baby  and  herself  are 
well,  etc.  From  this  date  until  November  16,  1868,  he  con- 
tinues to  correspond  with  her,  writing  to  her  about  once  a 
week  such  letters  as  would  ordinarily  pass  between  husband 
and  wife,  informing  her  as  to  his  business  prospects,  where  he 
had  worked,  inquiring  as  to  the  health  of  herself  and  child, 
acknowledging  receipt  of  letters  from  her  and  occasionally 
sending  her  money. 

On  the  15th  of  November,  1868,  appellant  writes  to  his 
wife  from  Decatur  telling  her  he  is  going. to  work  the  next 
mornins:  in  a  mill  near  Tavlorville  and  instructs  her  to  write 
him  there,  sends  her  $5  and  says  he  will  send  her  more 
when  he  gets  through  with  the  job,  and  as  soon  as  he  knows 
what  he  will  do,  or  where  he  shall  go,  he  will  let  her  know, 
etc.,  and  concluded:  "I  hope  this  will  find  you  and  baby  well, 
as  it  leaves  me  at  present,  *  *  *  bo  good  bye — with  a 
kiss  for  baby,  from  your  husband, 

"D.  H.  Caswell." 

Fifteen  days  thereafter,  on  the  1st  day  of  December,  1868, 
appellant. filed  in  the" Piatt  Circuit  Court  a  bill  for  divorce 
against  appellee;  charging  that  on  December  10,  1865,  his 
wife  without  cause  deserted  him  and  had  for  more  that  two- 
years  past  persisted  in  such  desertion. 

Having  thus  set  in  motion  the  legal  machinery  which  he 
hoped  would  sever  the  marital  relation  existing  between  him- 
self and  appellee,  appellant  six  days  thereafter — to  prevent  his 
victim  from  being  uneasy  or  suspicious  at  the  long  silence  that 
was  to  follow,  wrote  her  the  following  letter: 

"  Taylorville,  Dec.  6,  1868. 
^Dear  Wife:     I  will  try  and  write  you  to-day,  as  I  have 
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found  out  what  I  think  that  I  shall  do  this  winter,  and  where 
I  shall  go,  as  I  told  jou  in  my  last,  that  I  was  waiting  to  see 
some  men  that  I  expected  here  and  they  have  come  and  I 
have  made  arrangements  with  them  to  go  to  Mexico.  They 
are  going  to  build  a  mill  there  and  as  I  talk  Sjtanish  and  can 
do  the  work  on  the  mill  and  understand  quartz  mills  too,  as  it 
is  to  be  a  quartz  mill,  they  offer  me  $150  per  month  and  board, 
so  I  think  that  the  best  thing  I  can  do  is  to  go.  No  doubt 
but  that  you  will  think  it  is  a  good  ways  ofif,  but  what  is  the 
diflference  whether  I  am  here  or  there,  if  I  can  do  better  there 
than  here.  I  think  it  is  the  best  thing  to  go,  for  a  man  can 
not  do  anything  without  money,  that  you  know  as  well  as  I 
do,  and  if  I  live,  I  think  I  shall  do  well  there  with  the  wages 
and  I  can  save  something  to  come  home  with  in  the  spring. 
We  shall  start  in  the  morning  at  six  o'clock.  There  is  five  of 
us,  the  two  men  that  I  am  going  with  and  two  others  besides 
myself,  and  the  men's  names  that  I  go  with  is  Wirliamsons, 
and  we  shall  go  from  here  across  the  country  into  Texas  and 
from  there  to  Mexico  with  teams,  and  we  expect  that  it  will 
take  us  six  weeks  or  two  months  to  get  there  this  time  of  the 
year,  and  if  I  have  a  chance  to  write  on  the  way  I  will  do  so 
and  if  I  have  not,  yon  will  have  to  wait  till  I  get  there. 

"They  say  it  is  a  wild  country  that  we  shall  go  through,  and 
if  so,  I  don't  expect  that  I  shall  have  any  chance  to  send  any 
letters  back.  We  have  teams  enough,  so  I  shall  take  all  my 
things,  tools  along,  as  well. 

"  Now,  you  will  not  go  to  feeling  bad  abont  my  going,  for.I 
liave  considered  it  all  over  many  times  before  I  made  up  my 
mind  to  go ;  so,  as  we  leave  early  in  the  morning,  you  need 
not  write  till  you  hear  from  me  again,  for  I  have  forgotten 
the  name  of  the  place  where  we  are  going  to,  so  I  can  not  tell 
it  to  you  now,  although  it  is  a  Spanish  name.  I  will  send 
you  $5  by  this,  for  it  is  all  I  can  spare  now,  for  I  have  not 
got  much  and  Walter  Lovejoy  owes  me  $20,  and  I  will  write 
to  him  and  tell  him  to  send  it  to  you ;  so  if  you  want  it  before 
you  get  any  more  from  me,  send  to  him  for  it  and  tell  him 
that.I  wrote  to  you  to  do  so,  and  if  he  can  not  send  it  all  at 
once,  he  can  send  you  $5  at  a  time  till  be  pays  you  what  he 
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owes  me  ;  for  he  has  not  paid  me  anything^,  nor  sent  me  any 
money  either ;  so  I  think  that  yon  can  get  along  with  the  $5 
I  send  yon  and  the  $20  he  owes  me  till  you  hear  from  me 
again,  although  you  need  not  feel  bad  if  you  do  not  hear  from 
me  till  I  get  there,  for  if  it  is  as  they  say,  I  don't  suppose  I 
shall  have  any  chance  to  send  any  letters  back.  So  take  good 
care  of  the  baby  and  don't  spoil  her,  and  when  I  get  back  I 
shall  want  to  see  a  fine  child  of  her. 

"  So  remember  me  to  all,  and  I  hope  this  will  find  you  all 
well,  as  it  leaves  me.     So  good-bje.     From  your  husband, 

^'D.  H.  Caswell. 

**P.  S. — Write  to  Jane  and  Walt,  and  I  think  they  will  send 
you  that  money  when  you  want  it.     I  will  tell  them  to  do  so.. 

"  Dan.'' 

Appellant,  however,  instead  of  going  to  Mexico,  in  January 
following,  before  any  decree  had  been  rendered  upon  his  bill 
for  divorce  or  any  evidence  had  been  taken  thereon,  went  to 
Dayton,  Ohio,  and  there  married.  His  own  explanation  of 
this  proceeding  is  as  follows.  "I  was  married  to  my  present 
wife  in  January,  1869.  It  happened  in  this  way:  I  was  called 
away  from  here,  on  business,  to  Cincinnati.  I  had  no  inten- 
tion of  marrying  when  I  left.  I  told  Bixby  1  was  going 
away,  and  would,  perhaps,  be  gone  some  little  time,  and  I 
supposed  that  this  decree  would  be  granted,  as  I  understood 
from  McWilliams,  and  to  see  him  and  get  the  papers.  I  got 
a  letter  from  Bixby,  saying  he  had  seen  the  lawyer  and  got 
tiie  pajjcrs  all  right,  to  hurry  back,  or  something  like  that. 
I  went  from  Cincinnati  to  Dayton,  and  met  the  lady  I  mar- 
ried, and  we  talked  the  matter  over  and  concluded  to  get 
married  to  save  a  little  expense.  I  had  no  money  to  waste. 
We  got  married  and  came  to  Illinois,  and  found  the  divorce 
had  not  been  granted.  I  was  misled  by  Bixby's  statement. 
He  told  me  afterward  he  referred  to  some  patent  papers.  I 
said  nothing  to  anybody  until  the  divorce  was  secured,  and 
then  we  went  to  Indiana,  at  Fort  Wayne,  and  were  re-married 
by  a  Justice  of  the  Peace." 

On  the  18th  of  February,  1869,  appellant  and  his  friend 
Bixby  appeared   before  the    master   in   chancery   of    Piatt 
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County,  and  gave  their  testimony  to  be  used  in  the  divorce 
Buit  of  appellant,  as  follows,  as  shown  by  the  master's  report: 

''The  testimony  of  Daniel  H.  Caswell,  who  swears  that  lie 
was  married  to  Anna  M.  Caswell,  at  Montevideo,  on  the  15th 
day  of  August,  1862.  and  that  they  lived  together  as  man  and 
wife  until  December  10,  1865,  when  she  left  him  without  any 
cause  or  provocation,  and  has  continued  to  remain  away^ 
separate  and  apart  from  him  ever  since.  She  left  him  against 
his  will.  lie  lived  in  Piatt  County  when  the  bill  was  filed, 
and  had  been  a  resident  of  Illinois  between  three  and  four 
years  prior  to  the  filing  of  the  same.  Always  provided 
his  wife  with  such  comforts  as  he  was  able  to  provide,  it 
was  about  two  years  since  he  had  heard  from  her,  and  he  did 
not  then  know  where  she  was. 

**Also  the  testimony  of  Bixby,  who  swears  that  he  was 
present  at  the  marriage.  That  the  parties  lived  together 
until  December,  1865.  Caswell  was  a  good  husband.  Al- 
ways understood  that  his  wife  deserted  him.  She  has  lived 
separate  and  apart  from  him  since  she  left  him,  December, 
1865." 

To  show  that  this  man  Bixby  was  a  willing  and  guilty  party 
in  this  infamous  fraud,  it  is  only  necessary  to  refer  to  the  part 
he  took  afterward  in  misleading  and  deceiving  appellee. 

Hearing  nothing  further  from  her  husband,  appellee  on 
March  30,  1 869,  wrote  to  Bixby,  who  was,  as  she  supposed,  a 
friend,  having  acted  as  groomsman  at  her  wedding,  as  follows: 
"  Mr.  Bixby,  Sir: — Will  you  be  so  kind  to  let  me  know  when 
you  heard  from  my  husband,  D.  H.  Caswell,  and  send  me  his 
address  and  oblige  his  wife  and  child, also  his  mother;"  to  which 
letter  Bixby  replied  as  follows: 

«  Decatub,  April  11,  1869. 
"Mrs.  Caswell: 

"Your  note  of  inquiry  of  31st  March  is  received.  In  reply 
I  can  only  say  that  some  four  or  five  months  since  Dan  left 
this  place  as  he  said  to  go  to  Mexico,  to  what  part  he  did  not 
know,  but  would  write  me  as  soon  as  lie  found  a  permanent 
stopping  place,  but  as  yet  have  heard  nothing  from  him.  I 
expect  to  hear  from  him  as  soon  as  he  is  located. 
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"  Will  let  you  know  as  soon  as  I  hear  from  him,  or  I  presume 
he  will  write  you  when  he  knows  where  he  will  locate. 

"  Yours  very  truly, 

"A.  F.  BixBT." 

And  again,  on  August  5th,  in  answer  to  a  further  inquiry 
from  appellee,  he  writes  the  following  answer : 

**Decatijb,  August  5,  1869. 
"Mrs.  Caswell: 

"Your  note  of  inquiry  of  the  first  instance  is  received.  As 
to  Mr.  Caswell's  whereabouts  I  am  unable  to  give  you  the 
least  information.  The  last  I  saw  of  him  was  in  Decatur,  and 
he  then  informed  me  that  he  was  going  to  Mexico.  Did  not 
say  whether  alone  or  with  others,  promising  to  write  me  when 
]^c  m  nently  located.  I  asked  him  when  he  thought  of  re- 
turnmg  and  he  said  never.  I  says,  you  are  joking.  No,  he 
says,  I  am  not.  Taylorville  is  about  forty  miles  from  De- 
catur. I  may  go  down  there  some  time,  and  if  so,  I  will  see 
what  I  can  learn  and  let  you  know  the  result  of  my  investiga- 
tion. I  have  already  written  to  friend  Brown  what  I  know  in 
answer  to  a  letter  from  him.     My  respects  to  all. 

"  Yours  truly, 

«A.  F.  BixBY." 

Upon  the  testimony  of  appellant  and  Bixby  alone,  a  decree 
of  divorce  was  rendered  at  the  September  term,  1869,  of  the 
Piatt  Circuit  Court. 

Appellant  having  now  accomplished  his  purpose  of  procur- 
ing a  divorce  from  appellee,  desiring  that  she  should  know 
the  fact,  but  be  kept  in  ignorance  of  the  charge  upon  which 
it  had  been  procured,  the  means  used  or  the  place  where  it 
had  been  granted,  proceeded  to  Evansville,  Indiana,  and  there 
writes  to  appellee  the  following  letter: 

Evansville,  Indiana,  October  27,  1869. 
^^Mary: — I  am  now  prepared  to  let  you  know  the  reason  of 
my  long  silence  is  absence  from  the  country,  and  I  also  have 
to  inform  you  that  by  the  laws  of  this  State,  I  have  procured 
a  divorce  from  you,  on  the  ground  of  incompatibility  of  temper 
and  disposition,  and  hereafter  I  hold  myself  free  from  you 
forever.     Before  this  reaches  you  I  shall  be  on  my  way  back 
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to  Mexico;  so  jou  need  not  expect  to  see  or  hear  from  me 
again.  *' Yours, 

"D.  n.  Cabwell." 

Upon  receipt  of  tliis  letter  appellee  caused  search  to  be 
made  in  Indiana,  and  became  satisfied  that  no  decree  had  been 
granted  by  the  courts  of  that  State.  It  appears  from  the  evi- 
dence that  from  this  date  up  to  1881  appellee  never  again 
heard  from,  or  of  her  husband.  She  states  that  she  was  in 
poor  health  and  without  property  or  means  of  support  for- 
lierself  and  her  daughter  Catharine,  except  her  dailjr  labor ; 
that  she  fully  believed  appellant  had  gone  to  Mexico;  and  that 
she  was  constantly  during  those  years  using  every  eflfort  within 
her  power  to  get  some  trace  of  him.  In  August,  1881,  appel- 
lee, in  looking  over  a  directory  of  Nashville,  Tennessee,  dis- 
covered api>ellant's  name  and  address,  and  at  once  wrote  to 
him,  and  received  an  answer  dated  September,  1881,  saying 
that  he  was  surprised  that  she  should  address  him  as  her  hus- 
band, for,  he  says:  "You  well  know  that  some  twelve  years 
ago  I  procured  a  divorce  by  law,  and  legally  as  the  law  directs, 
so  you  have  no  claim  on  me  whatever." 

Hoping  to  be  able  to  go  to  Nashville,  to  see  her  husband, 
upon  such  means  as  she  might  save  out  of  her  earnings,  she 
waited  until  the  spring  of  1883,  when,  finding  it  impossible  to 
obtain  the  necessary  funds  in  this  way,  she  borrowed  money 
and  went  to  Nashville,  saw  her  husband,  and  for  the  first  time 
satisfied  herself  that  there  had  been  a  decree  of  divorce  pro- 
nounced against  her,  and  the  place  where  it  occurred. 

She  swears  that  she  saw  at  that  time  a  copy  of  the  decree  as 
rendered  by  the  Piatt  Circuit  Court  in  1869,  and  that  up  to 
that  time  she  had  no  knowledge  outside  of  her  husband's  let- 
ters, svpra^  of  the  fact  that  a  divorce  had  been  granted,  and 
no  information,  or  even  suspicion,  of  the  court  rendering  it 

Returning  to  New  York,  as  soon  as  she  could  obtain  the 
necessary  means  to  do  so,  she  came  to  Illinois,  and  filed  the 
bill  in  this  case  in  the  Piait  Circuit  Court  on  the  22d  day  of 
December,  1883,  giving  a  history  of  the  divorce  proceedings, 
including  biU,  evidence  and  decree,  and  alleging  that  such  de- 
cree was  obtained  by  fraud,  and  praying  that  the  same  might 
be  canceled  and  annulled* 
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Appellant  appeared,  answered  the  bili,  and  was  examined  as 
a  witness  in  his  own  behalf.  Upon  a  iinal  hearing  the  court 
below  found  tlie  facts  charged  in  appellee's  bill  to  be  true,  and^ 
decreed  that  the  said  decree  of  divorce  obtained  in  1S69  bv 
said  a])pellant  in  the  said  court  should  be  and  was  thereby 
declared  to  be  annulled,  set  aside,  and  to  stand  impeached 
and  forever  void.  A  bare  reading  of  the  foregoing  facts  is 
enough,  we  think,  to  satisfy  any  candid  nnind  that  the  divorce 
proceedings,  from  first  to  last,  were  conceived  in  sin,  and 
brought  forth  in  iniquity.  That  it  was  not  only  a  fraud  prac- 
ticed upon  appellee,  but  upon  the  court,  which  was  made  use 
of  to  accomplish  the  wicked  designs  of  appellant. 

It  may  well  be  questioned  whether,  in  the  divorce  proceed, 
ings,  the  court  ever  obtained  jurisdiction  of  the  {>erson  of 
appellee.  She  was  not  a  non-resident  at  that  time,  for 
her  husband  had  his  residence  in  Illinois,  and  she  was  only 
absent  temporarily,  with  his  consent,  and  in  such  cases  her 
residence  or  domicile  would  be  the  same  as  his.  This  we  take 
it,  is  the  uniform  rule  where  husband  and  wife  are  livini^  in 
harmony  with  their  marital  duties,  though  they  may  be  resid- 
ing temporarily  in  different  jurisdictions. 

But  without  expressly  deciding  this  question,  we  have  no 
doubt  that  the  false  affidavit,  bill  and  evidence,  together  with 
the  purpose,  deliberately  formed,  and  fully  and  successfully 
consummated  by  fraud  and  deceit,  to  prevent  appellee  from 
having  any  knowledge  of  the  suit,  and  to  impose  upon  the 
court,  was  such  a  fraud  as  to  render  the  decree  of  divorce 
absolutely  null  and  void,  when  attacked  directly  by  bill,  as  in 
this  case.  Adams  v.  Adams,  61  N.  H.  388;  Edson  v.  Edson, 
108  Mass.  590;  Sloan  v.  Sloan,  102  111.  581. 

The  great  lapse  of  .time  since  the  rendition  of  the  decree 
of  divorce,  and  the  hardship  of  declaring  it  void  upon  the 
wife  and  children  of  the  second  marriage,  have  been  urged 
upon  us  with  great  ability,  as  a  reason-  why  the  original 
decree  should  not  be  disturbed. 

These  considerations  are  entitled  to  great  weight,  and  it 
would  afford  us  great  satisfaction  to  protect  all  the  innocent 
sufferers  of  this  fraud;  from  the  sad  consequences  that  must 
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inovitiibly  fall  upon  some  of  them.  Bat  tliat  is  impossible. 
If  appellee  is  refused  relief,  herself  and  child  are  eruellj 
wronged  without  fault,  and  without  a  hearing.  While  on 
the  other  Iiand,  if  this  decree  is  sustained,  the  innocent  chil- 
dren of  appellant  must  suffer  for  his  wrong. 

While  these  consequences  are  ample  reasons  for  the  most 
careful  deliberation,  they  are  none  why  the  law  applicable  to 
the  case  when  determined  from  tlie  best  light  attainable, 
should  not  bo  announced  and  enforced. 

The  law  is,  as  we  understand,  that  mere  lapse  of  time  is  no 
bar  to  bringing  a  bill  of  review  to  impeach  a  former  decree  for 
fraud,  when  the  pr4>of  of  fraud  is  clear,  and  there  are  cogent 
and  convincing  reasons  given  for  the  delay.  Adams  v.  Adams, 
51  N.  H.  388;  Sloan  v.  Sloan,  102  111.  581;  Edson  v.  Edson, 
108  Mass.  590. 

We  think  appellee  has  given  the  most  cogent  and  convinc- 
ing reasons  for  the  delay  on  her  part  By  the  Evansville 
letter  of  October  22,  1869,  she  was  led  to  believe  a  divorce 
had  been  obtained,  if  at  all,  in  Indiana.  She  at  once  caased 
such  search  to  be  made  as  satisfied  her  that  this  statement  was 
untrue.  Then  for  nearly  twelve  years  she  believed  her  hus- 
band had  deserted  her  and  gone  to  Mexico,  and  during  this 
time  she  seems  to  have  availed  herself  of  every  resource  at 
her  command  to  find  him.  When,  in  1881,  she  discovered 
him  at  Nashville,  and  wrote  to  him,  he,  in  his  answer,  studi- 
ously avoids  all  reference  to  the  place  where  the  decree  was 
obtained,  and  she  remained  in  ignorance  of  it  until  she  pro- 
cured a  copy  of  the  decree  at  Nashville,  in  1883. 

The  delay  from  1881  to  1883  in  going  to  Nashville  to  see 
appellant,  is  fully  excused  by  her  illness,  and  want  of  means. 
And  it  can  not  be  said  that  the  delay  of  some  seven  or  eight 
months  in  filing  this  bill,  after  discovering  that  a  decree  of 
divorce  had,  in  fact,  been  obtained,  and  tlie  place  of  its  rendi- 
tion was  unreasonable,  when  the  distance  she  resided  from 
Illinois,  and  that  her  only  means  were  to  be  obtained  by  her 
own  labor,  are  considered. 

"No  laches  can  arise  from  delay  in  taking  steps  to  undo  a 
fraud,  until  after  knowledge  of  the  fraud  has  been  acquii'cd." 
Jones  V.  Lloyd,  117  111.  597. 
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Appellant  insists  that  Sec.  19,  Cliap.  22,  E.  S.,  controls  tins 
case,  and  that  in  all  cases  where  there  is  no  personal  service, 
three  years  after  the  decree  is  rendered  is  the  limit  within 
which  it  can  be  attacked,  even  for  fraud  in  its  procurement; 
and  cites  Lawrence  v.  Lawrence,  73  111.  577,  as  sustaining  this 
view. 

We  do  not  understand  such  to  be  the  doctrine  announced  in 
that  case.  No  question  of  fraud  was  made  in  the  case,  but 
the  question  was,  did  section  19  of  the  Chancery  Prac- 
tice Act,  apply  to  decrees  of  divorce  so  as  to  make  a  decree, 
obtained  upon  constructive  notice,  binding  and  conclusive  upon 
a  defendant  not  personally  served,  after  three  years,  unless 
application  was  made  within  such  time  to  open  it  up  for  a  new 
hearing,  and  the  court  held  that  it  did.  Such  would  be  the 
rule  when  the  proceedings  were  strictly  regular,  fair  and  truth- 
ful, even  in  such  cases  a  complainant  would,  by  the  rule 
announced  by  the  foregoing  case,  be  required  to  wait  three 
years  before  thq  decree  would  become  confirmed  and  final 
against  the  defendant. 

But  that  a  decree  may  be  attacked  for  fraud  in  its  procure- 
ment, even  after  the  five  years  allowed  for  suing  out  a  writ  of 
error,  when  cogent  and  convincing  reasons  are  shown  for  the 
delay,  is  held  in  Sloan  v.  Sloan,  sujpra. 

"We  think  the  section  referred  to,  has  no  application  when 
a  decree  is  sought  to  be  impeached  for  fraud. 

The  Circuit  Court  committed  no  error  in  refusing  to  enter- 
tain the  petition  to  transfer  this  cause- to  the  Federal  Court, 
as  it  was  not,  in  our  judgment,  such  a  cause  as  could  be  re- 
moved. 

The  additional  abstract  filed  by  appellee  was  necessary,  and 
the  costs  thereof  should  be  taxed  against  appellant. 

A  majority  of  the  court  believing  the  decree  entered  by  the 
Circuit  Court  to  be  right,  and  sustained  by  the  proofs,  it  will 
be  afiirmed. 

Decree  affirmed* 
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Board  of  Supervisors 

V. 

The  Towns  of  Condit  and  Newcomb. 

Bridget— Cowiiy  Aid— Mandamus — Scope  of  h^qniry — Joint  Petition  6y 
Two  Towns— Sec,  19,  Chap.  121,  R.  S.—** Labor  System.'* 

1.  Upon  a  petition  for  mandamus  to  require  the  Board  of  Supervisors  to 
appropriate  half  the  cost  of  a  bridge,  the  inquiry  is  not  confined  to  the  ca^e 
made  before  the  Board. 

2.  Two  towns  may  jointly  petition  for  county  aid  under  Sec.  19,  Chap. 
121,  R.  S. 

3.  Towns  which  have  adopted  the  **  labor  system,"  as  to  road  taxes,  may 
claim  county  aid  under  the  statute,  the  levy  contemplated  by  section  19  not 
being  confined  to  a  money  levy. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Champaign  County;  the 
Hon,  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Francis  M.  Weight  and  J.  W.  Sim,  for  appellant 

Messrs.  J.  L.  Kay  and  J.  B.  Mann,  for  appellees. 

Per  Curiam.  This  was  a  proceeding  by  mandamus,  to 
compel  the  appellant  to  appropriate,  from  the  county  treas- 
ury, one-half  the  cost  of  a  bridj^e  constructed  by  the  appellees, 
the  towns  of  Condit  and  Newcomb,  across  the  Sangamon 
River.  There  was  an  answer  to  the  petition  and  the  case  was 
tried  by  the  court,  and  issues  found  for  the  appellees,  and 
judgment  awarding  a  peremptory  writ  of  mandanms  as  prayed, 
with  costs.  The  record  is  brought  here  by  appeal,  and  error 
assigned  upon  the  various  rulings  of  the  court. 

It  will  not  be  necessary  to  refer  in  detail  to  all  the  points 
as  they  are  made  in  the  argument. 

The  proceeding  is  by  virtue  of  Sec.  19,  Ch.  121,  R  S.,  and 
the  first  position  taken  by  tlie  appellants  is  as  to  the  U'ue  con- 
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stniction  of  the  phrase,  "  if  the  foregoing  facts  shall  appear." 
etc.  It  is  contended  that  the  inquiry  in  the  present  case  must 
be  confined  to  the  case  as  made  before  the  Board  of  Super- 
visors; that  the  duty  of  the  Board  was  to  investigate  and 
determine  whether  the  facts,  as  stated,  did  "  appear,"  and  if 
not  so  appearing,  in  the  judgment  of  the  Board,  then  it  miglit 
^awfully  refuse  the  relief. 

It  would  follow  that,  conceding  this  position  to  be  well 
taken,  damages  would  not  lie.  "We  had  occasion  to  consider 
this  point  in  the  case  of  The  People,  etc.,  ex  rel.,  etc.,  v.  The 
Board  of  Supervisors  of  Macon  County,  19  111.  App.  264,  and 
we  there  arrived  at  a  conclusion  adverse  to  the  view  suggested 
by  counsel  in  the  present  case.  The  reasons  for  that  conclu- 
sion were  stated  quite  fully,  and  it  is  unnecessary  to  do  more 
than  refer  to  the  opinion  filed  in  that  case. 

It  is  urged  that  two  towns  can  not  jointly  petition  for  county 
aid  under  Sec.  19.  We  held  otherwise  in  Board,  etc.,  v.  The 
People,  etc.,  17  111.  App.  49,  and  the  ruling  was  affirmed  by 
the  Supreme  Court. 

The  next  proposition  which  we  will  notice  is  that,  as  the 
town  of  Newcomb  had  adopted  the  "  labor  system  "  as  to  road 
taxes,  and  had  not  made  a  levy  of  60  cents  on  tlie  $100,  it  was 
not  in  a  position  to  avail  itself  of  Sec.  19,  which  makes  it 
one  of  the  conditions  of  granting  county  aid  that  "the  levy 
of  the  road  and  bridge  tax  for  that  year  in  said  town  was  for 
the  full  amount  of  60  cents  on  the  $100,  allowed  by  law  for 
the  commissioners  to  raise."  This  town  had,  pursuant  to  Sec. 
80,  adopted  the  "labor  system"  as  to  road  taxes,  and  had 
made  a  levy  of  25  cents  on  the  $100  for  road  purposes,  to  be 
]  aid  in  labor.  It  had  also  made  a  levy  of  40  cents  on  the 
$100  for  bridge  purposes,  payable  in  money,  so  that  there  was 
a  total  levy  of  65  cents  on  the  $100  for  road  and  bridge  pur- 
poses, though  it  was  not  all  payable  in  money. 

If  the  argument  of  appellant  is  well  founded  the  result  is 
that  Sec.  19  is  not  operative  as  to  those  towns  which  have 
adopted  the  labor  system  as  to  ward  taxes.  It  does  not  ap- 
pear from  the  reading  of  that  section  that  it  was  disagreed  to 
be  limited  to  a  particular  class  of  towns,  and  the  argument 
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rests  upon  the  assumption  that  the  only  levy  here  contem- 
plated is  a  money  levy.  This  does  not  necessarily  appear 
from  the  language  used  and  we  would  not  be  justified  in  so 
construing  it  when  the  effect  would  be  to  deprive  many  and 
possibly  the  majority  of  towns,  of  the  benefit  of  the  section. 

The  spirit  and  intent  of  the  act  would  lead  to  the  opposite 
construction.  We  are  disposed  to  agree  with  the  Circuit 
Court  upon  this  point  and  hold  that  the  town  of  Newcomb 
was,  on  the  facts  stated,  within  the  purview  of  the  law,  in 
this  respect 

As  to  the  various  questions  of  fact  discussed  in  the  argu- 
ment, we  are  of  opinion  there  was  enough  evidence  to  sup- 
port the  finding  of  the  court  If  the  questions  of  law  were 
properly  solved  the  conclusion  reached  was  correct  We  find 
no  error  in  the  record  and  the  judgment  will  be  aflirmed. 

Jud^mevvt  affirmed. 


■jf^       The  Chicago  &  Eastern  Illinois  Railroad  Com- 

PANY 
V. 

The  People  of  the  State  of  Illinois. 

Railroads— Rate  of  Speed— City  OrdinaneeSee.  87,  Chap.  114,  R.  5.— 
Action  for  Penalty— -Right  to  Recover — Practice, 

In  an  action  against  a  railroad  company  to  recover  the  statntorj  penalty 
for  running  a  train  through  a  city  faster  than  preRcribed  by  the  cky  ordi- 
nance, it  is  held:  That  it  is  immaterial  whether  a  signal  was  given  as  the 
train  approached  a  certain  crossing;  that  one  who  can  show  that  his  injary 
is  the  proximate  result  of  the  unlawful  rate  of  speed,  whether  he  came  in 
contact  with  the  train  or  not,  is  a  **  person  aggrieved  "  within  the  meaning 
of  Sec.  87,  Chap.  114,  R.  S.;  that  he  may  recover  the  penalty  regardless  of 
his  right  to  maintain  an  action  for  damages;  and  that  an  objection  to  the 
ordinance  should  have  been  speciiically  stated  when  it  was  offered  in  evi- 
dence. 

[Opinion  filed  November  20,  1886.] 
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Appeal  from  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Mr.  William  Armstrong,  for  appellant 

Messrs.  H.  M.  Steely  and  F.  Bookwalteb,  for  appellees. 

Per  Curiam.  This  suit  was  brought  to  recover  the  stat- 
utory penalty,  under  Sec.  87,  Ch.  114,  R.  S.,  which  reads  as 
follows:  ''Whenever  any  corporation  shall,  by  itself  or  agents, 
Yxxn  any  train,  locomotive,  engine  or  car,  at  a  greater  rate  of 
speed  in  or  through  the  incorporated  limits  of  any  city,  town 
or  village  than  is  permitted  by  any  ordinance  of  such  city, 
town  or  village,  such  corporation  shall  he  liable  to  the  person 
aggrieved  for  all  damages  done  the  person  or  property  hy  siich 
train,  locomotive^  engine  or  car,  and  the  same  shall  be  pre- 
sumed to  have  been  done  by  the  negligence  of  said  corporation 
or  their  agents;  and  in  addition  to  such  penalties  as  may  be 
provided  by  such  city,  town  or  village,  the  jierson  aggrieved 
by  the  violation  of  any  of  the  provisions  of  this  section,  shall 
have  an  action  against  such  corporation  so  violating  any  of 
the  provisions,  to  recover  a  penalty  of  not  less  than  one 
hundred  ($100)  dollars  nor  more  than  two  hundred  ($200) 
dollars,  to  be  recovered  in  any  court  of  competent  jurisdiction; 
said  action  to  be  an  action  of  debt  in  the  name  of  the  people  of 
the  State  of  Illinois,  for  the  use  of  the  person  aggrieved,  but 
the  court  or  jury  trying  the  case  may  reduce  said  penalty  to 
any  sum,  not  less,  however,  than  fifty  ($5i))  dollars,  where  the 
offense  committed  by  such  violation  may  appear  not  to  be 
malicious  or  wilful.  Provided^  that  no  such  ordinance  shall 
limit  the  rate  of  speed,  in  case  of  passenger  trains,  to  less 
than  ten  miles  per  hour,  nor,  in  any  other  case,  to  less  than 
six  miles  per  hour." 

There  was  evidence  tending  to  show  that  the  appellant's 
train  passed  ovqt  the  road  through  the  city  of  Hoopston  at  a 
greater  rate  of  speed  than  allowed  by  the  city  ordinances; 
that  Fred.  Tilton,  for  whose  use  the  suit  was  brought,  was  in 
his  carriage  intending  to  drive  across  the  railroad  when  some 
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])er8on  warned  him  of  the  approaching  train,  and  turning  from 
the  road  he  barely  avoided  collision,  but  the  horees  being 
frightened  ran  away,  overturning  the  carriage  and  seriouely 
injuring  the  occupants.  There  was  no  contact  with  the  train. 
Tliere  was  a  hedge  on  the  side  of  the  road  from  which  Til  ton 
approached  so  that  he  could  not  see  the  train  until  he  got  on 
the  right  of  way,  past  the  hedge. 

There  was  some  evidence  tending  to  show  that  he  heard  the 
engine  bell  as  he  started  from  the  point  where  his  team  had  been 
standing  twenty  or  thirty  rods  from  the  crossing :  and  there  was 
evidence  tending  to  show,  on  the  one  side,  that  no  signal  was 
given  as  the  train  passed  the  crossing,  and  on  the  other,  that 
the  proper  signal  was  given.  It  is  not  important  how  this 
was.  The  action  is  not  for  damages  resulting  from  a  failure 
to  ring  a  bell  or  sound  a  whistle  at  the  crossing,  but  to  recover 
a  statutory  penalty  for  running  faster  than  prescribed  by  the 
city  ordinance.  The  statute  provides  that  the  person  aggrieved 
may  recover  for  all  damages  done  to  the  person  or  property 
by  such  train,  locomotive  engine  or  car,  and  in  addition  to 
such  ])enalty  as  may  be  provided  by  the  city,  the  person 
aggrieved  by  the  violation  of  the  statute,  may  recover  a  pen- 
alty of,  etc.,  etc. 

The  question  is,  what  is  meant  by  the  terra  "the  person 
asrgrieved."  as  used  in  the  latter  clause.  It  is  contended  on 
the  one  hand  that  it  refers  to  one  who  is  so  aggrieved  that  he 
may  recover  damages  for  the  injury  sustained,  and  if  he  can 
not  so  recover  he  is  not  a  "person  aggrieved"  in  the  sense 
here  intended.  That  in  analogy  to  the  construction  placed 
upon  Sec.  62,  in  Schertz  v.  L,  B.  &  W.  K'y,  107  111.,  577, 
there  could  be  no  recovery  for  damages  in  this  case,  because 
there  was  no  contact  with  the  train,  and,  therefore,  the  person 
for  whose  use  the  suit  was  brought  in  this  case  can  not  main- 
tain the  action. 

On  the  other  hand  it  is  contended,  that  "the  person  ag- 
grieved" is  the  person  who  has  sustained  an  injury  clearly 
traceable  and  attributable  to  the  violation  of  the  law,  by  run- 
ning faster  than  permitted  by  the  ordinance,  and  that  it  is  not 
material  whether  he  could  maintain  an  action  for  damages 
under  the  first  clause  of  the  section  or  not 
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It  is  argued  that  one  who  can  show  that  his  injury  is  the 
proximate  result  of  tlie  unlawful  rate  of  speed,  whether  he 
came  in  contact  with  the  train  or  not,  is  •'  aggrieved  "  in  the 
sense  that  term  here  signifies ;  that  the  term  is  not  thereby 
given  one  meaning  in  one  clause  and  a  different  meaning  in 
the  other,  and  that  the  person  aggrieved  may  recover  tlie 
penalty,  regardless  of  his  right  to  recover  damages.  A  ma- 
jority of  the  court  hold  the  latter  view,  which  was  adopted  by 
the  trial  court  and  upon  which  the  plaintiff  recovered. 

The  objection  now  urged  to  the  ordinance,  if  a  valid  one, 
should  have  been  specifically  stated  when  the  ordinance  was 
offered  in  evidence.  The  objection  was  general.  Had  there 
been  any  specific  objection  it  should  have  been  pointed  out  at 
the  time  so  that,  if  possible,  it  might  have  been  obviated. 
Doyle  V.  Tillage  of  Bradford,  90  111.  416. 

The  judgment  is  affii-med. 

Judgment  affimiea. 


The  Burlington  Insurance  Company 

V. 

S.  M.  &  W.  F.  Johnston  et  al. 

Agency — Bond  to  Secure  Insurance  Company — Advances  not  within. 

1 .  A  bond  given  to  an  insurance  company  by  an  agent  to  secure  the 
faithful  performance  of  his  duties,  including  an  account  of  all  sums  of 
money,  goods,  notes,  valuables  and  other  property  coming  into  his  hands, 
does  not  cover  advances  made  to  him  by  the  company. 

2.  In  the  case  presented,  it  is  held:  That  the  bond  in  question  had 
exclusive  reference  to  the  conduct  of  certain  appointees  as  special  agents; 
and  that  the  sureties  are  not  bound  for  individual  and  personal  indebtedness 
of  the  agents  to  the  company  on  account  of  transactions  outside  of  the 
contract. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  McLean  County ;  the 
Hon.  O.  T.  Eeeves,  Judge,  presiding. 
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Burlinf^fton  Jos.  Co.  y.  Johnston. 
Messrs.  Kebkiok,  Lucas  &  Spenceb,  for  appellant 

Pleasants*  P.  J.  The  Johnstons,  being  appointed  special 
agents  of  the  insurance  company  for  the  State  of  Illinois, 
excepting  Cook  County,  gave  a  bond  for  the  faithful  perform- 
ance of  their  duties,  which  the  other  appellees  executed  as 
sureties.  This  action  was  brought  upon  it  to  recover  a  balance 
claimed  to  be  due  for  advances  on  account  of  expenses,  and 
judgment  was  rendered  for  the  defendants  on  demuiTer  to  the 
declaration,  which  consisted  of  a  single  count 

It  set  out  in  hcec  verba  the  contract  of  agency,  which  was 
dated  November  14,  18S3,  to  be  in  force  from  January  1  to 
December  31,  1884,  and  showed  that  the  Johnstons  were  to 
devote  their  time  and  labor  to  the  interests  of  the  company, 
to  be  governed  by  its  printed  rules  and  other  written  or  printed 
instructions  of  its  secretary,  to  do  all  such  work  as  is  usually 
required  of  special  agents  of  insurance  comjianies,  to  organize 
the  business  in  Illinois,  appoint  agents  therein,  canvass  with 
them  and  canvass  themselves  when  not  otherwise  engaged  in 
the  interest  of  said  company.  For  the  faitliful  performance 
of  these  duties  the  company  agreed  to  pay  them  as  follows, 
to  wit:  "The  actual  expenses  of  each  while  traveling  in  the 
interests  of  said  company:  Providedy  however,  that  the  only 
items  of  exj)en3e  be  railroad  fare,  hotel  bills,  livery  hire  and 
bus  fare,  and  no  other  items  of  ex|  ense  shall  be  claimed  or 
allowed ;  and  provided  further,  that  in  no  case  shall  the  ex- 
pense bill  of  either  S.  M.  or  W.  F.  Johnston  exceed  the  sum 
of  |100  in  any  month  during  the  term  of  this  contract,  and 
an  itemized  bill  of  expenses  must  be  made  by  each  and  de- 
livered to  said  company  at  the  end  of  each  mouth;"  and 
in  addition  twenty-five  per  cent  of  the  net  premiums  ob- 
tained by  their  personal  work,  and  five  per  cent  of  the  net 
])remiums  taken  from  the  entire  State  of  Illinois,  but  in  no 
event  were  the  commissions  paid  to  agents — their  own  ex- 
penses and  the  five  per  cent  mentioned — taken  together,  to 
exceed  thirty-eight  per  cent  of  the  entire  net  premium  re- 
ceipts from  Illinois,  and  if  they  should,  the  Johnstons  were 
not  to  claim  or  be  paid  any  portion  of  said  five  per  cent  in 
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excess  of  said  thirty-eight  per  cent.  It  further  provided  that 
"  payments  of  the  above  amounts  shall  be  made  by  the  com- 
pany to  S.  M.  and  W".  F.  Johnston  monthly,  in  cash,  at  Bur- 
lington, Iowa,''  and  that  said  appointees  should  give  a  bond  as 
therein  prescribed. 

This  contract  was  extended  to  the  next  year  with  no  other 
change  than  that  the  commissions  to  agents,  their  own 
expenses  and  the  five  per  cent,  mentioned  should  not  together 
exceed  forty  per  cent,  of  the  net  premium  receipts  from 
Illinois. 

In  compliance  with  the  contract  in  that  behalf,  the  bond  in 
suit  was  executed,  which  is  also  set  out  at  large  in  the  declara- 
tion, and  by  which  the  obligors  promise  and  agree  that  said 
appointees  shall  "faithfully  fulfill  the  terms  of  said  contract 
and  of  all  modifications  and  extensions  of  the  same  in  writ- 
ing," and  "  faithfully  discharge  all  duties  devolving  upon 
them  as  special  agents,  and  shall  on  demand  deliver  unto  said 
Burlington  Insurance  Company,  or  their  attorney,  a  correct 
account  of  all  sums  of  money,  goods,  notes,  valuables  and  other 
property,  as  such  may  come  into  their  hands  as  special  agents 
of  said  company,  and  shall  pay  and  deliver  unto  said  com- 
pany, or  any  person  authorized  by  said  company  to  receive 
the  same,  all  balances,  sums  of  money,  goods,  valuables  and 
other  property  which  shall  be  due  by  them  to  said  Barling- 
ton  Insurance  Company,  and  shall  justly,  faithfully  and  hon- 
estly serve  said  company  as  special  agents  during  their 
continuance  in  such  capacity." 

It  then  avers  that  said  appointees  entered  upon  the  per- 
formance of  said  contract,  and  at  dijfferent  times  requested  the 
plaintiff  to  advance  money  to  them,  as  such  agents,  to  pay 
commissions,  expenses,  etc.,  to  enable  them  to  carry  on  the 
said  business  of  the  plaintiff,  and  with  the  understanding  and 
agreement  that  they,  on  demand,  would  pay  and  return  to  the 
plaintiff  all  money  so  received  by  and  due  from  them ; 
that  plaintiff  at  divers  times,  at  such  request,  did  advance  to 
them  for  that  purpose  large  sums  of  money,  and  that  in  addi- 
tion to  the  sums  so  advanced,  they  received,  collected  and 
retained  other  moneys  from  the  patrons  of  the  plaintiff  to  a 
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large  amount;  that  the  monejs  so  advanced  to  and  received 
and  collected  by  them  prior  to  January  1,  1885,  did  exceed 
thirty-eight  per  cent,  of  the  entire  net  premium  receipts  from 
Illinois,  and  that  twenty-live  per  cent,  of  the  net  premiums  on 
all  work  done  personally  by  them,  and  their  actual  exjjenses — 
provided  for  and  limited  as  before  stated — prior  to  said  date 
did  not  exceed  said  thirty-eight  per  cent.,  with  like  averments 
as  to  the  time  subsequent  to  January  1, 1885,  only  substituting 
"forty"  for  "thirty-eight"  per  cent.;  that  said  excess  of  the 
amount  so  advanced,  received  and  collected  by  them  over 
such  thirty-eight  and  forty  per  cent  in  said  periods  respect- 
ively amounted  in  each  period  to  a  large  sum,  to  wit,  $3,000, 
whereby  they  became  liable  and  promised  to  pay  the  same  to 
plaintiif,  but  have  neglected  and  refused  to  do  so  on  demand, 
by  reason  whereof,  and  by  the  means  aforesaid,  the  defend- 
ants herein  became  indebted  and  in  consideration  thereof 
promised  the  plaintiff  to  pay,  etc.;  but  though  often  requested, 
have  neglected  and  refused,  and  still  neglect  and  refuse  so  to  do. 

It  thus  appears  that  the  money  sued  for  is  not  alleged  to 
include  any  that  was  collected  or  received  by  these  appointees 
from  the  patrons  of  plaintiflf.  The  allegation  is  that  the  money 
so  collected  and  received,  together  with  those  advanced  by 
plaintiflf,  exceeded  the  limit  of  thirty-eight  and  forty  percent 
respectively,  of  the  net  premium  receipts  from  Illinois  in  the 
periods  mentioned. 

As  against  the  pleader  the  intendment  will  be  that  exclusive 
of  the  sums  so  advanced  this  limit  would  not  have  been  ex- 
ceeded; in  other  words,  that  the  balance  liere  sued  for,  is 
solely  on  account  of  advances  made  by  plaintifiF  at  their  re- 
quest for  the  purpose  of  paying  commissions  to  sub-agents  and 
other  expenses  and  to  enable  them  to  carry  on  the  business  of 
their  agency.  It  is  not  even  averred  that  these  expenses  were 
such  as  they  were  authorized  by  the  contract  to  incur.  But 
whatever  may  have  been  their  character,  the  advances  were 
made  by  the  plaintiflf  voluntarily,  upon  request  of  the  appoint- 
ees, and  with  the  agreement  that  they  were  to  be  returned  or 
repaid  on  demand. 

Thus  it  is  averred  that  these  were  transactions  between  the 
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parties  who  were  respectively  principal  and  agent  by  which 
the  latter  became  bound  to  the  former  directly  and  not  by  rea- 
son of  their  having  bonnd  it  to  third  parties.  They  were  there- 
fore not  transactions  by  the  latter  as  agents  of  the  former,  but 
in  their  individual  capacity,  and  by  which  they  became  simply 
and  directly  debtors  to  the  plaintiff. 

Such  were  not  provided  for  nor  contemplated  by  the  con- 
tract of  appointment  There  is  no  provision  in  it  for  the 
establishment  of  such  a  relation.  Their  indebtedness  to  the 
plaintiff  was  to  arise  only  indirectly  out  of  transactions  by 
which  they  should  bind  it  to  third  parties.  Their  expenses 
were  to  be  incurred  for  the  plaintiff,  reported  in  itemized 
form  at  the  end  of  each  month  and  paid,  not  advanced,  by  the 
plaintiff  monthly.  Thus  the  only  indebtedness  between  these 
parties  for  expenses,  as  contemplated  by  the  contract,  was  to 
be  an  indebtedness  from  the  plaintiff  to  the  appointees,  and 
not  from  the  latter  to  it.  Tliose  for  which  these  advances 
were  obtained  were  incurred  by  them  primarily  for  them- 
selves, although  the  company  might  also  indirectly  be  benefited 
by  them. 

The  bond  of  defendants  had  reference  exclusively  to  the 
conduct  of  these  appointees  as  special  agents  under  the  con- 
tract. It  did  not  bind  the  sureties  for  their  individual  and 
personal  indebtedness  to  the  company  on  account  of  transac- 
tions outside  of  the  contract. 

We  think  the  demurrerwas  properly  sustained  and  the  judg- 
ment will  be  ^affirmed.  Judgment  affirmed. 


Albigence  H.  Brown  and  Charles  F,  Emery 

V. 

Sylvanus  Shurtleff. 

Trust  Deed— Partition — Sale  of  Portion  of  Premises — Bill  for  Con- 
tribution, 

Upon  a  bill  filed  by  the  owner  of  a  portion  of  a  tract  of  land  subject  to  a 
trust  deed,  securing  a  note,  a  balance  on  which  he  had  been  required  to  pay, 
against  the  owners  of  other  portions  for  contribution,  it  is  held:    That  the 
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lien  of  the  trust  deed  was  not  affected  by  certain  partition  proceedings, 
wherein  a  certain  part  of  the  premiseR  was  set  apart  on  account  of  the  debt 
secured  by  the  trust  deed;  that  the  acceptance  by  the  holder  of  the  note  of 
the  proceeds  of  the  part  so  set  apart  did  not  extinguish  the  trust  deed;  that 
the  sale  by  the  trustee  of  the  compIainant*8  portion  of  the  premises  wai< 
le^l;  and  that  he  thereby  became  entitled  to  contribution  from  certain  of 
the  defendants. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  De  Witt  County;  the 
Hon.  Gkoege  W.  Herdman,  Judge,  presiding. 

Messrs.  Otten  &  Vail,  for  appellants. 

Messrs.  Moore  &  Warner,  for  appellee. 

Pleasants,  P.  J.  Appellee  filed  the  original  bill  herein  as 
purchaser  of  a  portion  of  a  tract  of  land  subject  to  incum- 
brance, which  he  paid,  against  the  owners  of  other  portions, 
for  contribution.  The  following  is  an  outline  of  the  case  made 
by  it 

In  March,  1871,  John  Adkisson  died  intestate,  seized  of 
234  acres  of  land  in  DeWitt  County,  and  leaving  a  widow.  Go- 
rilla, and  three  sons,  Thomas  B.,  Horace  and  Frank,  his  only 
heirs,  of  whom  the  last  named  was  a  minor. 

In  1874,  to  avoid  a  forced  sale  of  land  to  pay  debts  of  the 
estate,  the  widow  and  adult  sons  borrowed  of  appellant  Brown, 
through  Emery,  $2,000,  for  which  they  gave  their  note  at  five 
years,  with  interest  at  ton  per  cent,  per  annum,  payable  semi- 
annually, and  to  secure  it  executed  a  deed  to  Emery,  as  trus- 
tee, of  their  interest  in  139  acres  described,  including  the 
home  farm. 

To  the  August  term,  1875,  of  the  Circuit  Court  they  filed 
a  petition  for  dower  and  partition,  suggesting  that  ten  acres 
of  the  tract  described  in  the  trust  deed,  if  sold  in  lots  to  suit 
purchasers,  would  probably  bring  enough  to  pay  oflF  that  debt, 
and  asking  that  such  amount  be  so  sold  for  that  purpose,  and 
the  residue  of  all  partitioned,  or  that  all  be  partitioned  and 
the  incumbrance  apportioned  among  the  co-tenants.     The  mi- 
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nor  son  and  Emery,  the  trustee,  were  made  defendants,  but 
the  latter  did  not  appear,  and  Brown  was  not  a  imrty  named* 
A  decree  was  made  accordint^  to  the  prayer  of  the  petition. 
The  land  embraced  in  the  trust  deed  was  divided  into  five  par- 
cels, of  which  lot  one,  of  ten  acres,  was  ordered  to  be  sold  to 
pay  the  Brown  debt;  lot  two  was  set  off  to  Horace;  lot  three 
to  Frank;  lot  four  to  the  widow,  as  part  of  her  dower,  and 
lot  five  to  Thomas  B.  The  part  not  covered  by  the  trust 
deed  was  also  partitioned  to  the  satisfaction  of  the  parties. 

Horace  paid  one-third  of  the  debt  and  had  his  lot  released. 
The  master,  some  years  afterward,  sold  lot  one,  and  paid  over 
the  proceeds,  amounting  to  $1,076.40  after  deducting  the  costs 
and  expenses,  to  the  trustee.  No  further  payment  being 
made,  the  trustee,  by  direction  of  Brown,  who  still  held  the 
nbte,  advertised  the  premises,  excepting  said  lots  one  and  two, 
to  be  sold  on  January  20,  1882. 

Meanwhile,  in  January,  1876,  Thomas  had  conveyed  his  lot 
five  to  Andrew  Hutchin,  whose  deed  recited  the  liability  of 
the  land  so  conveyed  for  any  balance  of  the  mortgage  debt 
that  might  remain  after  the  application  of  the  proceeds  of  lot 
one,  but  expressly  limited  the  grantor's  personal  liability  to 
the  grantee  on  that  account  to  $200.  On  February  26,  1876, 
Hutchin  conveyed  twenty-one  acres  of  said  lot  five  to  appel- 
lee, and  another  portion  to  P.  H.  Mills,  and  on  the  6th  of 
March  following,  the  residue  to  Jacob  Vogle,  who,  on  March 
21,  1878,  conveyed  to  George  W.  Ely,  and  he,  on  the  same 
dav,  to  Samuel  Dunmire. 

On  the  day  advertised  for  the  trustee's  sale,  as  above  men- 
tioned, the  widow  paid  him  $450,  which  was  imderstood  to  bo 
or  to  make  up  her  full  share  of  the  debt,  and  the  trustee  sold 
the  portion  of  lot  five  which  had  been  conveyed  to  appellee 
for  the  balance,  $685.66.  It  was  bid  off  by  John  Warner,  for 
the  beuefit  of  appellee,]who  reimbursed  him  the  amount  so  paid. 
The  bill  made  defendants,  the  widow  and  sons,  and  Hutchin, 
Mills,  Vogel,  Ely,  Dunmire  and  Warner,  and  prayed  that  the 
owners  of  lot  three  and  the  other  portions  of  lot  five  (con- 
veyed by  Hutchins  to  Mills  and  Yogle)  contribute  8nd  pay  to 
complainant  their  duo  proportions  of  the  amount  he  had  so 
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))aid,  and  for  general  relief;  and  after  demurrer  thereto  sus- 
tained, an  amendment  was  filed  to  the  December  term,  1SS*2, 
making  Brown  and  Emery  defendants  also,  and  praying  that 
Emery  be  required  to  answer  as  to  payments,  fees  and  ex- 
penses made  on  said  loan,  and  if  he  or  Brown,  or  both,  had 
received  any  money  thereon  to  which  they  were  not  entitled, 
they  be  decreed  to  pay  it  back  to  the  proper  parties;  that  the 
deed  from  the  trustee  to  Warner  be  set  aside,  and  for  general 
relief. 

All  the  defendants  answered,  some  severally  and  others 
jointly  and  severally,  and  by  cross-bill  of  Vogle,  Mills  and 
Dimmire,  two  grantees  of  the  remainder  in  fee  of  a  portion 
set  off  to  the  widow  for  her  dower,  were  brought  in  and 
answered  it.  Replications  were  tiled  and  proofs  taken.  It  is 
mmecessary,  however,  to  notice  these  further  pleadings  or  the 
proofs,  since  they  present  nothing  that  modifies  the  bearing 
of  the  facts  set  forth  in  the  bill,  which  are  clearly  established 
and  present  all  the  equities  in  the  case. 

On  final  hearing  the  court  found  that  Emery,  being  a  party 
to  the  partition  proceedings,  was  bound  by  the  decree  therein; 
that  Brown  also,  by  accepting  the  proceeds  of  the  master's 
sale  of  lot  one  under  it,  ratified  and  was  bound  by  it;  that  said 
sale  and  payment  over  of  the  proceeds  to  the  trustee  released 
or  extinguished  the  trust  deed;  that  complainant  was  not 
entitled  to  contribution  from  anybody  because  his  land  was 
not  subject,  at  the  time  it  was  sold,  to  the  lien  of  the  trust 
deed ;  that  the  sale  of  it  by  the  trustee  was  unauthorized  and 
illegal  and  the  payment  by  Warner  to  him,  for  the  benefit  of 
complainant,  of  the  $685.66,  was  compulsory,  and  therefore 
ordered  that  the  trustee,  within  sixty  days,  repay  it  with  in- 
terest to  date  of  decree,  making  $850.96  and  interest  thereon 
from  that  date,  until  paid,  and  that  his  deed  to  Warner  be 
set  aside.  The  bill  was  dismissed  as  to  all  defendants  except 
appellants,  and  the  costs  were  adjudged  against  Emery. 

We  must  think  these  findings  and  orders  were  all  wrong. 
As  we  understand  it,  the  partition  decree  did  not  purport,  nor 
does  it  otherwise  appear  that  it  was  intended  to  affect  any 
right  of  Brown  as  then  existing  under  the  trust  deed. 
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Nothing  of  the  kind  was  asked  of  the  court.  The  petition 
was  to  set  apart  a  small  portion  of  what  was  embraced  in  the 
deed,  not  in  absoUite  substitution  for  the  whole  as  security  to 
the  creditor,  but  as  a  means  of  raising,  if  it  would  raise, 
enough  to  release  the  residue.  Whether  it  would  or  not  was 
then  uncertain.  The  arrangement  was  proposed  as  in  the  inter- 
est of  the  debtors  and  of  no  concern  to  the  creditor,  and  the 
order  simply  authorized  the  experiment. 

But  if  it  had  been  asked,  and  right  in  itself,  the  court  was 
without  power  to  do  it.  In  the  deed,  which  was  on  record, 
Brown  was  named  as  having  all  the  beneficial  interest,  and 
Emery  only  the  naked  legal  title,  as  such  was  the  fact ;  yet 
Brown  was  not  made  a  party  to  the  proceeding,  nor  represented 
therein  by  Emery,  who  was.  Therefore  the  decree  could  not, 
of  its  own  force,  bind  him.  McGraw  v.  Bayard,  96  111.  146 ; 
Land  Co.  v.  Peck,  112  111.  408,  435. 

And  if  the  court  had  possessed  the  power,  it  would  have 
been  error  so  to  use  it.  The  debt  was  just  and  the  security 
freely  given.  There  was  no  pretense  that  anything  had  since 
occurred  to  change  the  equities  of  the  parties  further  than  it 
iiad  paid  the  debt  Upon  what  notion  of  law  or  right,  then, 
could  the  court  modify  the  contract  or  make  a  new  one,  or 
release  any  part  of  the  security?  The  parties  most  interested 
did  not  so  understand  it,  as  is  shown  by  the  original  bill,  by  the 
deed  to  Hutchin  and  by  the  widow's  payment. 

Then,  since  the  decree  itself  did  not  contemplate  the  extin- 
guishment of  the  trust  deed  until  the  debt  should  be  fully 
paid,  Brown's  acceptance  of  the  proceeds  of  the  master's  sale 
in  pursuance  of  that  decree  could  have  no  such  effect.  His 
note  was  then  due.  The  money  so  received  paid  it  in  part. 
It  was  raised  by  sale  of  part  of  his  security,  and  it  was  imma- 
terial to  him  whetlier  such  sale  was  made  by  his  debtors  or  by 
the  master  or  by  the  trustee. 

It  follows  that  the  sale  by  the  trustee  of  appellee's  parcel 
to  make  the  balance  remaining  due  was  not  illegal.  It  was 
provided  in  the  trust  deed  that  in  default  of  payment  he  might 
at  once  proceed  to  sell  the  property  thereby  conveyed,  "en- 
tire, without  subdivision,  or  in  parcels  and  subdivisions,"  in  his 
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discretion,  and  the  fact  that  this  parcel  was  sold  rather  than 
some  others,  by  an  understanding  with  their  owners  and  in 
fear  of  an  injunction,  if  lie  attempted  to  sell  them,  would 
furnish  to  appellee  no  ground  of  complaint  or  relief  as  against 
the  trustee  or  Brown.  St  Joseph  Mfg.  Co.  v.  Daggett,  84 
111.  656,  559. 

But  the  sale  of  his  land  did  entitle  him  to  contribution  from 
others  in  like  case,  as  to  liability  for  the  debt.  It  had  been 
contracted  for  the  common  and  equal  benefit  of  those  who 
inherited  in  common  the  land  pledged  for  its  payment.  From 
the  record,  as  it  stands,  it  appears  that  Frank  is  chargeable 
with  one-third.  Pitsworth  v.  Stout,  49  111.  78;  Freeman  on 
Co-Ten.  &  Pare,  Sec.  512.  For  the  same  reason  Tliomas  B.  was 
chargeable  for  the  same  proportion,  but  he  has  discharged  it 
upon  Hutchin,  except  as  to  $200.  This  sum  he  should  pay, 
and  the  residue  of  his  original  third  be  charged  to  Hntchiu, 
if  he  is  solvent,  and  if  not,  to  his  grantees,  in  the  inverse 
order  of  alienation  from  him. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 
directions  to  ascertain  the  amounts  due  by  way  of  contribu- 
tion from  the  other  parties  liable,  and  decree  that  they  pay 
the  same  to  complainant. 

Meversed  and  remanded^  mth  directions^ 


Sandie  Browk 

V. 
BlERMAN,  HeIDELBURG  &  CoMPANT. 

Sales — Rescission — Fraud — Replevin  to  Reclaim  Goods  from  Third 
Parti/ — Evidence — Depositions  in  other  Suits — Report  to  Mercantile 
Agency — Preconceived  Intention  not  to  Pay — Knowledge  by  D^endant— 
Father  and  Son. 

1.  In  an  action  of  replevin  to  reclaim  goods  sold  to  the  defendant  by  his 
son,  who,  it  is  claimed,  bad  purchased  tbem  of  the  plaintiffs,  **  with  the  pre- 
conceived intention  not  to  pay/*  and  of  which  intention  the  defendant  is 
alleged  to  have  had  knowledge,  it  is  held:  That  certain  depasitions,  taken 
in  cases  in  which  the  defendant  was  not  a  party,  to  prove  fraudulent  repre- 


Third  District — May  Term,  188G.         575 

Brown  v.  Bierman,  Heidelburg:  &  Co. 

8?i]tation8  by  the  son  to  third  persons,  were  improperly  admitted  by  the  court 
below ;  that  the  report  of  the  son's  financial  condition,  made  by  an  a^ent  to 
a  mercantile  agrency,  was  also  improperly  admitted;  that  the  evidence  does 
not  support  the  findins^  that  the  defendant,  when  he  purchased,  knew  that  his 
son  purchased  the  goods  in  question  with  a  preconceived  intention  not  to 
pay  for  them;  and  that  their  relations  as  father  and  son  and  creditor  and 
debtor,  and  certain  other  circuni!*tances  relied  on,  are  insufficient  to  charge 
the  defendant  with  knowledge  of  any  fraudulent  intention  on  the  part  of 
his  son. 

2.    Fraud  must  be  established  by  evidence  so  clear  and  cogent  that  it 
leaves  the  mind  well  satisfied  that  the  charge  is  true. 

[Opinion  filed  January  14,  1887.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

Messrs.  Allen,  Brown  &  Brown,  for  appellant. 

We  insist  that  the  evidence  could  not  be  stronger  of  the 
good  faithof  appellant  in  the  entire  transaction,  and  that  there 
is  really  nothing  in  the  way  of  imputation,  or  even  suspicion  of 
fraud,  or  knowledge  or  notice  of  the  same,  in  this  entire  record 
against  him.  Such  being  the  case,  the  verdict  of  the  jury,  in 
finding  for  appellees,  should  liave  been  set  aside  by  the  court 
below.  C,  R  I.  &  P.  R  R  Co.  v.  Dingman,  1  111.  App.  162; 
Dunton  v.  Chamberlain,  1  111.  App.  361;  Reid  v.  Furness,  11 
111.  App.  645;  Munson  v.  Farwell,  16  111.  App.  365;  Catlin  v. 
Warren,  16  111.  App.  418;  C,  R  I.  &  P.  R  R  Co.  v.  Her- 
ring, 57  111.  69;  C,  C.  &  I.  Ey.  v.  Troesch,  57  111.  155; 
Davenport  v.  Springer,  63  111.  276;  Schwartz  v.  Lammers,  63 
111.  500;  Palmer  v.  McAloy,  58  111.  24;  Bonnell  v.  Wilder, 
67  m.  327;  C,  B.  &  Q.  R  R  Co.  v.  Stumps,  69  HI.  409; 
St  P.,  F.  &  M.  Xns.  Co.  v.  Johnson,  77  111.  598;  C.  &  A. 
R  R  Co.  V.  Rice,  71  111.  567. 

Appellant's  purchase  having  been  made  in  good  faith  and 
for  a  valuable  consideration,  accompanied  with  possession, 
should  have  been  protected.  He  had  no  participation  in  the 
fraud  or  misrepresentations  of  Charles  R  Brown,  even  though 
there  had  been  proof  of  such,  and  therefore  should  not  have 
been  prejudiced  thereby.     Brown  v.  Riley,  22  111.  45;  Neece 
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V.  Haley,  23  111.  416;  Chaffin  v.  Kimball,  23  111.  36;  Moore  v. 
Bracken,  27  111.  23;  Kranert  v.  Simon,  65  Dl.  344;  Gavagan 
V.  Bryant,  83  111.  376;  Miller  v.  Kirby,  74  111.  242;  Cole  v. 
Cosgrove,  16  111.  App.  167. 

Messrs.  Sanders  &  TIaynes,  for  appellees. 

Where  a  purchaser  from  a  fraudnlcnt  vendor  has  knowl- 
edge of  snch  facts  as  would  excite  the  suspicions  of  a  man  of 
ordinary  prudence  and  capacity,  and  shuts  his  eyes  and  re- 
fuses to  inquire,  he  does  not  purchase  in  good  faith,  and  is 
affected  with  notice  of  fraud  ui)on  prior  creditors  affected  by 
the  sale.     State  v.  Esdell,  C.  &  J.,  6  Mo.  396. 

If  facts  are  brought  to  the  knowledge  of  a  party  which 
would  put  him,  as  a  man  of  common  sagacity,  upon  inquiry, 
he  is  bound  to  inquire,  and  if  he  neglects  to  do  so  he  will  be 
chargeable  with  notice  of  what  he  might  have  learned  upon 
examination.  Bigelow  on  Frauds,  288;  Hanchett  v.  Kimbark, 
19  Chi.  Leg.  News,  61. 

Although  there  were  no  fraudulent  misrepresentations  or 
false  pretenses,  yet  the  purchase  of  goods  on  credit,  by  one 
who  has  formed  a  preconceived  design  not  to  pay  for  them, 
is  such  a  fraud  as  would  render  the  sale  voidable.  Rowley  v. 
Bigelow,  12  Pick.  307;  Qarbutt  v.  Bank,  22  Wis.  384;  Morrill 
V.  Blackman,  42  Conn.  324;  Andrew  v.  Deitrich,  14  Wend.  31. 

Pleasants,  P.  J.  Tliis  case,  in  its  facts,  is  substantially 
like  that  of  Henry  W.  King  &  Co.  v.  Sandie  Brown,  of  this 
term.  [Soe  posty  p.  579.]  Appellee's  firm  also  sold  goods  to 
Charles  K.  Brown  about  the  same  time,  and  brought  this  suit 
against  appellant  to  recover  what  remained  of  them  after  he 
had  purchased  the  stock  of  said  Charles  and  taken  possession 
thereof  as  stated  in  said  oj)inion.  The  result,  however,  was 
different,  being  in  favor  of  the  plaintiffs,  and  also  the  specific 
fraud  relied  on  as  tlie  ground  of  their  right  to  rescind  their 
sale  and  reclaim  the  goods,  which  was  that  Charles  purchased 
of  them  "with  the  preconceived  intention  not  to  pay,"  and 
the  defendant  of  him,  with  knowledge  of  such  intention. 
Only  two  instructions,  both  right  in  the  abstract,  were  asked 
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on  their  behalf,  and  given:  first,  that  if,  from  the  evidence, 
the  jury  believed  these  propositions  of  fact,  they  should  find 
for  the  plaintiffs;  and  second,  that  fraud  may  be  shown  by 
circnmstances,  without  direct  proof.  All  that  were  asked  by 
the  defendant  were  also  given. 

There  was  no  pretense  of  any  fraudulent  misrepresentation 
by  Charles  to  plaintiffs ;  but  to  establish  the  different  ^nd 
specific  fraud  charged  against  him  they  attempted  to  show 
siich  misrepresentations  to  others,  and  for  that  purpose  offered 
depositions  taken  by  them  in  suits  against  him  to  which  appel- 
lant was  not  a  party,  with  what  purport  to  be  copies  of  letters 
between  them  attached  to  said  depositions  as  exhibits,  which 
were  admitted  over  objection. 

That  proof  of  the  fraud  imputed  to  Charles  was  essential 
to  a  case  against  this  defendant  is  clear,  and  if  it  be  admitted 
that  this  might  be  shown  by  his  fraudulent  misrepresentations 
of  his  fi'nancial  condition  to  otliers  of  whom  he  made  pur- 
chases about  the  same  time,  still  the  proof  of  such  misrepre- 
sentations must  be  made  by  evidence  competent  as  against  this 
defendant,  and  since  he  was  not  a  privy  of  Charles  in  respect 
to  the  property  in  question — his  title  to  it  not  depending  upon 
the  validity  of  Charles'  title  as  against  the  plaintiffs — we  do 
not  understand  upon  what  principle  depositions  taken  in  suits 
against  Charles,  to  which  he  was  not  a  party,  of  witnesses  whom 
be  had  no  right  or  opportunity  to  cross-examine,  can  be  so 
regarded.     Wharton  on  Ev.,  Sec.  177. 

The  report  of  Charles'  condition  and  standing  made  by  the 
witness  Warren  to  the  Dun  Mercantile  Agency  was  objec- 
tionable for  the  same  and  other  reasons.  He  said  it  was  made 
from  his  recollection  of  Charles'  statements  and  information 
from  others,  and  the  parts  were  not  distinguished  as  to  their 
respective  sources.  He  did  not  say  he  had  forgotten  that 
statement  or  any  part  of  it,  nor  that  the  report  was  made  at 
the  time  of  the  statement  and  he  then  knew  it  was  correct; 
nor  that  Charles  had  ever  seen  or  authorized  it;  and  so  no 
reason  is  perceived  why,  even  as  against  Charles,  he  should 
not  have  been  required  to  testify,  like  other  witnesses,  from 
present  recollection  of  facts,  refreshed,  if  he  desired  it,  by  rcf er- 
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ence  to  his  report  as  to  any  other  proper  memoranduin,  with- 
out admitting  the  report  itself  as  evidence.  But  counsel  did 
not  discu^^s  these  questions  and  we  have  not  thought  them  of 
suflScient  importance  in  this  case  to  require  a  careful  exami- 
nation. 

We  reverse  the  judgment,  because  in  our  opinion  the  evi- 
dence admitted  was  not  of  a  character  or  sufficient  to  support 
the  finding  that  appellant  knew,  when  he  purchased,  that 
Charles  intended,  when  he  purchased,  not  to  pay  for  these 
goods.  The  circumstances  urged  as  justifying  it,  are,  that  they 
sustained  the  relation  of  father  and  son ;  that  appellant  loaned 
Charles  nearly  all  of  the  capital  on  which  he  went  into  the 
business,  and  which  all  went  to  pay  for  the  goods  then  in  the 
store;  that  this  fact  was  not  made  known  by  appellant  to  ap- 
pellees and  others  of  whom  Charles  afterward  made  purchases 
to  keep  up  his  stock ;  that  they  had  occasional  interviews  in 
which  there  was  more  or  less  talk  about  the  business;  that 
after  two  years  and  a  half  the  indebtedness  of  Charles  for  this 
loan  was  not  reduced;  that  appellant  did  not  sooner  take 
measures  to  collect  or  secure  it;  that  just  before  purchasing 
he  consulted  lawyers,  first  in  St.  Louis,  where  he  resided,  and 
afterward  at  Springfield,  where  Charles  was  carrying  on  the 
business,  and  upon  advice  of  the  latter  changed  his  plan  of 
taking  judgment  notes  to  that  of  an  outright  purchase,  so 
shortly  before  the  bills  made  by  Charles  for  fall  purchases 
matured. 

Now,  if  it  were  conceded  that  when  Charles  purchased  the 
goods  in  controversy  he  positively  intended  never  to  pay  for 
them,  which  is  by  no  means  satisfactorily  proved,  even  as 
against  him,  these  circumstances  would  not  tend  to  show  that 
appellant  had  any  knowledge  of  such  intention,  or  of  any  fact 
that  should  have  put  him  upon  inquiry  in  respect  to  it.  At 
most,  they  are  no  more  than  grounds  of  suspicion  that  he  may 
have  known  it  But  fraud  is  not  to  be  presumed.  It  must  be 
established  by  proof.  And,  as  was  said  in  Shinn  v.  Shinn,  91 
111.  477,  "something  mure  than  suspicions  are  required  to 
establish  it.  The  evidence  must  be  clear  and  cogent,  and 
leave  the  mind  well  satisfied  that  the  charge  is  true."     In  the 
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liglit  of  the  facts  clearly  proved  on  tlie  part  of  appellant,  and 
which  are  stated  in  the  opinion  in  King  &  Co.  v.  Sandie 
Brown,  above  referred  to,  and  apply  as  fnlly  to  the  case  of 
these  appellees,  even  the  grounds  for  suspicion,  as  to  appel- 
lant, are  shown  to  be  unsubstantial.  We  find  nothing  in  this 
record  to  overcome  the  presumption,  to  which  he  was  entitled, 
that  he  was  an  honest  man.  His  deaUng  with  his  son  in  all 
its  course  appears  to  us  to  have  bisen  natural  and  entirely  con- 
sistent with  good  faith.  The  verdict  was  so  plainly  against 
the  evidence,  if  not  wholly  without  any  to  support  it,  that  it 
ought  to  have  been  set  aside  and  a  new  trial  granted.  For 
the  error  of  the  court  below  in  refusing  so  to  do,  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Reversed  cmd  remanded. 


Henry  W.  King  &  Company 

V. 

Sandie  Brown. 

Sales — Fraudulent  BepresentationR  in  Purchase  of  Goods — Suhs^equent 
Sale  by  Purchaser  to  Father — Rescission^Replevin — Evidence — Instruc- 
tions, 

1.  To  warrant  the  rescission  of  a  sale  the  vendor  miiflt  show  actual  fraud, 
consisting  in  a  positive  intention  of  the  vendee,  at  the  time  of  the  purchase, 
not  to  pay,  or  in  false  representations  as  to  his  ability  to  pay. 

2.  Known  insolvency  is  not  sufficient  proof  of  an  intention  not  to  pay 
for  gfoods  purchased. 

3.  In  an  action  of  replevin  to  recover  goods  sold  to  the  son  of  the  defend- 
ant prior  to  the  transfer,  by  the  son  to  the  father,  of  the  stock  of  goods  in 
payment  of  a  larpre  ind»^btedness,  it  is  held:  That  the  evidence  sustains  the 
verdict  for  the  defendant;  that  it  does  not  appear  that  the  defendant  had 
knowledge  of  any  fraudulent  or  false  representations  made  to  the  plaintiffs 
by  his  son;  that  knowledge  that  his  son  was  in  embarrassed  circumstances 
would  not  put  him  on  inquiry  as  to  whether  he  had  committed  fraud;  and 
that  there  is  no  substantial  error  in  giving  and  refusing  instructions. 

[Opinion  filed  January  14,  1887.] 
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In  connection  with  this  case  see  the  related  case  of  Brown 
V.  Bierman,  ante,  p  574. 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  tlie 
Hon.  Jahes  a.  Creighix>n,  Judge,  presiding. 

Messrs.  Bradley  &  Beadley  and  W.  D.  Caepenter,  for 
appellants. 

Messrs.  Allen,  Brown  &  Brown",  for  appellee. 

Pleasants,  P.  J.  In  the  winter  of  1881-2,  Charles  E. 
Brown,  who  had  previously  resided  at  St.  Louis  with  his 
father,  the  a])pellee,  came  to  Springfield  and  engaged  as  clerk 
in  the  old  established  clothing  and  tailoring  house  of  his  cousin 
William  S.  Hunter.  After  a  few  months  of  such  service  lie 
bought  a  half  interest  in  the  business  for  $10,000,  of  which 
his  father  advanced  for  him  the  sum  of  $9,000,  taking  his  note 
therefor,  payable  one  day  after  date  with  interest  at  eight  per 
cent.  About  a  year  thereafter  Hunter  sold  his  remaining 
interest  to  P.  P.  O'Donnell,  and  in  February,  1884,  Brown 
bought  out  O'Donnell  for  $6,188,  being  sixty-eight  per  cent, 
of  the  invoice  price.  He  paid  down  $1,000,  and  for  the  resi- 
due gave  his  two  notes  indorsed  by  his  father  and  uncle. 

Appellee  was  then  and  for  many  years  had  been  in  business 
with  Jaccard  &  Company,  a  large  jewelry  house  in  St.  Louis. 
He  was  here  a  few  times  while  his  son  was  carrying  on  this 
business,  and  the  latter  visited  the  family  at  St.  Louis  monthly 
or  oftener,  arriving  late  on  Saturday  evening  and  returning 
early  Monday  morning.  From  the  little  conversation  between 
them  on  that  subject  upon  these  occasions,  from  Charles' 
expressed  desire  to  change  his  location,  and  from  his  own  gen- 
eral observation  when  here,  appellee  got  the  impression  that 
the  situation  was  not  altogether  satisfactory,  but  he  had  no 
particular  or  definite  knowledge  of  it,  nor  made  any  special 
inquiry  respecting  it.  Only  the  first  year's  interest  on  his 
note  for  $9,000  had  been  paid.  He  knew,  in  a  general  way, 
that  Charles  was  owing  some  debts  to  other  parties  for  goods. 
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and  in  tlie  latter  part  of  the  summer  or  fall  of  1884,  became 
apprehensive  that  he  would  not  be  able  to  ^*  pull  through." 
About  the  first  of  November  he  learned  from  O'Donnell  that 
the  note  to  him  for  $3,188  was  wholly  unpaid,  though  past 
due,  and  was  pressed  for  payment  The  other,  for  $2,000,  was 
in  bank  and  about  to  become  due.  Tliereupon  he  consulted 
counsel,  came  to  Springfield,  and  after  further  legal  advice 
taken  here,  bought  tlie  entire  concern  in  satisfaction  of  his 
own  claim  and  the  indebtedness  to  O'Donnell,  which  he  then 
assumed  and  afterward  paid.  His  claim,  thus  increased, 
amounted  to  about  $17,000.  The  goods  invoiced  at  about 
$21,000,  but  the  uncontradicted  testimony  is  that  they  were 
not  woi-th  more  than  50  cents  on  the  dollar,  and  less  was 
realized  on  them  by  appellee.  The  notes  and  accounts,  to- 
gether amounting  to  something  like  $3,000,  were  worthless. 
Charles  had  paid  for  his  spring  purchases.  Those  made  for 
the  fall  were  received  in  August  and  September,  on  four 
months'  time,  and  aggregated  from  $2,500  to  $3,000.  Among 
them  was  a  bill  of  clothing  of  $866,  bought  of  appellants,  on 
representations  by  him  respecting  his  financial  condition  which 
they  claim  were  false  and  fraudulent. 

On  the  4th  of  November,  the  bill  of  sale  to  his  father  was 
executed  and  the  stock  delivered.  It  was  put  in  charge  of 
Mr.  Culver,  who  had  been  a  salesman  under  Charles,  but  he 
employed  new  help  and  proceeded  to  dispose  of  it  according 
to  directions  of  appellee. 

A])pellants  then  brought  this  suit  in  replevin  for  the  goods 
so  bought  of  them.  The  verdict  was  for  the  defendant,  find- 
ing the  property  to  be  in  him,  and  awarding  1  cent  damages. 
A  motion  for  a  new  trial  was  overruled,  and  judgment  entered 
on  the  verdict,  from  which  the  plaintifl^s  took  this  appeal. 

The  foregoing  facts,  with  the  representations  by  means  of 
which  Charles  R.  Brown  obtained  the  goods  in  controversy, 
show  the  whole  case  made  for  plaintitfs.  It  presented  two 
questions  of  fact:  first,  were  these  representations  fraudulent 
on  the  part  oi'  Charles;  and  second,  was  defendant  chargeable 
with  notice  of  this  fraud  when  he  purchased  of  him. 

To  entitle  plaintiffs  to  recover,  they  were  required  to  estab- 
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lish  the  affirmative  on  both  by  a  preponderance  of  evidence. 
Authorities  can  hardly  be  necessary,  but  with  special  reference 
to  the  second,  we  cite  the  following :  Gavagan  v.  Bryant,  83 
111.  376;  Schweizer  v.  Tracy,  76  111.  345;  Miller  v.  Kirby,  74 
111.  242;  Kranert  v.  Simon,  65  HI.  344;  Qessing  v.  McCloskey, 
37  111.  341,  352;  Catlin  v.  Warren,  16  111.  App.  418;  Axtell  v. 
Cullen,  3  111.  App.  527;  Storey  v.  Agnew,  2  111.  App.  353. 

Conceding,  then,  for  all  present  purposes,  tliat  tliis  was  done 
as  to  tlie  tirst,  we  would  not  feel  at  liberty  to  disturb  the  find- 
ing against  them  on  the  second,  even  if  it  were  based  on  their 
own  evidence  alone.  But  there  was  very  e^ear,  positive  and 
uncontradicted  testimony  on  the  part  of  defendant  that  he  had 
in  fact  no  knowledge  or  information  wliatever  of  any  repre- 
sentation made  by  Charles  to  plaintiffs  or  to  any  other  party 
of  whom  be  bought,  or  that  he  had  bought  of  them  or  eitlier 
of  them,  nor  of  any  fact  or  circumstance  to  excite  a  suspicion 
that  he  had  made  any  fraudulent  or  false  representations  to 
anybody;  and  upon  all  the  evidence,  under  any  instructions 
that  could  have  been  properly  given,  a  finding  that  lie  pur- 
chased bona  fide^  for  value  and  without  notice  of  any  fraud 
upon  plaintiffs,  ought  to  stand. 

The  jury  were  instructed,  as  asked  by  plaintiffs,  to  the  effect 
that  if  Charles  obtained  credit  of  .them  for  tiiese  goods  with  a 
preconceived  intention  not  to  pay  for  them,  or  by  means  of 
fraudulent  representations  respecting  his  financial  condition, 
they  would  have  the  right  to  rescind  the  sale  as  against  him, 
and  if  defendant  participated  in  the  fraud,  to  recover  in  this 
action,  and  that  fraud  might  be  shown  by  circumstances. 
Those  given  for  the  defendant  went  still  further  in  favor  of 
plaintiffs,  and  made  his  right  to  hold  the  goods  depend  upon 
l)roof  that  his  purchase  of  Charles  was  made  "in  good  faith, 
and  for  a  valuable  consideration,  and  without  notice  of  said 
false  representations." 

But  appellant's  principal  point  is  that  the  court  refused  to 
give  also  the  three  following:  1.  That  if  they  believe  from 
the  evidence  in  this  case  that  the  defendant  Sandie  Brown, 
])reviou8  to  the  time  of  the  purchase  of  the  stock  of  goods 
from  Charles  R.  Brown,  knew  that  Charles  E.  Brown  was  in 
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difficulty  of  a  financial  character,  and  allowed  Charles  K. 
Brown  to  continue  in  businetiS  and  purchase  new  goods  of 
King  &  Company,  whether  Sandie  Brown  knew  all  the  facts  or 
not,  if  tlie  jury  believe  from  the  evidence  that  he  knew 
enough  regarding  the  financial  condition  of  Charles  R.  Brown 
to  put  him  upon  inquiry,  or  to  excite  the  suspicions  of  a  pru- 
dent man,  then,  in  purchasing  said  stock  of  goods  of  Charles 
R.  Brown  to  cancel  a  pre-existing  debt,  he  could  receive  no 
better  title  to  said  goods  than  Charles  R.  Brown  had  against 
the  claim  of  King  &  Company. 

2.  Tells  the  jury  that  upon  the  same  hypothesis  stated  in 
the  first,  the  defendant  "  made  himself  a  party  to  the  fraud," 
if  any  there  was. 

3.  That  if  from  all  the  evidence  in  the  case  yon  believe 
that  Charles  R.  Brown  purchased  the  goods  from  the  plaintiffs 
upon  representations  of  his  financial  worth  and  standing,  and 
such  representations  were  false,  and  that  plaintiffs  relied  upon 
them  as  true  and  extended  to  said  Brown  a  credit  for  such 
goods,  relying  upon  such  representations  as  true,  then  no  title 
passed  by  such  purchase  in  such  goods  to  said  Brown  from  the 
plaintiffs. 

This  last  one,  applying  only  to  the  title  as  between  plaintiffs 
and  Charles  R.  Brown,  would  be  quite  useless,  unless  it  were 
the  law  that  /if  Charles  acquii-ed  no  title  the  defendant  could 
acquire  none  through  him,  and  was,  therefore,  very  liable  to 
mislead  the  jury  to  that  conclusion.  The  proposition  con- 
tained in  it  is  clearly  set  forth,  in  its  proper  connection  and 
with  all  its  legitimate  bearing  upon  the  real  issue  in  sev- 
ei-al  of  those  given.  We  think  the  others  were  also  rightly 
refused,  as  inapplicable,  misleading  and  substantially  unsound. 
There  is  no  evidence  in  the  record  bringing  home  to  the 
defendant  the  knowledge  of  any  particular  act  or  declaration 
of  Charles,  or  of  any  particular  fact  relating  to  his  "difficul- 
ty,'' that  would  tend  to  show  he  had  misrepresented  his  con- 
dition. He  had  known  from  the  first  that  Charles  started  in 
business  upon  a  capital  almost  wholly  borrowed,  and  then 
knew  that  he  had  not  reduced  that  debt,  and  that  he  owed 
some  others  for  goods  purchased  to  replenish  his  stock;  but  to 
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whom,  how  much,  or  upon  what  representation,  if  anj,  he  had 
contracted  these  debts  for  goods,  or  that  they  amounted,  in  the 
aggregate,  to  any  considerable  sum,  it  appeal's  he  did  not 
know.  True,  the  hypothesis  of  these  instructions  is  "  if  he 
knew  enough  regarding  the  financial  condition  of  Charles  R 
'Brown  to  put  him  upon  inquiry  or  to  excite  the  suspicions  of  a 
prudent  man;"  but  that  above  stated  is  all  there  was  to  consti- 
tute "enough."  And  how  prudent  a  man?  Suspicious  of 
what?  Inquiry  in  regard  to  what?  In  Hanchett  v.  Kiinbarki 
118  111.  132,  the  Supreme  Court  say  a  "reasonably  prudent 
person"  and  "inquiry  in  regard  to  the  fraud,"  but  the 
refused  instructions  do  not  Appellee's  knowledge  may  have 
been  quite  enough  to  excite  his  fear  that  his  son  would  not  be 
able  to  "  pull  through, "  and  put  him  upon  inquiry  as  to  that,  and 
yet  have  been  no  ground  for  a  suspicion  that  he  had  committed 
any  fraud.  If  Charles  himself,  with  all  his  own  knowleds^e 
of  his  own  condition,  had  not  falsely  represented  it  nor  indi- 
cated an  intention  not  to  pay,  otherwise  than  by  such  knowl- 
edge, it  could  hardly  be  claimed  that  appellants  could  have 
rescinded  the  sale  even  as  to  him.  The  reason  is  that  such  a 
condition  is  not  incompatible  with  an  honest  intention  to  pay, 
and  to  warrant  a  rescission  of  the  sale  the  vendor  must  show 
actual  fraud  consisting  in  a  positive  intention  of  the  vendee, 
at  the  time  of  the  purchase,  not  to  pay  (of  which  known  insolv- 
ency is  not  sufficient  proof — Catlin  v.  Warren,  auprd)^  or  in 
false  rej)resentation  of  his  ability  to  pay.  How,  then,  can  the 
possession  of  more  limited  knowledge  of  his  condition  as  one  of 
financial  difficulty,  without  other  indication  of  such  fraud  on 
the  part  of  Charles,  be  held  sufficient  to  charge  appellee  with 
participation  in  whatever  fraud  there  was  and  avoid  his  title  as 
purchaser  from  Charles?  See  Axtell  v.  Cullen,  3  111.  App, 
527.  Yet  these  instructions  in  effect,  as  applied  to  this  case, 
require  no  moj-e.  They  import  thnt  there  is  such  a  natural 
connection  or  relation  between  them  as  cause  and  effect,  that 
the  obtaining  of  credit  for  goods  by  a  merchant  who  is  in  dif- 
ficulty of  a  financial  character  would  of  itself  alone  suggest 
that  he  had  fraudulently  misrepresented  his  condition.  We 
are  not  willing  to  affirm  this  proposition  as  sound  in  law  or 
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fact  In  the  Hanchett  case  the  subsequent  ])urchasers  knew 
much  more.  They  had  themselves  cliarged  their  vendor  with 
fraud.  All  that  appellants  here  had  the  right  to  ask  on 
this  point  was  given,  as  we  have  seen,  in  otlier  instructions. 
We  perceive  no  material  error  in  this  record. 

Judgment  affirmed. 


Louis  McCall  and  Daniel  Abbott,  Executors, 

V. 

Henry  R.  Lee. 

Adminisf ration — Filing  of  Claim  within  Time  Limited — Continuance—' 
Be-insfatement — Amendment — Allowance  of  Claim  by  Circuit  Court — Claa^ 
sification — Personal  Property — Life  Estate,  with  Limitation  Over, 

1.  Where  a  claim  ajj^inst  an  estate  is  filed  in  the  Circuit  Court  in  time 
and  is  continued  by  af^reement  until  the  final  determination  of  another  ca^e, 
the  clerk  in  the  meantime  omitting  it  from  the  docket,  the  court  does  not 
lose  its  jurisdiction  and  may  re-instate  the  claim  on  proper  motion  and  notice, 
althoujsfh  such  motion  is  not  made  immediately  after  such  other  case  is 
determined. 

2.  Where  such  a  claim  has  been  filed  by  an  admini;«trator  within  the 
time  limited  by  statute,  the  court  may  subsequently  allaw  the  substitution, 
by  way  of  amendment,  of  the  party  interested,  in  place  of  the  adminis- 
trator, ajB  claimant,  the  real  claimant  and  the  basis  of  the  claim  remaining 
the  same. 

3.  In  allowing  a  claim  against  an  estat^e  the  Circuit  Court  may  leave 
the  classification  thereof  to  the  County  Court,  which  directly  supervises  the 
administration. 

4.  This  court  declines  to  interfere  with  the  findings  and  judgment  of  the 
court  below,  allowing  a  claim  against  an  estate  for  the  value  of  certain 
personal  property  turned  over  to  the  deceased  under  a  special  agreement 
creating  a  life  estate  with  iimitatit)n  over  in  remainder. 

[Opinion  filed  December  3,  1886.] 

Appeal  from   the  Circuit  Court  of  Fulton  County;  the 
Hon.  JouN  C.  Bagby,  Judge,  presiding. 

Mesers.  Gray  &  Waggoner  and  Daniel  Abbott,  for  appel- 
lantA. 
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Pleasants,  P.  J.  This  was  a  claim  filed  iu  the  County 
Court  and  taken  by  apjeal  to  the  Circuit  Court,  where  the 
claimant  obtained  a  judgment  against  the  executors  gener- 
ally, for  $7,739.60,  to  be  paid  in  due  course  of  administiation. 

It  was  originally  filed  in  the  name  of  Thomas  McKee,  as 
administrator  of  the  estate  of  Kate  II.  Lee,  for  the  value  of 
certain  promissory  notes  and  other  property,  real  and  personal, 
therein  mentioned,  amounting  in  all,  exclusive  of  interest 
claimed,  to  $7,659, 

Kate  n.  Lee,  who  was  the  wife  of  appellee  and  daughter  of 
Catharine  Dwire,  died  in  Knox  County,  December  21,  1876, 
intestate,  without  descenduut,  and  leaving  an  estate  of  the  value 
of  twelve  to  fifteen  thousand  dollars,  mostly  in  promissory 
notes  and  wholly  in  personal  property,  except  eighty  acres  of 
land  in  Iowa,  and  her  husband  paid  her  debts. 

On  the  8th  of  January,  1877,  he  and  Mrs,  Dwire  entered 
into  the  following  agreement: 

"Article  of  agreement  between  Henry  E.  Lee,  of  Gales- 
burg,  and  Mrs.  Catharine  Dwire  of  Canton:  It  is  agreed  and 
fully  understood  between  ourselves,  viz.:  Mrs.  Catharine 
Dwiie  and  Henry  R.  Lee,  that  the  property,  both  real  and 
jicrsonal,  belonging  to  Mrs.  K.  R.  Lee,  deceased,  in  her  own 
right,  shall  be  equally  divided  between  Mrs.  Catharine  Dwire, 
her  mother,  and  Henry  R.  Lee,  her  husband,  said  division  to 
take  place  after  all  her  debts  are  fully  paid,  including  funeral 
expenses.  And  it  is  further  agreed,  that  in  case  Mrs.  Cathar- 
ine Dwire  should  die  first,  her  one-half  interest  shall  go  to 
Henry  R.  Lee ;  and  if  Henry  R.  Lee  should  die  first,  then  his 
one-half  interest  shall  go  to  Mrs.  Catharine  Dwire.  We 
hereunto  set  our  hands  this  eighth  day  of  January,  1877. 

"  Henry  R.  Lee. 
"  Catharine  Dwire." 

About  the  middle  of  February  following,  they  made  the 
division,  she  taking  for  her  half  the  land  referred  to,  being 
the.  S.J  N.  E.  i  Sec,  21,  T.  74,  R.  35,  in  Cass  County, 
Iowa,  with  the  notes  and  other  personal  property  mentioned 
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in  the  claim,  filed  herein  as  above  stated.  He  indorsed  the 
notes  and  executed  to  lier  a  quit-claim  deed  of  the  land  for 
the  expressed  consideration  of  $1,600. 

Mrs.  Dwire  died  at  her  home  in  Fulton  County,  April  24, 
1879,  leaving  a  will  by  which  she  gave  all  her  estate  to  a  sister, 
a  niece  and  two  nephews,  and  appointed  appellants  her  execu- 
tors, to  whom  letters  testamentary  were  issued  May  10,  1879. 

On  March  lo,  1880,  upon  petition  of  appellee,  administra- 
tion of  his  wife's  estate  was  granted  in  Knox  County  to  Thomas 
McKee.  He,  after  demand  of  appellants  for  the  property 
received  by  their  testatrix  on  the  division  mentioned,  or  its 
proceeds,  caused  a  citation  to  Be  issued  against  them  by  the 
County  Court  of  Knox  County,  under  Sec.  81,  Ch.  3  of  the  R.  S., 
and  on  the  hearing  obtained  an  order  for  the  delivery  there- 
of, from  w^hich  they  appealed.  Afterward,  on  April  11,  1881, 
he  filed  in  the  County  Court  of  Fulton  County  the  claim  here 
under  consideration.  Thereupon  it  was  agreed  by  the  parties 
that  the  case  should  be  continued  until  the  final  disposition  of 
the  one  pending  in  Knox  County.  That  went  up  by  successive 
appeals,  through  the  A])pellate  Court,  where  it  was  decided  in 
February,  1882,  (Abbot  v.  The  People,  10  111.  App.  62,)  to 
the  Supreme  Court,  which  disposed  of  it  finally  at  the  March 
term,  1883  (105  111.  588). 

The  dicision  was  against  the  administrator.  It  was  held 
that  in  this  case  the  husband  was  entitled  under  the  statute  to 
the  whole  of  his  wife's  personal  estate;  that  if  the  administra- 
tor got  it  he  would  only  hold  as  trustee  for  him,  and  that  as 
'he  had  got  it  directly,  without  the  aid  of  the  administrator, 
and  voluntarilv  transferred  it  to  Mrs.  Dwire,  the  administra- 
tor  could  have  no  more  right,  as  against  her,  than  as  against 
him.  How  he  disposed  of  it,  or  with  what  effect,  did  not 
concern  the  administrator.  The  court  recognized  the  fact  that 
the  proceeding  was  instigated  by  the  husband  and  for  his  own 
sole  benefit;  that  he  procured  the  appointment  of  McKee  for 
this  sole  purpose,  but  held  that  his  actual  possession  of  the 
property  and  transfer  to  Mrs.  Dwire  cut  oflE  all  right  of  the 
administrator,  and  that  if  he  was  entitled  to  it  again  upon  her 
death  by  virtue  of  the  agreement  with  her  (which  the  court 
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expressly  declined  to  decide  either  way,  as  tliat  question  was 
not  before  it),  he  must  assert  it  in  his  own  name. 

Corrected  and  enlightened  by  this  decision,  appellee  caused 
the  active  prosecution  of  the  claim  in  the  Fulton  County  Court 
to  be  resumed,  and  obtained  leave  to  amend  it  in  form  by  sub- 
stituting his  own  name  as  claimant  for  that  of  the  administra- 
tor. This  resumption  took  place  at  the  August  term,  1883, 
when  two  or  more  terms  had  elapsed  after  the  final  decision 
of  the  Knox  County  case,  and  was  pursued  to  the  judgment 
from  which  the  present  appeal  was  taken. 

Appellants  say  that  the  agreement  for  continuance  ended 
when  that  decision  was  made,  at  March  term,  1883,  and  that 
the  Fulton  County  Court  had  no  power,  so  late  as  its  August 
term  following,  to  reinstate  and  try  the  case. 

Just  when  the  decision  of  the  Supreme  Court  was  made,  or 
the  fact  came  to  the  knowledge  of  appellee  or  his  attorney, 
does  not  appear,  but  assuming  it  was  as  early  as  April,  or  even 
March,  which  is  not  probable,  we  think  there  was  no  such  de- 
lay as  would  work  a  discontinuance  or  ou.^t  the  court  of  juris- 
diction of  the  cause.  The  claim  was  filed  witliin  two  years  of 
issuance  of  letters  testamentary,  and  notice  thereof  duly  given 
to  appellants.  All  the  parties  had  been  in  court  and  agreed 
to  a  continuance  for  a  time  that  was  uncertain,  but  reasonablv 
sure  to  be  extended  over  many  terms,  which  entitled  appel- 
lants to  anew  notice  before  the  case  should  be  again  called  up 
for  action.  This  was  given,  and  the  fact  that  it  was  not  re- 
docketed  at  the  next  term  after  the  decision  of  the  Supreme 
Court  and  thereafter  regularly  continued  from  term  to  term 
by  formal  order  at  the  instance  of  the  claimant,  did  not  prej- 
udice them.  The  case  was  in  court  and  not  disposed  of.  It 
was  com])etent  for  appellants  to  call  it  up  upon  notice  at  any 
time  after  said  decision,  and  ask  to  have  it  dismissed  for  want 
of  prosecution,  but  no  such  step  was  taken.  The  court  there- 
fore rightly  took  action  when  it  did,  on  the  motion  of  appel- 
lee.    Barbaro  v.  Thurnian,  adm'r,  etc,  49  111.  283. 

It  is  also  urged  that  if  any  judgment  could  have  been  law- 
fully rendered  for  plaintiff,  it  should  have  classified  the  claim, 
becauae   the   statute   jcquires   the  County  Court  to  classify 
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claims  as  the}'  are  allowed,  and  the  Circuit  Court,  on  appeal, 
can  render  no  other  judgment  than  such  as  the  County  Court 
might  have  rendered.  This  particular  duty  is  required  by  the 
County  Court  because  it  directly  supervises  the  administration. 
The  judgment  of  the  Circuit  Court  allowing  the  claim  and 
ordering  it  to  be  paid  in  due  course  of  administration,  does 
not  deprive  the  County  Court  of  this  supervision.  So  far, 
therefor,  as  it  takes  the  place  of  the  judgment  of  the  County 
Court,  it  is  the  same  in  form  and  effect  as  would  have  been 
that  of  the  County  Court  if  it  had  allowed  the  claim.  The 
statute  still  devolves  upon  that  court  the  duty  of  supervising 
the  administration,  and  it  will  classify  the  claim  as  a  general 
judgment  of  the  Circuit  Court  should  be  classified. 

Lastly,  it  is  contended  that  the  judgment  is  erroneous,  in 
that  it  does  not  order  the  amount  to  be  paid  out  of  subse- 
quently discovered  assets.  Tliis  is  based  upon  the  assumption 
that  the  substitution  of  appellee  as  claimant  was  the  com- 
mencement of  the  suit  as  to  him,  and  being  made  September 
18,  1883,  was  more  than  two  years  after  the  letters  testafmen- 
tary  issued  to  appellant,  wliich  presents  the  main  question  in 
the  case.  Tliere  is  no  room  for  a  doubt  that  this  substitu- 
tion was  asked  and  allowed  as  an  amendment  to  the  form  of 
an  existing  suit,  and  not  as  the  commencement  of  a  new  one. 
By  it  no  new  defendant  was  brought  in,  no  addition  made  to 
the  items  originally  charged,  nor  any  change  in  any  of  those  so 
charged.  The  ground  of  claim,  the  cause  of  action,  remained 
exactly  as  first  stated ;  namely,  the  appropriation  by  Mrs. 
Dwire  absolutely  to  her  own  use  of  certain  items  of  property 
specified  and  alleged  to  have  belonged  to  the  estate  of  Mrs. 
Lee.  The  object  of  the  suit  was  not  to  recover  these  articles 
in  specie,  but  the  value  of  them  in  money.  It  was  assumed 
that  the  articles  themselves  not  being  produced  on  demand 
made,  had  been  disposed  of  by  Mrs.  Dwire,  and  could  not  be  so 
recovered.  The  account  is  in  form:  "To  amount  of  note" 
(of  third  party  named),  "To  interest  thereon,"  "To  eighty 
acres  of  land,"  "To  piano,"  etc.,  just  as  accounts  of  indebted- 
ness for  property  usually  are,  as  if  it  had  been  sold  to  her  or 
treated  by  the  claimant  as  so  sold. 
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Nor  did  the  amendment  change  the  real  claimant.  Both 
the  Appellate  and  Supreme  Courts  found  that  fact,  and  appel- 
lants 60  understood  it  from  the  beginning. 

It  relieved  the  claimant  of  none  of  the  burden  of  proof  rest- 
ing upon  the  original  party,  but  rather  added  to  it,  imposed  no 
new  or  greater  burden  upon  the  defendants,  nor  cut  off  any 
defense  they  miglit  otherwise  have  made.  Had  the  suit  pro- 
ceeded in  the  name  of  the  administrator,  as  it  would  if  there 
had  been  any  debts  for  him  to  pay  or  distribution  to  make,  he 
would  have  rested  upon  proof  of  decedent's  possession  at  the 
time  of  her  death,  of  Mrs.  Dwire's  afterward,  and  of  the  value 
of  the  property.  Under  the  amended  form  appellee  was  re- 
quired to  }>rove  the  same  facts,  and  in  addition  thereto  his  own 
sole  heirship,  the  payment  of  all  debts  of  the  estate,  and  the 
agreement  and  division  above  mentioned.  Appellants  must 
have  proved  the  same  facts  for  defense  in  either  case,  namely, 
a  valid  offset  against  the  estate  of  Mrs.  Lee,  or  a  valid  and  still 
operJitive  transfer  from  the  sole  heir  claiming  under  her. 
They  could  not  successfully  traverse  the  prima  facie  case  of 
either  claimant,  nor  avoid  it  except  by  proof  of  one  of  these 
facts,  and  either  of  them  would  have  been  alike  available 
against  either  claimant. 

Thus  the  object  of  the  suit  and  the  real  claimant  remained 
unchanged,  and  yet  the  amendment  was  necessary  "to  enable 
the  plaintiff  to  sustain  the  action  for  the  claim  for  which  it 
was  intended  to  be  brought,"  in  which  case  the  amendment  is 
expressly  authorized  by  Sec.  23  of  the  Practice  Act.  Many 
cases  illustrating  the  application  of  this  provision,  and  the  lib- 
erality with  which  it  is  construed,  are  cited  in  the  brief  for 
appellee,  but  we  transcribe  only  those  of  Thomas  v.  Fame 
Ins.  Co.,  108  III.  91,  100,  and  United  States  Ins.  Co.  v.  Lud- 
wig,  108  111.  514. 

The  remaining  points  urged  by  appellants  relate  to  the  facts 
and  the  weight  of  evidence.  These  were  for  the  court,  acting 
as  a  jury,  to  determine.  We  discover  nothing  in  the  record, 
or  wanting  to  it,  to  authorize  a  reversal  of  the  findings. 

Judgment  affirmed. 
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City  of  Quincy 

V. 

Daniel  O'Brien. 

Municipal  Corporations — Stock  Sunning  at  Large,  a  Nuiftanee — Potter 
of  City  of  Quincy  to  Declare — Fines — Statutes — Repeal  by  Imijlication — 
Ordinance, 

1.  An  ordinance  of  the  City  of  Quincy,  declarinff  the  running:  at  large 
of  cattle,  horses,  mules,  goats  and  sheep  within  its  corporate  limits  a  nui- 
sance, and  imposing  a  fine  upon  the  owner  for  each  violation  thereof,  is  au- 
thorized by  its  charter. 

2.  This  power  is  not  affected  by  Chap.  8,  R.  S.,  entitled  "Animals," 
although  a  vote  taken  under  the  statute  in  the  county  in  which  Quincy  is 
situated,  resulted  in  favor  of  stock  running  at  large. 

3.  When  a  municipal  corporation  is  authorized  to  impose  a  fine  and  no 
limit  ifl  fixed,  the  fine  imposed  may  exceed  that  imposed  by  the  State  for  the 
same  offense. 

4.  The  repeal  of  a  statute  by  implication  is  not  favored  and  will  not  be 
easily  presumed. 

[Opinion  filed  February  17,  1887.] 

Appea^l  from  the  Circuit  Court  of  Adams  County;  the  Hon. 
William  Marsh,  Judge,  presiding. 

Mr.  L.  H.  Bergeb,  City  Attorney,  for  appellant 

Messrs.  Sibley  &  Papb,  for  appellee. 

Wall,  J.  The  question  presented  by  this  record  is  as  to 
the  validity  of  the  ordinance  of  the  City  of  Quincy  which 
declares  the  running  at  large  of  cattle,  horses,  mules,  goats 
and  sheep,  within  the  corporate  limits,  a  nuisance,  and  im- 
poses upon  the  owner  a  line  of  not  less  than  §5  for  each  vio- 
lation of  the  ordinance. 

It  is  argued  on  the  part  of  the  city  that  the  power  to  pass 
the  ordinance  is  derived  from  the  provision  of  the  charter  to 
be  found  on  page  163,  P.  L.,  1857,  which  confers  authority 
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^^To  abate  and  remove  all  nuisances  and  pnuish  the  authors 
thereof  by  penalties,  fines  and  imprisonment,  to  define  and 
declare  what  shall  be  deemed  nuisances  and  to  authorize  and 
direct  the  summary  abatement  thereof;"  and  from  the  follow- 
ing, found  on  papje  170:  "The  City  Council  shall  have  exclu- 
sive power  over  the  streets  and  alleys,  and  may  abate  any  and 
all  obstructions  and  encroachments  therein,  in  such  manner  as 
may  be  provided  by  ordinance." 

Counsel  on  the  other  side  insist  the  ordinance  is  void  because 
of  the  passage  by  the  General  Assembly  of  the  act  known  as 
chapter  No.  8  of  the  Revised  Statutes  of  1874,  entitled  "Ani- 
mals," and  of  a  vote  taken  in  Adams  County  pursuant  thereto, 
which  resulted  in  a  majority  in  favor  of  stock  running  at  large 
in  said  county. 

The  point  thus  made  is  that  if  the  city  had  the  power  under 
its  charter,  originally,  to  pass  the  ordinance,  the  act  and  vote 
referred  to  abrogated  it  We  think  this  position  is  untenable. 
That  the  running  at  large  of  domestic  animals,  such  as  cattle, 
horses  and  sheep,  within  the  limits  of  a  city,  may  well  be 
deemed  a  nuisance,  can  not  be  seriously  controverted.  The 
city  certainly  had  the  power,  nnder  the  charter,  to  pass  the 
ordinance.  In  the  case  of  Koberts  v.  Ogle,  30  HI.  459,  the 
Supreme  Court  held  that  the  City  of  Carrollton,  under  a  sim- 
ilar provision,  might  prevent  swine  from  running  at  large 
within  the  corporation.  It  was  there  argued,  against  the 
power,  that  it  was  a  common  right  in  this  State  to  allow 
stock  to  run  at  large,  and  it  could  not  be  abridged  by  such  an 
ordinance;  but  the  court  held  this  right,  which  was  conceded, 
might  be  wholly  destroyed  whenever  the  Legislature  deemed 
it  advisable  for  the  public  welfare,  and  that  by  the  charter  the 
power  was  clearly  granted  to  the  corporation  to  so  resti*ain 
stock  within  its  bounds.  It  had  been  decided  many  years 
before,  in  the  case  of  Seely  v.  Peters,  5  Gilm.  130,  tliat  the 
common  law  rule,  requiring  the  owner  of  stock  to  restrain  it, 
was  not  in  force  in  this  State,  so  that  such  animals  might  law- 
fully range  at  will.  The  Act  of  1874,  cited  by  counsel,  pro- 
vided in  the  fir^t  section  that  it  should  be  unlawful  for  certain 
animals  mentioned  to  run  at  large  except  when  authorized  as 
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thereinafter  provided,  and  imposed  a  fine  upon  the  owner  for 
a  violation  of  the  act.  It  also  provided,  in  subsequent  sec- 
tions, tliat  in  any  county  a  vote  might  be  taken  under  certain 
conditions,  and  if  it  resulted  in  favor  of  animals  running  at 
large,  then  they  might  be  so  permitted.  Therefore,  in  a 
county  where  such  a  vote  had  been  taken  with  such  a  result, 
the  situation  would  be  just  as  it  was  in  the  State  generally^ 
under  the  decision  in  Seoly  v.  Peters:  and  before  the  passage 
of  the  various  statutes  of  which  that  of  1874  was  a  revision. 

The  first  general  act  of  this  class,  so  far  as  we  are  aware, 
was  passed  in  1872.  It  is  not  to  be  supposed  the  Legislature 
intended,  by  this  enactment,  to  interfere  with  the  power  of 
cities  to  control  the  subject  within  their  corporate  bounds. 
The  provision  still  remained  in  the  charters  unrepealed,  and 
though  the  construction  placed  thereon  by  the  courts  was 
known  to  the  law-maker,  nothing  expressly  inconsistent  there- 
with was  incorporated  in  the  law.  Eepeal  by  implication  is 
not  favored,  and  will  not  be  so  easily  presumed.  The  case  of 
Martin  v.  People,  75  111.  605,  cited  by  counsel,  we  think  not 
in  point. 

It  is  suggested,  also,  that  this  ordinance  is  void  because  it 
imposed  a  mimimum  fine  higher  than  that  imposed  by  the 
statute,  and  in  support  of  this  position  we  are  referred  to  the 
case  of  the  Town  of  Petersburg  v.  Metzker,  21  HI.  205. 
That  was  a  case  where  the  act  incorporating  the  town  pro- 
vided that  the  town  should  have  power  to  impose  fines  for  the 
breach  of  any  ordinance,  and  direct  such  pnnishment  to  be  in- 
flicted for  any  offense  against  the  laws  of  the  corporation  as 
was  provided  by  law  for  a  like  offense  against  the  State,  an  I 
it  was  held  that  an  ordinance  inflicting  a  minimum  fine  of  §5 
for  an  assault  and  battery,  when  the  minimum  fine  imposed  by 
the  State  law  for  the  same  oftense  was  $3,  was  void.  There 
is  no  such  restriction  in  the  charter  of  Quincy,  the  only 
limitation  being  that  fines  for  violation  of  ordinances  shall  not 
exceed  $100, 

It  has  been  repeatedly  held,  where  authority  is  given  to  im- 
pose a  fine  for  an  offense,  and  no  limit  is  fixed,  that  the  fine 
may  be  greater  than  imposed  by  the  State  law  for  the  same 
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offense.     See  Citj  of  Pekin  v.  Smelzel,  21  111.  464,  and  cases 
there  cited,  also  Baldwin  v.  Murphy,  82  111.  485. 

The  ordinance  in  question  imposes  a  minimum  fine  of  $5, 
but  fixes  no  maximum.  In  such  case  the  maximum  of  $100 
would  be  implied,  unless  the  matter  is  controlled  by  the  terms 
of  ordinance  No.  976,  which  is  as  follows: 

"Whenever  in  any  ordinance  the  doing  of  any  actor  omis- 
sion of  any  act  or  duty  is  declared  to  be  a  breach  thereof,  and 
there  shall  be  no  fine  or  penalty  declared  for  such  breach,  or 
no  maximum  or  minimum  fine  or  penalty  declared  for  such 
breach,  any  person  who  shall  be  convicted  of  any  such  breach, 
shall  be  adjudged  to  pay  a  fine  of  not  less  than  (3  nor  more 
than  $100." 

What  should  be  the  minimum  fine  is  not  the  point  now  to 
be  decided,  nor  has  it  been  discussed.  Hence  it  is  not  neces- 
rary  to  inquire  whether  this  provision  is  applicable  in  the 
present  instance.  It  is  not  to  be  disputed  that  on  the  facts  in 
proof  the  city  was  entitled  to  recover,  if  the  ordinance  in 
question  is  valid.  The  judgment  of  the  Circuit  Court  was 
for  the  defendant. 

Our  conclusion  is  that  the  ordinance  is  valid,  notwithstand- 
ing the  objections  raised  thereto.  Therefore,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 


The  First  National  Bank  of  Galesburo 

V. 

Thomas  Hovell  et  al. 

Negotiahle  Tnsfrumentg — Note — Genuineness  cf  Signature — Witnesses-^ 
Compt  tency  of. 

1.  In  an  action  on  a  promif^sory  note,  where  the  signature  is  dispnted  by 
the  defendant,  a  witnesR  who  has  never  seen  the  defendant  write,  but  has 
merely  examined  certain  signatures  admitted  to  be  genuine,  is  incompetent 
to  testify  as  to  the  genuineness  of  the  signature  in  question. 

2.  Where  a  witness  had  no  acquaintance  with  the  handwriting  of  a  party 


Third  District — November  Term,  1886.   595 

■  ^»  •        ' 

First  National  Bank  of  Galeeburi^  v.  Hovell. 

until  a  particular  signature,  purporting  to  be  his,  was  disputed,  the  subse- 
quent examination,  by  him,  of  the  signature  to  an  answer  in  chancery  and 
to  certain  other  papers  that  he  heard  the  party  state  under  oath  were  signed 
by  him.  did  not  render  him  competent  to  testify  as  to  the  genuineness  of  the 
disputed  signature. 

[Opinion  filed  February  17, 1887.]. 

Appeal  from  the  Circnit  Court  of  Fulton  County;  the 
Hon.  John  C.  Baqbt,  Judge,  presiding. 

Messrs.  Williams,  Lawrence  &  Bancroft,  for  appellant 

Messrs.  Gray  <fe  Waggoner  and  Barrerb  &  Grant,  for 
appellee. 

Conger,  J.  This  was  a  suit  brought  by  appellant  against 
appellee  and  one  O.  J.  Beam,  upon  a  note  for  $1,000.  Appel- 
lee denied  his  signature  to  the  note  and  this  was  the  principal 
question  submitted  to  the  jury. 

It  is  urged  that  the  court  below  erred  in  admitting  improper 
evidence  upon  the  question  of  the  genuineness  of  the  signa- 
ture. Oliver  Crissy,  a  witness  called  for  appellee,  stated  that 
he  had  never  seen  appellee  write;  that  in  January  or  Febru. 
ary,  1885,  at  a  time  when  appellee  was  disputing  signatures, 
appellee  took  from  his  ]iocket  five  notes,  exhibited  them  to  the 
witness  and  others  and  admitted  that  tbe  signature  to  those  five 
notes  was  genuine,  and  that  this  was  all  the  knowledge  of 
appellee's  handwriting  that  the  witness  had. 

Upon  this  the  witness  was  allowed  by  the  court  below  to  ex- 
press his  opinion  as  to  the  genuineness  of  the  signature  in 
dispute.  Knowledge  thus  acquired  did  not  make  him  compe- 
tent as  a  witness  upon  the  subject.  Snyder  v.  McKeewer,  10 
111.  App.  188;  Board  of  Trustees  v.  Misenheimer,  78  111.  22. 

O.  H.  Bliss,  a  witness  for  appellee,  stated  that  he  had  no 
recollection  of  ever  seeing  ap|)ellee  write,  but  that  he  had 
examined  the  signature  to  an  answer  in  chancery  and  some 
other  papers  that  he  heard  appellee  state  under  oath  were 
signed  by  him,  and  from  such  information  expressed  his  opin- 
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ion  that  the  disputed  signature  was  not  genuine.  It  does  not 
clearly  appear  from  the  record  when  he  made  the  examination 
of  the&e  genuine  signatures,  but  we  inferit  was  after  the  dispute 
arose,  and  was  done  by  the  witness  for  the  purpose  of  satisfying 
his  own  mind  as  to  the  genuineness  of  the  signature  in  dispute. 
If  we  are  correct  in  drawing  this  conclusion,  and  his  answer 
will  hardly  admit  of  any  other,  he  would  clearly  be  incompe- 
tent under  the  rule  in  78  III.,  supra.  The  evidence  was  con- 
flicting, and  we  can  not  know  how  far  the  statement  of  these 
two  witnesses  may  have  influenced  the  finding  of  the  jury  and 
therefore  think  the  question  should  be  submitted  to  another 
jury  upon  such  evidence  only  as  under  the  rules  of  law  is  com- 
petent. 

Reversed  and  remanded. 


Blandford,  Fowler  &  Company 

V. 

Wing  Flour  Mill  Company* 

Commhshn  Merchants — Local  Usage  and  Cu»tom— Consignment  cf  Un^ 
sound  Flour — Advances — Suit  to  Recover  Difference. 

1.  Where  produce  is  shipped  to  commission  merchants  to  be  sold  in 
their  market,  there  is  an  implied  understanding  that  the  business  shall  be 
done  according:  to  the  local  usa^  and  custom. 

2.  A  commiRf^ion  merchant,  who  has  made  advances  on  flour  consigned  to 
him  on  the  presumption  that  it  was  sound,  may  protect  himself  hy  selling  it 
at  the  best  advantage  when  it  has  heen  found  to  be  unsound,  if  the  con- 
signor fails  to  secure  him  against  loss.  He  may  also  recover  from  the  con- 
signor the  difference  between  the  amount  realized  and  the  amount  advanced 
by  him. 

[Opinion  filed  February  17,  1887.] 

m 

Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Messrs.  John  FAvoRnE  and  S.  M.  Leitoh,  for  appellants. 
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A  person  who  deals  in  a  particular  market  must  be  taken 
to  deal  according  to  the  known,  general  and  uniform  custom 
or  usage  of  that  market;  and  he  who  employs  another  to  act 
for  him  at  a  particular  place  or  market,  must  be  taken  as  in- 
tending that  the  business  to  be  done  will  be  done  according 
to  the  usage  and  custom  of  that  place  or  market,  whether  the 
principal  in  fact  know  of  the  usage  or  custom  or  not  Story 
on  Agency,  Sees.  60,  96,  199;  Bailey  v.  Bensley,  87  111.  556; 
Lyon  V.  Culbertson,  83  111.  33;  United  States  Life  Ins.  Co.  v. 
Advance  Co.,  80  Bl.  549. 

Where  the  consignment  is  made  generally  without  any 
specific  orders  as  to  the  time  or  mode  of  sale,  and  the  factor 
makes  advances  or  incurs  liabilities  on  the  footing  of  such  con- 
signment, the  legal  presumption  is  that  the  factor  is  intended 
to  be  clothed  with  the  ordinary  rights  of  factors  to  sell  in  the 
exercise  of  a  sonnd  discretion  at  such  time  and  in  such  mode  as 
the  usage  of  trade  and  his  general  duty  requu*e;  and  to  re-im- 
burse  himself  for  his  advances  and  liabilities  out  of  the  pro- 
ceeds of  the  sale;  and  the  consignor  has  no  right,  by  any 
subsequent  orders,  given  after  advances  have  been  made  or 
liabilities  incurred  by  the  factor,  to  suspend  or  control  this 
right  of  sale,  except  so  far  as  respects  the  surplus  of  the 
consignment,  not  necessary  for  the  re-imbursement  of  such 
advances  or  liabilities.  ^ 

This  has  long  been  the  settled  doctrine  in  the  American  and 
English  courts.  It  is  the  settled  doctrine  in  the  courts  of  our 
own  State,  as  evidenced  and  shown  by  numerous  decisions 
bearing  upon  shipping  and  trading  interests,  and  must,  as  we 
take  it,  bind  this  case.  Winne  v.  Ilammond,  37  111.  99;  Lewis 
V.  a  &  C.  TI.  K  E.  Co.,  40  111.  281;  Peters  v.  Elliot,  78  111. 
321;  Nelson  V.  C,  B.  &  Q.  R.  R  Co.,  2  111.  App.  180. 

Messrs.  Wiley  &  ISTeal,  for  appellee. 

Waix,  J.  Appellants  are  commission  merchants  doing 
business  in  Baltimore,  Maryland.  They  received  two  con- 
signments of  flour  from  appellee,  the  manufacturer,  of  Charles- 
ton. Blinois.     The  appellee  drew  upon  appellants   for  the 
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Bappoeed  valae  of  each  consignment,  the  two  drafts  aggregating 
$1,100.75,  both  of  which  were  paid  by  the  appellants. 

These  consignments  were  to  be  sold  by  the  appellants  in  the 
Baltimore  market  for  account  of  the  appellee.  Each  lot  was 
inspected  on  its  arrival  by  a  bonded  inspector  of  the  local  corn 
and  flour  exchange  and  found  unsound. 

It  was,  therefore,  not  branded  and  could  not  be  disposed  of 
at  the  current  rates  for  flour  tliat  had  passed  inspection. 
Appellee  was  notified  of  the  facts,  and  requested  a  sample  of 
each  lot,  which  was  sent,  and  after  some  three  weeks,  durin^i: 
which  time  there  was  considerable  correspondence  between 
the  parties,  the  flour  was  sold  by  appellants  at  the  best  rate 
obtainable,  and  this  action  was  to  recover  the  difference  be- 
tween the  sum  so  realized  and  the  amount  paid  on  appellee^s 
drafts. 

A  trial  by  jury  resulted  in  a  verdict  for  the  defendant  be- 
low, and  the  only  point  now  made  is  that  the  court  erred  in 
refusing  to  set  aside  the  verdict.  There  is  substantially  no 
conflict  in  the  evidence  as  to  the  facts  as  above  stated;  and 
the  only  question  about  which  there  can  be  any  serious  doubt 
is  as  to  the  condition  of  the  flour  when  it  .was  shipped.  It  is 
true  the  evidence  offered  by  the  appellee  tended  to  show  that 
the  samples  returned  were  not  unsound,  or,  at  least,  that  one 
of  them  was  not,  it  being  admitted  the  other  had  a  bad  smell 
as  though  affected  by  oil  or  some  other  foreign  substance. 
There  is  no  doubt,  however,  that  it  did  not  pass  inspection 
and  that,  therefore,  it  would  not  sell  at  regular  quotations  in 
the  Baltimore  market.  There  is  no  evidence  from  which  any 
want  of  good  faith  or  diligence  on  the  part  of  appellants  can 
reasonably  be  inferred. 

When  the  flour  was  sent  to  the  appellants,  for  sale  in  the 
market,  it  was  with  the  implied  understanding  that  the  busi- 
ness should  bo  done  according  to  the  local  usage  and  custom. 
Biiley  v.  Bensley,  87  111.  556;  Story  on  Agency,  Sec.  96. 

We  find  notliing  in  the  record  to  excuse  the  ap})ellee  for 
not  making  good  the  loss.  Appellants  had  advanced  their 
money  u|>on  the  presumption  the  flour  was  marketable,  and 
they  had  the  right  to  protect  themselves  by  selling  to  the  best 
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advantage  and  might  then  call  upon  appellee  for  the  differ- 
ence, if  any.  It  was  only  after  repeated  requests  upon 
appellee  to  secure  them  against  loss  and  after  fair  warning 
that  thev  resorted  to  this  course. 

It  may  be  that  the  Baltimore  market  was  at  tliat  time  very 
exacting,  and  that  in  other  markets  the  flour  might  have  soUi 
much  better,  but  this  was  not  the  fault  of  appeliants. 

Upon  the  undisputed  facts  in  the  case  we  think  the  plaint- 
iffs below  were  entitled  to  recover  and  that  the  court  erred  in 
refusing  to  set  aside  the  verdict  The  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  rerrLanded. 


George  H.  Proctor  and  Frank  Lohman,  Jb, 

V. 

The  People  of  the  State  of  Ilijnois. 


Dram  Shop? — Sale  qf  Liquor  to  Minor — Action  to  Becoier  a  Fine — 
Whether  a  Civil  Action — Instruction. 

1.  A  suit  before  a  Justice  of  tbe  Peace  under  Sec.  12  of  the  Dram  Shop 
Act,  to  recover  a  fine  for  selling  liquor  to  a  minor,  is  a  civil  action  and  not 
a  criminal  prosecution. 

2.  Upon  appeal  in  Buch  an  action  the  Circuit  Court  may  instruct  the 
jury  that  a  clear  preponderance  of  evidence  is  sufficient  to  authorize  a 
recovery  by  the  people. 

[Opinion  filed  February  17,  1887.] 

Lsr  errob  to  the  Circuit  Court  of  Cass  County;  the  Hon. 
Cybus  Epleb,  Judge,  presiding. 

Messrs.  Leepeb  &  Thatckeb,  for  plaintiffs  in  error. 

Messrs.  K.  E.  Hewitt,  State's  Attorney,  and  Geokge  L. 
Wablow,  for  appellees. 

CoNGEB,  J.     This  was  a  prosecution  originally  commenced 
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before  a  Justice  of  the  Peace,  to  recover  a  fine  for  selling 
intoxicating  liquor  to  a  minor,  under  the  provisions  of  the 
Dram  Shop  Act. 

The  suit  was  based  upon  the  12th  section  of  said  act,  which 
18  as  follows:  "Any  fine  or  imprisonment  mentioned  in  this 
act  may  be  enforced  by  indictment  in  any  court  of  record  hav- 
ing criminal  jurisdiction,  or  the  fine  above  may  he  sued  for 
artd  recovered  before  any  Justice  of  the  Peace  of  the  proper 
county,  in  the  name  of  the  people  of  the  State  of  Illinois,  and 
in  case  of  conviction  the  offender  shall  stand  committed  to  the 
county  jail  until  the  judgment  and  costs  are  fully  paid." 

Upon  the  trial  in  the  Circuit  Court,  upon  the  appeal  of  ap- 
pellants, the  Circuit  Court  instructed  the  jury  that  "  a  clear 
preponderance  of  the  evidence  was  sufficient  to  authorize  the 
people  to  recover,"  and  this  presents  the  only  question  in  the 
case  which  we  deem  it  necessary  to  notice. 

Appellants  insist  this  instruction  was  erroneous;  that  the 
case  was  in  fact,  as  well  as  in  theory,  a  criminal  prosecution, 
and  therefore  they  were  entitled  to  have  the  jury  instructed 
that  the  offense  charged  against  them  should  be  proven  be- 
yond a  reasonable  doubt. 

The  distinction  between  a  criminal  prosecution  and  a  civil 
action  to  recover  a  penalty  is  not  always  clear  nor  easily  de- 
fined, nor  is  there  any  general  rule  by  which  it  can  in  all  cases 
be  determined  under  which  class  a  particular  case  falls. 

In  Ferguson  v.  The  People,  73  111.  559,  it  was  held,  under 
the  9th  section  of  the  Act  of  the  13th  of  January,  1872,  that 
prosecutions  before  a  Justice  of  the  Peace  under  that  section 
were  not  criminal. 

That  section  was  as  follows :  "Tlie  penalty  and  imprison- 
ment mentioned  in  the  sixth  section  of  this  act  may  be  enforced 
by  indictment  in  any  court  of  record  having  criminal  jurisdic- 
tion, and  all  pecuniary  fines  or  penalties  provided  for  in  any 
of  the  sections  of  this  act  (except  the  4th  and  5th)  may  be  en- 
forced  and  prosecuted  for  before  any  Justice  of  the  Peace  of 
the  proper  county,  in  an  action  of  deht^  in  the  name  of  the 
people  of  the  State  of  Illinois,  as  plaintiff,  and  in  case  of  con- 
viction the  offender  shall  stand  committed  to  the  common  jail 
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until  the  judgment  and  costs  are  fully  paid.'^  *  *  *  jt 
will  be  noticed  that  the  principal  difference  in  the  language  of 
this  section  and  the  present  law  is,  the  words,  "  in  an  action  of 
debt, "  are  omitted  from  the  present  law,  and  the  words," may 
be  sued  for  and  recovered,"  are  substituted  in  the  present  law 
for  the  words,  "  may  be  enforced  and  prosecuted  for,"  in  the 
Act  of  1872. 

Appellants  insist  that  the  Legislature,  by  the  omission  of 
the  words,  *' in  an  action  of  debt, "from  the*  present  law, 
intended  to  make  all  suits  before  a  Justice  of  the  Peace  for 
the  penalty  a  criminal  prosecution. 

If  this  were  the  only  charge  made  there  would  be  force  in 
the  suggestion,  but  when  the  words, "  may  be  enforced  and 
prosecuted  for,"  are  omitted  and  their  place  is  supplied  with 
the  significant  expression,  "may  be  sued  for  and  recovered," 
we  think  the  Legislature  meant  to  declare  that  the  fines  and 
penalties  to  be  recovered  before  a  Justice  of  the  Peace  under 
the  section  under  consideration  were  to  be  so  recovered  by  a 
civil  action,  and  not  by  a  criminal  prosecution,  and  hence  the 
expression,  "in  an  action  of  debt,"  was  no  longer  required  to 
make  the  meaning  clear,  and  was  omitted  in  the  revision. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


Robert  Fisher 

V. 

A.  J.  Ham. 
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Neffofiable   Instruments — Action   an   Note — Execution — Evidence — In- 
struction a—  Practice, 


1.  In  an  action  on  a  proraisRorv  note,  it  is  held:  That  the  evidence 
sustains  the  verdict,  and  that  there  was  no  error  in  giving  and  refusing 
instructions. 

2.  This  court  may  decline  to  consider  whether  the  court  below  improp- 
erly refused  instructions  asked,  where  the  abstract  does  not  contain  those 
given. 
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[Opinion  filed  February  17,  1887.] 

Appeal  from  tlie  Circuit  Court  of  Champaign  County;  the 
Hon.  James  F.  HuauEs,  Judge,  presiding. 

Messrs.  J.  S.  Wolf  and  M.  W.  Mathews,  for  appellant 

Messrs.  J.  L.  Kay  and  F.  M,  Wkight,  for  appellee. 

Wall,  J.  The  substantial  issue  in  this  case  was  whether 
the  appellant  executed  the  note  sued  on,  and  the  point  mainly 
pressed  u])on  our  consideration  is  that  the  evidence  did  not 
support  the  verdict. 

We  have  carefully  read  the  evidence  as  it  appears  in  the 
record,  and  tind  it  fully  sustains  tlie  conclusion  of  the  jury. 
We  can  not  interfere  on  this  ground.  Appellant  complains  of 
the  refusal  to  give  certain  instructions.  The  abstract  does  not 
contain  the  instructions  which  were  given,  and  for  tliis  reason 
we  might  well  decline  to  consider  the  point,  but  on  referring 
to  the  record,  we  tliink  there  is  no  occasion  for  the  complaint* 
Two  of  the  instructions  so  refused,  so  far  as  they  were  im- 
portant, were  sufficiently  embraced  in  those  that  were  given. 
The  third  was  refused  no  doubt  because  there  was  no  evidence 
upon  which  to  base  it  The  main  and  indeed  the  only  issue  of 
fact  before  the  jury  was  as  to  the  execution  of  the  note.  Of 
course,  if  the  note  was  paid  or  settled,  there  could  be  no 
recovery  upon  it,  and  this  is  a  proposition  no  jury  would  need 
instruction  upon;  but  we  can  not  say  there  was  such  evidence 
as  made  it  the  duty  of  the  court  to  call  attention  to  the  point 
It  would  be  unduly  technical  to  reverse  the  case  on  this  ground 
alone.  We  are  satisfied  that  upon  the  merits  the  judgment  is 
right,  and  that  it  should  be  affirmed. 

Judgment  affirmed. 
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William  Buckworth 

V. 

Amanda  A.  Crawford. 

Dram  Shops — Suit  under  See,  9,  Ch.  43,  R,  S. — Parties — Amendment 
qfier  Verdict — Evidence — Sufficiency  qf— Discretion. 

1.  In  suits  under  Sec.  9  of  the  Dram  Shop  Act  the  plaintiff  may  proceed 
against  any  and  all  persons  jointly  or  severally  who  may  have  caused  the 
intoxication  in  whole  or  in  part»  without  reference  to  whether  they  have 
equally  contributed  to  the  injuries  complained  of.  They  stand  upon  the 
same  footing  as  persons  engaged  in  a  joint  tort,  each  being  liable  for  the 
entire  damage. 

2.  Upon  a  motion  for  a  new  trial  in  such  an  action  the  court  may  enter 
judgment  against  one  defendant  after  permitting  the  plaintiff  to  dismiss  as 
to  another. 

[[Opinion  filed  Febniary  17, 1887.] 

Appeal  from  the  Circuit  Court  of  McLean  Countj ;  the 
Eon.  O.  T.  Keeyss,  Judge,  presiding. 

Messrs.  Tipton  &  Beaveb,  for  appellant* 

Messrs.  John  T.  Lillasd  and  Fjecans:  K.  Hendebson,  for 
appellee. 

Wall,  J.  This  was  an  action  on  the  case  under  Sec.  9,  Ch. 
43,  entitled  Dram  Shops,  against  appellant  and  one  David 
Martin.  The  appellee  in  her  declaration  charged  that  the 
defendants  furnished  intoxicating  liquors  to  her  husband, 
whereby  he  became  habitual  I  j  intoxicated,  and  that  by  reason 
of  his  condition  thus  produced  he  squandered  his  property 
and  neglected  his  business,  thereby  injuring  her  in  her  means 
of  support,  and  that  while  so  intoxicated  he  assaulted  her  and 
drove  her  from  home,  thereby  injuring  her  in  health. 

The  case  was  tried  by  a  jury.  There  was  a  verdict  for 
plaintiff  for  $350.     Upon  a  motion  being  made  for  new  trial 
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the  plaintiff  by  leave  of  the  court  dismissed  the  case  as  to  de- 
fendant Martin,  and  the  court  overruling  the  motion  for  a 
now  trial,  rendered  judgment  against  appellant  for  the  amount 
of  the  verdict.  It  is  urged  that  it  was  error  to  permit  the 
plaintiff  to  dismiss  as  to  one  defendant  of  the  verdict,  without 
dismissing  as  to  the  other. 

The  Practice  Act,  Sec.  24,  Ch.  110,  expressly  authorizes 
this  to  be  done.  In  the  case  of  Cogshall  v.  Beesley,  76  HI- 
MS,  the  plaintiff  recovered  a  verdict  in  an  action  of  assumpsit 
against  two  defendants,  and  upon  a  motion  for  new  trial  being 
made,  was  permitted  to  discontinue  as  to  one  of  them  and  take 
judgment  on  the  verdict  against  the  other.  The  Supreme 
Court  held  this  in  accordance  with  the  statute  referred  to. 

In  suits  to  recover  under  Sec.  9  of  the  Dram  Shop  Statute 
the  plaintiff  may  proceed  against  any  and  all  persons  jointly 
or  severally,  who  may  have  caused  the  intoxication  in  whole  or 
in  part,  and  in  such  cases  it  is  not  important  that  the  several 
defendants  have  contributed  in  the  same  proportion  to  the 
injuries  complained  of,  and  they  stand  upon  the  like  footing 
as  persons  who  are  engaged  in  a  joint  tort,  each  being  subject 
to  liability  for  the  whole  damage.  Hence,  when  the  court  can 
see  tliat  there  is  a  clear  case  against  one  of  such  defendants 
and  the  verdict  is  not  in  any  wise  excessive  or  unwarranted 
by  the  proof,  it  would  be  justified  in  granting  permission  to 
amend  as  to  parties,  under  Sec.  24,  Ch.  110,  above  referred  to. 

To  a  great  extent,  if  not  wholly,  this  is  a  matter  within  tiie 
discretion  of  the  court — its  sound  legal  discretion — and  its  action 
should  not  bo  interfered  with  by  an  appellate  tribunal,  unless 
it  is  apparent  this  discretion  has  been  abused  and  injustice 
thereby  occasioned.  We  think  there  is  no  such  abuse  dis- 
closed here.  It  is  next  urged  that  the  evidence  did  not  sus- 
tain the  verdict.  After  an  examination  of  the  abstract  we  feel 
compelled  to  disagree  with  this  position  of  counsel.  It  is 
satisfactorily  sln»wn  by  the  proof  that  the  husband,  who  was  at 
one  time  quite  prosperous,  acquired  settled  habits  of  intoxica- 
tion, squandered  and  wasted  his  estate,  neglected  his  business 
and  mistreated  the  plaintiff,  his  wife,  so  that  she  was  com- 
pelled to  leave  home  on  several  occasions. 
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One  of  these  times  elie  went  away  bareheaded,  when  the 
weather  was  severe,  causing  her  to  take  cold  and  resulting,  as 
she  says,  in  the  loss  of  an  eye.  The  misconduct  of  the  hus- 
band finally  caused  a  separation.  No  one  can  read  the  testi- 
mony without  coming  to  the  conclusion  that  if  her  story  is 
true,  and  it  is  somewhat  corroborated,  she  has  suffered  griev- 
ously, and  that  the  verdict  is  an  exceedingly  moderate  allow- 
ance for  the  damages  she  has  sustained. 

Whether  the  appellant  furnished  any  considerable  amount 
of  the  liquor  which  produced  these  misfortunes  was  a  question 
for  the  jury  to  determine. 

While  there  was  some  conflict  in  the  evidence,  we  are  satis- 
fied with  the  conclusion  arrived  at  in  this  res  )ect.  It  is  quite 
evident  that  a  large  part  of  the  liquor  consumed  by  the  hus- 
band was  obtained  from  appellant  after  he  had  been  requested 
by  appellee  to  let  him  have  no  more.  The  judgment  will  be 
aflSrmed. 

Judgment  affirmed. 


Egbert  S.  McIntyre,  Administrator, 

V. 

Levi  Sholty,  Administrator, 

LunafiM—IAa  hxlity  for  Tort  a — Eviden  ce. 

1.  A  lunatic  is  liable  in  a  civil  action  for  a  tort  committed  by  him. 

2.  In  an  action  to  recover  damages  for  the  wrongful  burning  of  the 
plaintiff's  barn  by  the  defendant's  intestate,  it  is  held:  That  the  court 
below  properly  refused  to  permit  the  defendant  to  prove  that  the  deceased 
was  a  lunatic;  and  that  the  evidence  sustains  the  verdict  for  the  plaintiff. 

[Opinion  filed  February  17,  1887.] 

In  ebbob  to  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T,  Kbeyes,  Judge,  presiding. 

Messrs.  Blades  &  Nsyillb,  for  plaintiff  in  error. 
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The  will  or  volition  we  are  concerned  about  here,  is  the 
power  to  control  and  direct  the  intellectual  faculties  of  the 
mind.     In  the  insane  this  is  lost. 

If  the  brain  is  diseased  so  that  the  individual  has  no  voli- 
tion, how,  on  principle,  is  the  case  to  be  distinguished  from 
that  of  pure  accident,  or  that  resulting  from  merely  physical, 
and  even  inanimate  causes?  "For  a  purely  accidental  occur- 
rence causing  damage  without  the  fault  of  the  person  to  whom 
it  is  attributable  no  action  will  lie;  for  though  there  is  damage, 
the  thing  amiss — the  injuria — ^is  wanting."  Cooley  on  Torts, 
80,  and  cases  cited;  note  to  Vincent  v.  Stinehour,  29  Am. 
Dec.  146. 

If  one  is  driving  his  domestic  animals  along  the  public 
highway  he  is  bound  to  observe  due  care,  and  if,  notwithstand- 
ing he  is  guilty  of  no  negligence,  they  escape  from  him  and 
go  upon  private  ground,  he  is  not  responsible,  provided  he 
removes  them  within  a  reasonable  time.  Cooley  on  Torts,  341, 
citing,  Goodwin  v.  Chevely,  4  Hurl.  &  N*.  631. 

Messrs.  Kerriok,  Lttcas  &  Spencer  and  Tipton  &  Beaver, 
for  defendant  in  error. 

The  rule  is,  that  lunatics  are  liable  civilly  for  all  torts  or 
wrong  committed  by  them.  To  that  rule  there  is  only  one 
exception  that  we  know  of,  and  that  is,  a  lunatic  is  not  liable 
for  slanderous  words  uttered  by  him  while  totally  deranged. 
Bryant  v.  Jackson,  6  Humph.  199.  The  following  authorities 
declare  the  general  rule:  Weaver  v.  Ward,  Hob.  134;  Cross 
V.  Andrews,  Cro.  Eliz.  622;  Cross  v.  Kent,  32  Md.  531;  Kron 
v.  Schoonmaker,  3  Barb.  649;  Williams  v.  Cameron,  26  Barb. 
172;  Hartfield  v.  Eoper,  21  Wend.  615;  Morse  v.  Crawford, 
17  Yt.  499;  S.  C.  Ewell's  Leading  Cases,  635:  2  Saunder's  PI. 
&  Ev.  318,  1163;  1  Chit.  PI.  76;  Shearman  and  Redfield  on 
Neg.,  Sec.  51,  57;  Broom  Com.  684,  857;  Bush  v.  Pettibone,  4 
N.  T.  300;  Brens  v.  McKinsey,  23  Iowa,  343;  Lancaster 
County  Bank  v.  Moore,  78  Pa.  St.  407,  412;  Ex  parte  Leigh- 
ton,  14  Mass.  207:  Cooley  on  Torts,  99. 

Conqeb,  J.     This  was  a  suit  brought  by  defendant  in  error 
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against  plaintiff  in  error,  for  the  wrongful  burning  of  defend- 
ant in  error's  barn,  by  Benjamin  D.  Sholty,  plaintiff  in  error's 
intestate,  and  judgment  was  rendered  for  $2,200  and  costs. 

There  are  two  points  urged  as  a  ground  for  reversing  the 
judgment  of  the  court  below.  First,  that  the  court  erred  in 
refusing  to  permit  plaintiff  in  error  to  prove  that  said  Ben- 
jamin D.  Sholty  was  insane  at  the  time  of  the  alleged  burn- 
ing, and  secondly,  the  insufficiency  of  the  evidence  to  show 
that  he  set  fire  to  tlie  barn. 

We  think  the  Circuit  Court  was  right  in  excluding  the  pro- 
posed evidence.  That  a  lunatic  is  liable  for  torts  committed 
by  him  is  well  settled.     In  1  Chitty's  PL,  76,  it  is  said: 

"  Although  a  lunatic  is  not  punishable  criminally,  he  is  liable 
to  a  civil  action  for  any  tort  he  may  commit." 

The  reason  of  the  rule  is  very  clearly  stated  by  Cooley,  as 
follows:  *' Undoubtedly  there  is  some  appearance  of  hard- 
ship, even  of  injustice,  in  compelling  one  to  respond  for  that 
which,  for  want  of  the  control  of  reason,  he  was  unable  to 
avoid ;  that  it  is  imposing  upon  a  person  already  visited  with 
the  insufferable  calamity  of  mental  obscurity,  an  obligation  to 
observe  the  same  care  and  caution  respecting  the  rights  of 
others  that  the  law  demands  of  one  in  the  full  possession  of  his 
faculties.  But  the  question  of  liability  in  these  cases,  as  well 
as  in  others,  is  a  question  of  policy,  and  it  is  to  be  disposed  of 
as  would  be  the  question,  whether  the  incompetent  person 
should  be  supported  at  the  expense  of  the  public,  or  of  his 
neighbors,  or  at  the  expense  of  his  own  estate.  If  his  mental 
disorder  makes  him  dependent  and  at  the  same  time  prompts 
him  to  commit  injury,  there  seems  to  be  no  greater  reason  for 
imposing  upon  the  neighbors  or  the  public,  one  set  of  these 
consequences  rather  than  the  other — no  more  propriety  or  jus- 
tice in  making  them  bear  the  losses  resulting  from  his  unrea- 
soning theory,  when  it  is  upon  them  or  their  property,  than 
there  would  be  in  calling  upon  the.m  to  pay  the  expenses  of 
his  confinement  in  an  asylum,  when  his  own  estate  is  ample 
for  the  purpose. 

"All  questions  of  public  policy  must  be  settled  on  a  consider- 
ation of  what,  on  the  whole,  is  the  rule  that  will  best  subserve 
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the  general  welfare.  Among  the  considerations  bearing  on 
the  proper  rule  in  the  case  of  an  offending  person  are  sneh  as 
relate  to  the  appointment  of  a  committee  or  guardian,  em- 
powered by  law  to  take  charge  of  him,  and  restrain  his  action 
so  as  to  prevent  injury  to  himself  or  others.  The  appoint- 
ment of  this  custodian  is  properly  attended  to  by  relatives  or 
friends,  those  who  have  a  personal  or  family  interest  in  him, 
or  who  might  be  entitled  to  succeed  to  his  estate  if  it  were 
preserved.  Would  it  not  be  an  important  stimulus  to  their 
action  if  the  estate  is  to  be  held  responsible  for  all  injuries 
committed  by  him  to  others,  and  would  it  not  tend  to  indiffer- 
ence on  their  part  if  the  law  were  to  leave  the  injured  party 
to  bear  the  loss  without  redress? 

"Unless  these  questions  can  be  answered  in  the  negative,  tlie 
reasons  for  holding  his  own  estate  responsible  seem  con- 
clusive. 

"Another  immediate  consideration  is  derived  from  the  fact 
that  the  distinction  between  insanity  and  the  cunning  of  malice 
is  not  always  suflSciently  clear  for  ready  detection;  and  a  rule 
of  in-esponsibility  in  respect  to  such  persons  would  be  likely 
to  result  in  similar  difficulties  in  civil  cases,  to  those  which 
have  brought  the  administration  of  criminal  law  into  disrepute 
wherever  the  plea  of  insanity  is  interposed.  Notliing  could 
present  to  the  depraved  mind  a  stronger  temptation  to  simulate 
insanity  for  the  purpose  of  mischief  and  revenge,  than  a  rule 
of  law  which  would  give  full  immimity  in  case  the  deception 
proved  successful,  etc."  Cooley  on  Torts,  pp.  100,  101.  To 
the  same  effect  see  Ex  pa/rte  Leighton,  14  Mass.  207;  Kron 
V.  Schooninaker,  3  Barb.  649 ;  Shearman  and  Kedtield  on  Neg. 
Sees.  51,  57;  Morse  v.  Crawford,  17  Yt.  499. 

As  to  the  second  objection,  we  think  it  is  not  well  taken. 
We  have  carefully  examined  the  evidence,  and  think  the  jury 
were  fully  warranted  in  reaching  the  conclusion  they  did. 
The  judgment  will  be  affii*med. 

Judgment  affirmecL 
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The  People  of  the  State  of  Illinois 
Samuel  Hamilton  and  Charles  W.  Grogan.         I^  ^ 

Quo  Warranto — Discretion —  Village  Trustees — Qua  lifieation s —  Taxes — 
Arrears — Paragraphs  34  and  192,  Chap.  24,  Starr  dt  C.  Ill,  Stat. 

1  It  seems  that  the  provisions  of  paragraph  34,  Chap.  24,  Starr  AC,  111. 
Shit.,  touchinpT  the  qualifications  of  Aldermen,  are  not  made  applicable  to 
Village  Trustees  by  paragraph  ld2-of  said  chapter. 

2.  Upon  a  proceeding  by  information  in  the  nature  of  a  quo  warranto 
to  test  the  right  of  tife  defendants  to  hold  the  office  of  Village  Trustees,  it  is 
held:  7hat  disqualification  arising  from  being  in  arrears  in  the  payment 
of  taxes  as  provided  in  said  paragraph  34.  if  applicable,  applies  to  the  office 
and  not  to  the  election;  that  payment  of  the  tax  by  one  of  the  defendants, 
before  assuming  the  office,  removed  the  objection;  and  that  the  other  de- 
fendant was  not  in  arrears  within  the  meaning  of  the  statute,  his  arrears 
being  caused  by  the  fault  of  the  collector  of  taxes. 

3.  In  a  proceeding  by  quo  warranto,  the  issue  of  a  writ  does  not  end  the 
discretion  of  the  court.  Where  the  writ  has  been  improvidently  issued  the 
court  may  decline  to  proceed  or  to  grant  the  relief  sought. 

[Opinion  filed  February  17,  1887.] 

In  erbob  to  the  Circnit  Court  of  Cass  County;  the  Hon. 
Gkoroe  W.  IIerdmak,  Judge,  presiding. 

Mr.  Oscar  A.  De  Leuw,  for  plaintiffs  in  error. 

Messrs.  Roach  &  Jones  and  Beach  &  Hodnett,  for  defend- 
ants in  error. 

The  granting  of  leave  to  file  an  infoimation  in  the  nature  of 
a  qtu>  warrcmto  is  within  the  sound  discretion  of  the  court. 
The  People  v.  Waite,  70  HI.  25;  The  People  v.  Moore,  73  HI. 
132;  The  People  v.  North  Chicago  Railway  Co.,  88  LI.  537. 

The  issue  of  the  writ  does  not  end  the  discretion  of  the 
court     Commonwealth  v.  Chuley,  56  Pa.  St  270. 

The  City  Council  is  the  judge  of  the  election  and  qualifica- 
tions of  its  own  members.     Starr  &  C.  111.  Stat,  Vol.  1,  Sec 
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35,  p.  458;  People  v.  Metzger,  47  Cal.  524;  Duffield's  Case, 
20  Leg.  Int.  100;  Brightly 's  Lead.  Cases  on  Elections,  651; 
Commonwealth  v.  Garrigues,  28  Pa.  St.  9;  Commonwealth  v. 
Leech,  44  Pa.  St.  332. 

A  disqualification  existing  at  the  time  of  election,  but 
removed  at  the  time  of  entering  upon  the  dnties  of  the  office, 
is  not  cause  for  removal  from  office.  State  v.  Murray.  28  Wis. 
96;  State  v.  Trumpf,  50  Wis.  103;  Privett  v.  Beckford,  26 
Kan.  52. 

Wall,  J.  This  was  a  proceeding  by  information  m  the 
nature  of  a  giio  warranto  to  test  the  right  of  Samuel  L.  Ham- 
ilton and  Charles  W.  Grogan  to  hold,  respectively,  the  office  of 
Trustee  of  the  Village  of  Ashland,  in  the  County  of  Cass.  A 
demurrer  was  interposed  to  the  joint  pleas  of  the  defendants 
and  was  by  the  court  overruled.  The  plaintiflFs  electing  to 
abide  by  the  demurrer,  judgment  was  entered  for  the  defend- 
ants. The  record  is  brought  here  by  writ  of  error  and  the 
ruling  of  the  court  upon  the  demurrer  is  now  to  be  considered. 

The  said  Hamilton  and  Grogan  were  elected  Trustees  of 
said  village  on  the  20th  of  April,  1886,  and  on  the  6th  day  of 
May  following  took  the  proper  oath  and  entered  upon  the 
duties  of  the  office.  The  only  objection  to  the  right  of  Ham- 
ilton to  hold  the  position  is  that  at  the  time  he  was  elected  he 
owed  the  sum  of  $1.44  for  village  tax,  which  sum  was  then 
unpaid  and  standing  against  him  upon  the  books  in  tlie  hands 
of  the  Sheriff  as  tax  collector  of  the  county,  which  sum  was 
by  said  Hamilton  paid  on  the  first  day  of  May,  after  his  elec- 
tion, and  before  his  assumption  of  the  office. 

As  to  Grogan  the  objection  is  that  he  owed  the  sum  of 
44  cents  for  the  same  tax,  which  was  paid  on  the  18th  of 
June,  18S6,  before  the  filing  of  the  information  and  after 
he  had  entered  upon  the  office.  It  is  alleged  in  the  plea  that 
prior  to  said  election  said  Grogan  wrote  to  the  Sheriff,  request- 
ing him  to  send  him,  said  Grogan,  a  statement  of  the  amount  of 
his  taxes;  that  the  Sheriff  sent  him  a  statement  which  did  not 
include  said  44  cents  for  tax  on  personal  property;  that  he  paid 
the  amount  so  stated  by  the  Sheriff  before  the  election;  that 
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he  did  not  know  the  amount  of  said  personal  tax  then,  nor 
until  after  he  was  elected,  but  would  have  paid  it  with  the 
realty  tax  had  he  known  what  it  was. 

Plaintiffs  in  error  contend  that  Hamilton  and  Groeran  were 
disqualified  to  hold  the  office  and  rely  upon  the  provisions  of 
paragraphs  34  and  192  of  Chap.  24,  E.  S.  Paragraph  34  de- 
clares that  "  no  person  shall  be  eligible  to  the  office  of  Alder- 
man unless  *  *  *  nor  shall  be  eligible  if  he  is  in  arrears 
in  the  payment  of  any  tax  or  liability  due  the  city."  *  *  * 
Paragraph  192,  relating  to  villages,  provides  for  the  election 
and  powers  of  Trustees,  and  after  declaring  that  the  village 
corporation  shall  have  the  powers  in  said  act  conferred  upon 
cities  of  5,000  inhabitants,  except  as  therein  otherwise  expressly 
provided,  concludes  in  these  words :  "  And  wherever  the  words 
'  City  Council'  or  *  Mayor'  occur  in  this  act,  the  same  shall  be 
held  to  apply  to  the  Trustees  and  President  of  such  village,  so 
far  as  the  same  may  be  applicable." 

It  may  be  well  doubted  whether  this  clause  has  the  effect 
and  meaning  contended  for.  The  paragraph  192  is  devoted  to 
the  matter  of  providing  for  the  creation  of  the  office  of  Trus- 
tee, stating  the  powers  and  duties  attached  thereto  and  the 
functions  of  the  village  corporation.  In  thus  providing  for 
the  creation  and  powers  of  the  corporation,  it  is  declared  that 
the  words  "  City  Council "  and  "  Mayor,"  wherever  occurring, 
shall  be  \ie\d  to  apply  to  the  Trustees  and  President 

From  the  connection  it  would  seem  naturally  that  the  only 
purpose  was  to  confer  power,  and  state  or  limit  the  same,  upon 
the  corporate  officials  named.  Had  it  been  designed  to  jSx  or 
prescribe  the  qualifications  of  the  persons  who  were  to  hold 
the  offices,  different  and  more  appropriate  terms  would  have 
been  employed.  It  would  be  a  strained  and  unnatural  con- 
struction to  give  this  provision  the  force  and  effect  suggested 
by  counsel,  and  when  the  result  would  be  to  impose  a  restric- 
tion upon  the  right  of  the  people  to  select  and  of  the  citizen 
to  serve,  we  are  very  strongly  inclined  to  hold  otherwise. 

But  admitting,  for  the  sake  of  argument,  that  the  construc- 
tion contended  for  is  sound,  we  think  the  ruling  of  the  Circuit 
Court  may  be  sustained  upon  other  grounds.     Hamilton  paid 
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his  tax  before  he  assumed  the  office.  The  provision  of  para- 
graph 34  is  that  no  person  shall  be  eh'gible  to  the  office  who  is 
in  arrears,  etc. 

Webster,  in  defining  the  term  eh'gible,  says :  "  Legally  qnal- 
ified — as  eligible  to  office."  The  provision  here  is  with  regarf 
to  eligibility  to  office.  In  the  case  of  State  v.  Murray,  28 
Wis.  96,  this  distinction  is  recognized,  the  conrt  observing 
that  *'the  term  'ineligible'  means  as  well  a  disqualification  to 
hold  an  office  as  disqualification  to  be  elected  to  an  office."  In 
that  case  the  point  presented  was  whether  one  wiio  was  an 
alien,  when  elected  SheriflF,  could,  by  removing  the  disqualifi- 
cation before  the  term  began,  fit  himself  to  hold  the  office. 
It  was  decided  he  could. 

There  was  no  provision  of  statute  or  constitntion  on  the 
subject,  but  it  had  been  held  to  be  the  law  of  the  State  that 
none  but  electors  could  hold  office,  and  it  was,  in  the  case 
cited,  declared  that  this  disqualification  related  merely  to  the 
holding  of  the  office  and  not  to  the  election.  The  doctrine 
was  adhered  to  in  State  v.  Trnmpf,  50  Wis.  103;  McCrary  on 
Elections,  2d  Ed.  232;  Privett  v.  Beckford,  26  Kan.  52. 
Referring  again  to  paragraph  34,  it  will  be  seen  that  this  dis- 
tinction seems  to  have  been  in  view  when  the  paragi*aph  was 
drawn.  It  provides  that  "no  person  shall  be  eligible  to  the 
office  of  Alderman  unless  he  is  a  qualified  elector  and  resident 
in  the  ward  for  which  he  is  elected,  nor  shall  he  be  eligible 
if  in  arrears  for  any  tax  or  other  liability  *  *  *  nor 
if  he  shall  have  been  convicted  of  malfeasance,  etc.;  nor 
shall  he  be  eligible  to  any  office,  the  salary  of  which  is  pay- 
able out  of  the  city  treasury,  if,  at  the  time  of  his  appoint- 
ment, he  shall  be  a  member  of  the  City  Council." 

We  are  satisfied  that  if  the  paragraph  is  applicable  to  the 
case  of  Village  Trustees  the  disqualification  is  as  to  the  office 
and  not  the  election — that  the  payment  of  the  tax  before 
assuming  the  office  met  the  requirement  of  the  law  and  there- 
fore that  as  to  Hamilton  the  plea  disclosed  a  perfect  defense. 
As  to  Grogan  it  may  be  said  that  according  to  the  true  interest 
and  spirit  of  the  law  he  was  not  in  arrears. 

The  object  of  the  provision  was  to  exclude  those  who  were 
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really  and  eubstantially  debtors  to  the  corporation,  it  being 
supposed  that  such  persons  could  not  safely  be  trusted  to  ad- 
minister the  municipal  affairs.  It  would  be  unwise  and  danger- 
ous to  public  interests  that  those  who  are  indebted  to  the  city 
should  control  its  finances,  and  this  would  be  especially  so  in 
large  cities  where  the  transactions  are  numerous  and  impor- 
tant and  where  the  details  of  public  affairs  are  not  so  well 
understood  by  the  people  generally  as  in  smaller  corporations. 
This  was  the  evil  sought  to  be  avoided.  It  was  never  uitended 
that  the  accidental  omission  to  pay  the  trifling  sum  of  less 
than  a  half  dollar,  where  there  had  been  an  honest  intent  and 
effort  to  pay  all  that  was  due,  should  exclude  a  citizen  who 
was  the  choice  of  the  people  from  holding  the  position  to 
which  he  was  elected.  Such  a  case  is  not  within  the  spirit 
and  liardly  within  the  letter  of  the  law. 

Grogan  had  requested  a  statement  of  his  taxes  from  the 
proper  officer  who  was  charged  with  the  collection  thereof. 
The  statement  was  f uniished  and  the  sum  called  for  was  paid. 
The  amount  omitted  would  have  been  paid  if  included  in  the 
statement 

That  it  was  not,  was  through  the  fault  of  the  officer  and  not 
of  the  taxpayer,  and  while  this  did  not  release  the  tax,  there 
was  no  such  arrearage  as  was  meant  by  the  provision  in  ques- 
tion. 

It  is  suggested  that  the  maxim  ^^de'  minimis  non  curat 
Z«b"  is  applicable.  It  is  familiar  that  in  proceedings  by  quo 
warranto  the  court  may,  in  the  exercise  of  a  soTmd  legal  dis- 
cretion, refuse  leave  to  file  the  information.  People  v.  Waitc 
70  111.  25;  People  v.  Moore,  73  111.  132;  People  v.  K  Chi. 
Ey.  Co.,  88  Dl.  537 ;  Dillon  on  Municipal  Corp.,  Vol.  2,  Sec. 
722. 

Had  the  facts  disclosed  by  this  plea  appeared  upon  the  face 
of  the  information  the  court  would  have  been  justified  in  refus- 
ing permission  to  file  it.  When  it  appears  that  the  writ  was 
iraprovidently  issued  the  court  may  well  decline  to  grant  the 
relief  sought. 

The  issue  of  ths  writ  does  not  end  the  discretion  of  the 
court  and  if  the  case  made  by  the  pleadings  is  such  that  leave 
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to  file  would  have  been  refused  in  the  first  instance  the  court 
may  decline  proceeding  to  judgment  Commonwealth  v. 
Cheely,  56  Pa.  St  270. 

In  the  view  we  have  taken  it  is  not  deemed  necessary  to 
consider  the  point  made  by  defendants  in  error,  that  as  the 
Board  of  Trustees  may  judge  of  the  election  and  qualification 
of  its  own  members,  the  remedy  by  quo  warranto  is  abrogated. 

The  Supreme  Court  intimated  adversely  to  this  position 
in  Linegar  v.  llittenhouse,  94  111.  208,  and  so  it  has  been 
recently  decided  by  the  Appellate  Court  of  the  Fourth  District 
in  the  case  of  People  ex  rel.,  etc.,  v.  Bird,  20  111.  App.  56S. 

Upon  the  whole  case  we  are  satisfied  with  the  ruling  of  the 
Circuit  Court  and  the  judgment  will  therefore  be  aflirmed. 

Judgment  affirmed. 


Daniel  Doyle  et  al,,  Imp'd,  etc. 

V. 

Sherman  R  Baughman, 

Drainage — Poicer  of  Commisftioners  to  Change  District  Boundaries — P^/i- 
tion — Additional  Signatures — Final  Order — Defect — Act  of  18S5 — Setro- 
spective  Effect  of—Trespass—De  Facto  Officers — Contractors — Damages — 
Presumption — Re»  A  djudicata. 

1.  It  is  within  the  power  of  the  com missi oners  to  change  the  bonndaries 
of  a  drainage  district  so  as  to  exclude  lands  alrea<iy  included  or  to  include 
additional  lands.  They  niay  also  permit  additional  signatures  to  the  peti- 
tion. 

2.  In  an  action  of  Trespass  against  certciin  drainage  couiniissioners  and 
contractors,  it  is  held:  That  a  defect  in  the  final  order  organizing  the  dis- 
trict was  cured  by  the  Act  of  1885;  that  the  commissioners  were  such  de 
facto  officers  as  to  afford  protection  to  the  contractors  and  their  employes; 
that  it  must  be  presumed  that  the  plaintiff's  entire  damages,  "  consequent 
upon  the  construction  of  the  proposed  work,"  were  considered  by  the  jury  in 
the  condemnation  proceedings;  and  that  the  verdict  for  the  plaintiff  is 
against  the  law  and  evidence. 

3.  Where  a  proceeding  under  a  statute  is  defective  in  some  particular 
which  the  Legislature  miflrht  have  dispensed  with,  it  may  be  dispensed  with 
by  a  subsequent  act  operating  retrospectively. 
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[Opinion  filed  February  17,  1887.] 

Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  J,  J.  Phillips,  Judge,  presiding. 

Messrs.  Anthony  Thornton  and  James  M.  Taylor,  for 
appellants. 

Mr.  John  G.  Drennan,  for  appellee. 

The  drainage  district  was  not  legally  organized,  and  this 
being  an  action  of  trespass  against  appellants  as  individuals  the 
appellee  had  the  right  to  attack  the  organization  of  the  drain- 
age district,  when  set  up  in  justification  of  tlie  acts  of  appellants, 
and  such  attack  is  not  collateral.  Blake  v.  The  People,  109 
111.  604,  517;  Stowe  .v.  Flagg,  72  111.  397;  Biglow  v.  Gregory, 
73  111.  197. 

"Wall,  J.  This  was  an  action  of  trespass  quare  claii8um 
fregit^  by  the  appellee  against  the  appellants;  verdict  and 
judgment  for  plaintiff  below  for  $395.83. 

Three  of  the  appellants,  Doyle,  Vermillion  and  Salliday, 
were  Highway  Commissioners  of  Stonington  Township,  and 
by  operation  of  law,   drainage  commissioners   of   the  town. 

They  assumed  to  organize  a  drainage  district,  and  made  a 
contract  under  which  certain  ditches  were  constructed  on  the 
lands  of  the  appellee.  The  other  appellants  were  the  con- 
tractors and  their  employes  in  doing  the  work. 

The  entry  upon  the  land  and  the  making  of  the  ditches 
were  the  trespasses  complained  of.  The  appellants  justified 
under  the  right  of  the  drainage  commissioners  to  cause  said 
ditches  to  be  constructed.  "Whether  the  organization  of  the 
drainage  district  was  legally  effected,  was  one  of  the  questions 
made  on  the  trial  and  controverted  here.  The  only  objection 
urged  is  that  the  district,  as  finally  organized,  comprised  forty 
acres  of  land  not  embraced  in  the  original  petition  and  other 
proceedings. 

It  is  within  the  power  of  the  commissioners  to  change  the 
boundaries,  so  as  to  exclude  or  include  lands,  and  they  may 
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"  permit  additional  signatures  to  be  made  to  the  petition  by 
any  adult  person  owning  land  in,  or  owning  land  desired 
to  be  taken  in  the  proposed  district,  to  the  end  that  a  majority 
of  the  adult  owners  of  land  in  the  district  as  finally  to  be 
organized,  and  who  shall  be  owners  in  the  aggregate  of  more 
than  one-third  of  such  land,  shall  have  signed  the  petition, 
which  facts  said  commissioners  shall  find  and  shall  put  such 
finding  in  writing."  The  final  order  of  the  commissioners 
organizing  the  district  did  not  find  that  the  district,  as  so 
organized,  including  this  forty-acre  tract,  had  been  petitioned 
for  by  a  majority  of  the  adult  owners,  and  owners  of  more 
than  one-third  of  the  lands  therein,  but  such  was  the  finding 
in  the  order  made  at  the  first  meeting,  and  in  the  final  order 
the  map  or  plat  showing  the  boundaries  of  the  district  and 
the  lands  included  therein,  was  referred  to  as  filed  therewith. 
Turning  to  this  map  and  comparing  it  with  the  petition,  it 
readily  appears  that  these  statutory  requirements,  as  to  own- 
ership in  the  petitioners,  were  abundantly  complied  with,  and 
that  the  failure  to  set  out  the  finding  to  that  effect  was  prob- 
ably the  result  of  more  inadvertence. 

Without  discussing  or  deciding  the  question  whether  this 
omission  would  divest  the  commissioners  of  the  defense  which 
their  official  character  of  drainage  commissioners  would  give 
them  when  called  to  account  for  their  own  acts,  we  think  it 
is  clear  they  were  such  de  facto  officers  as  that  protection 
would  be  afforded  to  the  contractors  and  their  employes  for 
any  act  properly  performed  by  their  direction,  and  that  as  to 
these  the  organization  of  the  district  must  be  regarded  suffi- 
cient and  legal.  The  proper  proceedings  had  been  instituted 
and  there  was  jurisdiction  to  act  therein.  The  only  com- 
plaint is  of  an  irregularity  in  the  final  order.  As  to  tlie 
public  and  the  rights  of  third  persons  there  was  a  de  facto 
organization  at  least  Blake  v.  People,  109  111.  504,  and  the 
authorities  there  cited.  Whether  the  organization  is  so  faulty 
as  not  to  afford  protection  to  the  appellants  Doyle,  Vermil- 
lion and  Salliday,  who  aver  that  by  reason  of  their  proceed- 
ings in  such  organization  they  clothed  themselves  with  an 
official  character,  need  not  be  determined,  in  view  of  the  cura- 
tive statute  of  1885. 
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This  act  in  unequivocal  terms  declares  that  all  drainage  dis- 
tricts heretofore  organized  under  any  one  or  more  of  the  acts 
hereby  repealed  (1879,  1881,  1883)  shall  be  held,  and  are 
hereby  declared  to  be  legally  organized  and  the  assessments 
made  therein  shall  be  held  legally  made. 

The  validity  of  this  act  is  not  to  be  settled  in  this  court,  but 
there  seems  to  be  no  reasonable  ground  to  call  it  in  question. 
Where  the  thing  which  failed  to  bo  done  and  which  consti- 
tutes the  defect  in  the  proceeding  is  something  which  the 
Legislature  might  have  dispensed  with  the  necessity  of,  by  a 
prior  statute,  then  a  subsequent  act  dispensing  with  it  retro- 
spectively must  be  held  valid.  Cooley  on  Const.  Lim.  371 ; 
Blake  v.  The  People,  etc.,  *wj?ra/  and  such  curative  legislation 
may  be  efficient,  though  "  passed  after  the  litigation  began." 
Cowgill  V.  Long,  15  111.  202.  The  organization  of  the  drain- 
age district  may,  therefore,  be  regarded  as  legal  so  far  as  it  is 
concerned  in  the  present  inquiry. 

It  appears  from  the  record  that  the  most  important  and  sub- 
stantial ground  of  complaint  by  the  plaintiflE  below  was  that 
the  dirt  taken  out  of  the  ditches  was  left  upon  the  land  along, 
and  twelve  feet  distant  from  the  ditches  on  either  side,  in 
irregular  piles,  thereby  interfering  with  the  cultivation  of  the 
land  not  occupied  by  the  ditches. 

The  drainage  commissioners  were  not  able  to  obtain  the 
release  of  the  appellee  and  proceeded  under  the  statute  to 
condemn  the  right  of  way  and  assess  the  damages  of  tlic 
appellee  in  the  premises.  A  trial  was  had  and  a  finding  by 
jury,  which  remains  unreversed  and  in  force,  that  those  dam- 
ages were  $138.  There  was  upon  the  trial  of  the  present 
case  a  contention  by.  the  appellee  that  such  assessment  did  not 
cover  his  damages  in  the  respect  named  for  so  leaving  the 
dirt  upon  his  land,  but  that  it  included  merely  the  right  of 
way  and  other  damages. 

Under  the  statute  in  question  it  is  provided  that  upon  such 
assessment  of  damages  "the  jury  shall  hear  the  evidence 
oflEered  in  the  case  as  to  the  value  of  the  land  proposed  to  be 
taken  and  all  damages  consequent  upon  the  construction  of  the 
proposed  work." 
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Of  course  the  only  part  actually  taken  is  what  is  covered 
by  or  inchided  in  the  ditch  but  "the  damages  consequent 
upon  the  construction  of  the  proposed  work"  might  well 
embrace  such  as  those  complained  of.  It  appears  very  plainly 
that  to  properly  construct  the  ditch  the  course  pursued  here 
was  necessary  and  that  such  is  the  result,  and  uniform  if  not 
the  universal,  practice  in  such  works.  It  appears  also  that  it 
was  so  contemplated  in  this  instance  from  the  form  of  release 
which  was  sought  to  have  executed  by  appellee  and  which 
was  before  the  jury  on  the  trial  of  the  condemnation  case- 
Whatever  was  proper  for  the  jury  to  take  into  account  as 
a  part  of  the  damages  consequent  upon  the  construction  of 
the  proposed  work  it  must  be  presumed,  was  considered  by 
them  on  such  assessment  and  such  an  item  can  not  be  the  sub- 
ject of  another  claim  for  damages.  The  matter  is  res  judicata. 
Freeman  on  Judgments,  272. 

We  think  there  can  be  no  reasonable  doubt  that  this  item 
was  within  the  6co{)e  and  range  of  the  investigation  upon  the 
assessment  of  damages.  The  organization  of  the  disti*ict  being 
deemed  regular  for  present  purposes  the  only  important  ques- 
tion of  fact  to  be  determined  by  the  jury,  was  whether  the 
damages  now  complained  of  were  "such  as  were  consequent 
upon  the  construction  of  the  proposed  work."  If  they  were, 
then  it  is  a  presumption  of  law,  which  the  jury  were  not  at 
liberty  to  disregard,  that  these  damages  were  included  in  the 
assessment  referred  to  and  could  not,  therefore,  form  the 
basis  of  an  allowance  in  the  case  at  bar. 

The  instructions  given   by  the  court  are  complained  of  by 
the  appellants  and  so  fi^r  as  they  are  not  in  harmony  witli  the 
,  views  here  suggested  we  deem  them  erroneous. 

Tlie  verdict  is  manifestly  against  the  law  and  evidence,  and 
should  have  been  set  aside.  It  is  not  necessary  to  consider 
the  instructions  in  detail  as  what  has  been  said  will  sufficiently 
indicate  the  course  to  be  taken  on  another  trial  in  thiB  respect 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  Chicago  &  Alton  Railroad  Company 

V. 

Joseph  I.  Hill.   • 

Railroads — Injury  to  Animal^  Unlawfully  at  Large — Liability, 

A  railroad  company  is  liable  for  killing:  an  animal,  althouj^h  it  wa?  un- 
lawfully at  large  and  upon  the  defendant's  track,  if  by  the  exercise  of  proper 
care  and  prudence,  after  the  discovery  of  the  animal,  its  engineer  might 
have  prevented  the  injury. 

[OpiDion  filed  February  17,  1887.] 

Appeal  from  the  Circuit  Court  of  Green  County;  the  Hon. 
Geobgb  a.  Hekdman,  Judge,  presiding. 

Messrs.  Patterson  &  Starkey,  for  appellant. 

The  only  theory  by  which  the  appellee  could  expect  to 
recover  in  this  case  was  the  gross  negligence  of  the  defend- 
ant's servants,  as  he  concedes  that  the  cOw  was  running  at 
large  in  violation  of  law.  The  following  are  some  of  the 
leading  cases  which,  in  our  judgment,  are  similar  to  the  cas3 
at  bar:  C,  B.  &  Q.  R  R  v.  Bradfield,  63  III.  220;  T.  H.  & 
I.  R  R  Co.  V.  Jenuine,  16  111.  App.  209;  R,  R  I.  &  St.  L. 
R  R  Co.  V.  D.  O.  Linn,  67  111.  109 ;  P.,  P.  &  J.  R  R  Co.  v. 
Champ,  75  111.  577;  T.,  W.  &  W.  R  R  Co.  v.  Barlow,  71  111. 
640 ;  I.  C.  R  R  Co.  v.  John  S.  Bull,  72  111.  537. 

Mr.  David  F.  King,  for  appellee. 

Even  if  plaintiff  was  guilty  of  contributory  negligence,  this 
fact  did  not  relieve  the  company  from  the  duty  to  exercise 
proper  care,  and  observe  all  rcas(»nable  precautions  to  avoid 
the  accident.     P.,  P.  &  J.  R  R  Co.  v.  Champ,  75  111.  577. 

The  cases  cited  by  appellant  are  not  similar  to  case  at  bar,  as 
in  those  cases  the  engineer  saw  the  stock  grazing  near  the  track, 
but  in  this  case  engineer  saw  cow  was  frightened  and  chased 
her  down  die  track.     For  similar  cases  see  T.,  W.  &  W.  Ey. 
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Co.  V.  Barlow,  71  111.  640 ;  I.  C.  R  R  Co.  v.  Middlesworth, 
46  111.  494;  R,  R  L  &  St  L.  Ry.  Co.  v.  Rifferty,  73  111.  58; 
C.  &  A.  R  R  Co.  V.  Engle,  84  111,  397;  C.  &  St.  L.  R  R 
Co.  V.  Woosley,  85  LI.  370 ;  Ewing  v.  C.  &  A.  R  R  Co.,  72 
111.  25;  C,  B.  &  Q.  R  R  Co.  v.  Cauffman,  38  III.  424. 

CoNGSR,  J.  This  was  a  suit  against  the  railroad  company 
to  recover  tlie  value  of  a  cow  killed  by  one  of  the  compauy-s 
trains  within  the  corporate  limits  of  Roodhoase.  Appellee 
recovered  in  the  court  below,  and  appellant  asks  a  reversal  of 
the  judgment,  on  the  ground,  principally,  that  the  verdict  of 
the  jury  is  not  sustained  by  the  evidence. 

The  evidence  shows  that  on  the  15th  of  October,  1885, 
appellee's  cow  was  grazing  on  the  west  side  of  the  raOroad 
track  at  a  point  some  150  feet  north  of  a  public  crossing, 
upon  which  she  was  afterward  struck  and  killed.  From  the 
point  where  the  cow  was  grazing,  south  to  the  crossing,  there 
was  a  fence  twenty-nine  feet  west  of  the  track,  and  extending 
south  about  130  feet  the  same  distance  from  the  track  to  the 
street  or  crossing,  so  that  when  the  cow  started  to  run  soutli 
she  would  be  confined  to  this  space  of  twenty-nine  feet  until 
she  reached  the  crossing  or  street,  when  she  couid  turn  we&t 
away  from  the  track,  or  east  across  the  track. 

On  the  day  in  question  appellant's  regular  passenger  and 
mail  train,  consisting  of  engine,  mail  and  baggage  car  com 
bined,  and  three  passenger  cars,  left  the  station  at  Roodhouse 
for  St.  Louis.  After  passing  a  curve  the  train  reached  the 
straight  track  about  300  feet  north  of  where  the  cow  was,  the 
train  running  at  the  rate  of  about  ten  miles  per  hour.  Paul, 
the  engineer,  says:  "After  I  started  around  the  cm've  I  saw 
a  cow  on  the  west  side  of  the  track,  eating  grass.  As  I  came 
onto  the  straight  track,  she  started  and  ran  down  the  side  of 
the  track  a  little  ways  and  then  took  oflE  toward  the  west  to 
a  fence  around  some  lots,  and  I  supposed  she  was  going  where 
some  cows  were  grazing  out  on  some  vacant  lots.  After  run- 
ning off  in  that  direction  she  turned  suddenly  about  on  the 
road  and  attempted  to  go  across  the  crossing,  when  I  struck 
her  and,  I  suppose,  killed  her."     Other  witnesses  state    that 
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the  cow  ran  nearly  all  the  way  upon  the  track,  while  others 
think  she  ran  close  to  the  track,  within  a  few  feet  of  the  ends 
of  the  ties.  The  cow  was  at  large,  in  violation  of  the  ordi- 
nances of  the  town,  and  at  a  place  where  the  road  was  not 
required  to  be  fenced ;  so  that  the  rule  of  liability  was,  as  laid 
down  in  T.,  W.  &  W.  Ry.  Co.  v.  Barlow,  71  111.  642;  "The 
rule  of  liability,  where  an  animal  is  unlawfully  upon  a  railroad 
track,  we  conceive  to  be  that  the  company  is  not  in  general 
liable,  unless  its  servants,  after  they  discovered  that  the  ani- 
mal was  in  danger,  might,  by  the  exercise  of  proper  care  and 
prudence,  have  prevented  the  injury;  that  it  is  not  sufficient 
in  such  case  to  charge  the  company  to  show  that  they  were 
running  at  a-  high  rate  of  speed,  or  without  proper  care  in 
other  respects." 

The  unquestioned  facts  were,  that  the  engineer  saw  the  cow 
grazing  at  the  side  of  the  track,  when  at  least  300  feet  from 
her;  that  upon  approaching  her  he  saw  that  she  started 
to  run  south,  and  that  she  was  confined  to  the  space  between 
the  track  and  the  fence,  twenty-nine  feet  wide,  and  could 
not  turn  west,  except  to  press  closer  to  the  fence  until  she 
should  run  a  distance  of  about  130  feet  to  the  crossing 
and  that  then  it  would  be  impossible  to  tell  whether  she 
would  turn  west,  as  the  engineer  says  he  expected  her  to 
do,  and  thus  escape,  or  turn  east  across  the  track,  as  she 
did.  The  distance  within  which  the  train  conld  have  been 
stopped  is  shown  by  the  fact  that  after  the  cow  was  struck,  the 
train  was  stopped  within  the  length  of  the  engine  and  bag- 
gage car.  The  railroad  was  fenced  south  of  the  crossing,  so 
that  the  animal  was  compelled  to  turn  at  the  crossing.  Tlie 
engineer  states  that  he  did  everything  he  could  to  stop  the 
train  when  he  saw  the  cow  trying  to  cross  the  track,  but  made 
no  attempt  to  do  so  prior  to  the  moment  that  she  reached  the 
crossing  and  suddenly  rushed  on  the  track  ahead  of  the  train. 
We  think  it  was  a  question  for  the  jury  to  find  from  the  facts 
whether  the  engineer  was  exercising  proper  care  and  pru- 
dence in  thus  racing  along  immediately  behind  this  animal, 
without  attempting  to  check  his  train,  upon  the  mere  hope  or 
expectation  that  when  she  emerged  from  the  trap  where  she 
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was  and  reached  tlie  crossing,  she  would  turn  west  instead  of 
Ciist;  and  their  conclusion  that  the  engineer,  after  he  discov- 
ered the  animal  was  in  danger,  might,  bj  the  exercise  of 
])roper  care  and  prudence,  have  prevented  the  injury,  we  do 
not  feel  warranted  in  disturbing. 

The  instructions   of  appellee  are  not  subject  to  the  objec- 
tions made  by  appellant,  but  are  substantially  correct. 

The  judgment  of  the  Circuit  Court  will  be  affii*med. 

Ajfirmed, 


Joseph  Hatton 

V. 

The  Village  of  Chatham. 

Mumnpnl  Corporations — Platting  of  Town — Alleys — Encroachment — 
Ordinance — Fine — Notice — Ejectment, 

1.  In  the  absence  of  an  adverse  possession,  the  mere  platting  of  a  town 
gives  the  public  the  right  to  the  use  of  the  streets  and  alleys. 

2.  Upon  appeal  from  a  judgment  imposing  a  fine  for  a  violation  of  a 
village  ordinance,  in  relation  to  obstructions  in  its  streets  and  alleys,  it  is 
held.  That  the  village  need  not  resort  to  an  action  in  ejectment,  and  that 
the  written  notice  given  was  sufficient. 

[Opinion  filed  February*17,  1887.] 

Appeal  from  the  County  Court  of  Sangamon  County;  the 
Hon.  J.  H.  MathenYj  Judge,  presiding. 

Messrs.  Palmers  &  Shutt,  for  appellant. 

Messrs.  Patton  &  Hamilton  and  Noah  H.  Tubneb,  for 
appellee. 

Conger,  J^  The  Village  of  Cliatham  was  laid  out  and  plat- 
ted in  1836.  In  1859  one  Smith  owned  lots  13, 14, 16  and  16, 
constituting  the  southeast  quarter  of  block  5  of  said  Tillage, 
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and  built  a  barn  and  fence  on  the  alley  at  tbe  north  end  of  lot 
16,  and  the  barn  still  remains  where  originally  placed.  It  is 
claimed  by  the  village,  but  denied  by  appellant,  that  said  barn 
and  fence  encroaches  upon  tlie  alley  some  two  feet  at  one  place 
and  six  at  another.  The  court  below  found  such  encroachment 
to  exist,  and  in  the  consideration  of  the  case  we  shall  assume 
such  finding  to  be  correct. 

Appellant  now  owns  said  lots  by  conveyance  from  Smith. 
In  July,  1885,  the  president  and  board  of  trustees  of  the  vil. 
lage  passed  an  ordinance  which  provides  that: 

"The  owner  of  any  building  or  any  structure  or  enclosure 
already  erected  or  built  extending  into  or  encroaching  upon  any 
street,  avenue  or  alley  *  *  *  within  the  village,  who  shall 
not  remove  the  same  within  thirty  days  after  being  notified  in 
writing  to  do  so  by  the  street  commissioners,  shall  be  subject 
to  a  fine  of  not  less  than  ten  dollars  nor  more  than  one  hun- 
dred dollars." 

Written  notice  was  given  appellant  to  remove  this  barn  and 
fence  oflf  of  the  alley,  and  upon  his  failure  to  do  so  he  was  pros- 
ecuted under  the  ordinance  and  fined  $10  before  the  Justice 
who  originally  tried  the  case,  and  the  appellant  appealed  to  the 
County  Court,  where  the  judgment  was  affirmed. 

Appellant  insists  "  That  as  the  public,  the  village,  has  never 
had  possession  of  the  ground  which  is  covered  by  the  appel- 
lant's possession  and  claim  of  title,  the  village  must  sue  in 
ejectment  and  recover  possession,  and  can  not  sue  for  a  pen- 
alty," and  cites  City  of  Chicago  t  .  Gosselin,  4  111.  App.  570, 
as  authority  for  the  proposition. 

We  are  at  Iopp,  however,  to  discover  the  application  of  the 
doctrine  announced  in  that  case  to  this.  In  that  case  the 
street  had  never  been  open  to  public  use.  But  in  this  case  it 
is  stated  in  the  abstract  prepared  bj'  appellant's  counsel,  as 
an  undisputed  fact,  that  the  town  was  laid  out  and  platted  in 
1836,  and  that  the  lots  in  question  ran  back  to  this  alley,  whicii 
was,  and  is,  sixteen  feet  wide.  Mr.  Porter  states  that  he  has 
known  this  alley  since  1836,  and  owned  lots  on  the  northeast 
corner  of  the  block  in  question,  and  says:  "I  suppose  there 
was  no  use  for  the  alley;  sometimes  it  was  fenced  up,  and 
sometimes  it  wasn't." 
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From  this  it  is  reasonable  to  assume  that  the  alley  was  laid 
off  in  1836,  and  used  when  needed  until  encroached  upon  by 
Smith  in  1859,  and  from  that  time  to  the  present  has  been 
open  a  part  of  the  time  and  fenced  up  a  part  of  the  time. 

Tlie  mere  fact  that  the  alley  was,  prior  to  1859,  but  little 
used  because  the  lots  bounding  upon  it  were  not  inclosed,  and 
therefore  there  was  no  necessity  for  keeping  within  its  exact 
limits,  would  not  interfere  witli  its  existence,  or  tend  to  show 
that  it  was  not  a  legal  public  alley.  Neither  would  it  show 
that  the  village  was  not,  during  such  time  prior  to  its  being 
fenced,  in  the  possession  of  the  same.  The  mere  fact  of  plat- 
ting a  town  gives  the  public  the  right  to  the  use  of  the  streets 
and  alleys  when  at  the  time  there  is  no  adverse  possession. 

The  other  point  relied  upon,  that  the  written  notice  was 
signed  by  the  president  and  clerk  of  the  Board  of  Trustees,  and 
not  by  the  street  commissioner,  has  no  merit. 

The  notice  plainly  indicated  its  purpose.  It  was  given  ap- 
pellant by  the  street  commissioner,  and  was  at  least  a  substan- 
tial if  not  a  technical  compliance  with  the  ordinance. 

The  judgment  of  the  County  Court  will  be  affirmed. 

Judgment  affirmed. 


Hans  H.  Littlefield 

V. 

Robert  Schmoldt. 

Practice — Nunc  pro  Tunc — Mechanic's  Lien — Amendment — Yo/iVa. 

1.  In  proper  cases  tbe  court  may  allow  amendments  and  proceedings  in  a 
cause  to  be  filed  nunc  pro  tunc.  But  this  should  never  be  allowed  when  it 
would  work  injustice. 

2.  Where  a  trial  has  been  had  upon  a  p«>tition  for  a  mechanic's  lien»  it  is 
improper  to  allow  amendments  and  to  enter  a  decree  nunc  pro  tunc,  with- 
out notice  to  the  defendant.  Where  this  has  been  done,  the  fact  that  injus- 
tice may  have  been  done  the  defendant  is  sufficient  ground  for  reversal. 

[Opinion  filed  February  17, 1887.] 
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Appeal  from  the  Circuit  Court  of  Cass  County;  the  Hon. 
George  W.  .IIerdman,  Judge,  presiding. 

Messrs.  Morrison  &  Whitlook  and  Mills  &  McClurb,  for 
appellant 

Messrs.  Hewitt  &  Tracker,  for  appellee. 

Conger,  J.  On  the  29th  day  of  September,  1885,  appellee 
jBled  his  bill  to  enforce  a  mechanic's  lien  against  one  Wm.  Ben- 
nett and  appellant,  alleging  that  on  or  about  May  23,  1885, 
Wm.  Bennett  and  Hans  H.  Littlefield  were  about  to  enlarge 
and  repair  a  barn  on  lot  3,  block  21,  in  Beardstown,  Illinois, 
and  contracted  with  appellee  for  lumber,  shingles  and  other 
building  materials  to  be  used  in  and  about  the  improving  and 
repairing  of  such  barn.  Appellant  answered  denying  the  mak- 
ing of  any  contract,  express  or  implied,  or  that  the  material  was 
bought  with  his  knowledge  and  consent,  or  that  he  was  con- 
sulted about  the  purchase  of  the  materials,  etc.  EepHcation 
being  filed  the  cause  was,  on  the  16th  day  of  October,  1885, 
referred  to  the  master  to  take  and  report  the  proofs. 

On  the  19th  of  August  leave  is  granted  appellee  to  amend 
his  bill,  which  the  record  says  was  done.  Bennett  is  dismissed 
from  the  cause  and  the  record  then  proceeds:  "  And  the  court 
finds  for  the  petitioner  herein,  and  thereupon,  by  consent  of  the 
parties  hereto,  the  decree  herein  is  to  be  signed  in  vacation 
as  of  this  term  of  court."  The  appellant  then  prays  an 
appeal,  which  is  allowed,  etc. 

The  amendment,  which  appears  to  have  been  made  in  Au- 
gust, was  in  fact  filed  on  the  10th  day  of  September,  1886,  as 
of  the  19th  day  of  August,  1886,  and  it  set  up  an  express  con- 
tract as  the  basis  for  a  lien.  To  this  amendment  a  demurrer 
on  the  part  of  appellant  was  filed  September  14,  1886,  but 
which  was  never  passed  on. 

On  the  13th  of  September,  appellant  made  an  aflSdavit 
which  was  filed  in  the  clerk's  office  on  the  next  day,  setting 
forth  that  he  has  upon  that  day  for  the  first  time  seen  and 
read  the  amended  bill  tiled  on  the  10th  of  September,  that  he 
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is  surprised  by  it,  and  imable  to  go  to  trial  upon  it  during  vaca- 
tion. And  after  setting  forth  the  particulars  wherein  the 
amendmont  is  different  from  the  original  bill,  asks  that  the 
case  be  not  passed  upon  until  the  next  regular  terra  of  the 
court  convenes,  which  will  be  in  three  weeks  from  that  day. 

On  the  27th  day  of  Septen>ber,  1886,  counsel  for  appellant 
received  the  following  letter  from  Judge  Herdman. 

Copy  of  letter : 

"  Jkeskyvillb,  III.,  September  27,  1886. 
•*  R  W.  Mills,  Esq., 

"Virginia,  HI. 
^^Dear  Sir:  Herewith  I  return  to  you  all  the  papers  in  the 
case  of  Robert  Schmoldt  v.  Wm.  Bennett  et  al.,  without  sign- 
ing the  decree.  I  have  been  too  busy  since  I  received  the 
papers  on  the  16th  inst.  to  read  them  until  now.  As  you  will 
have  a  term  of  court  beginning  next  week,  there  will  be 
but  little  time  lost  in  having  a  hearing  on  the  amended  peti- 
tion, which  I  think  is  l^est  now,  as  the  amendment  seems  to 
be  broader  than  was  contemplated.  Show  this  to  Messrs. 
Hewitt  and  Thacker  and  J.  N.  Grid  ley,  so  they  may  know  in 
time  to  avoid  unnecessary  delay. 

''Tours  truly, 

"Geo.  W.  Herdman." 

On  the  10th  day  of  November,  1886,  in  vacation  after  the 
the  October  term,  1886,  at  chambers,  before  Jndge  Herdman, 
appellee,  by  leave  of  the  Judge,  withdraws  the  amendment 
filed  September  10th  and  makes  another  amendment  without 
notice  to  appellant,  so  far  as  the  record  shows,  and  upon  that 
(lay  the  final  decree  is  signed  by  the  Judge  and  filed  in  the 
clerk's  office,  as  of  August  19,  1886. 

'  The  evidence  in  this  case  does  not  make  it  entirely  dear 
that  justice  has  been  done  appellant,  though  we  should  not  be 
disposed  to  interfere  with  the  conclusion  reached  by  the 
Circuit  Court  were  it  clear  that  appellant  had  been  given  an 
opportunity  to  fully  make  his  defense.  There  is  no  impro- 
priety in  proper  cases  to  permit  amendments  and  proceedings 
in  a  cause  to  be  filed  nunc  pro  tuncj  but  it  should  never  be 
allowed  when  it  works  injustice,  and  in  this  case  there  is  at  least 
a  probability  that  such  has  been  the  effect 
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The  trial  was  had  upon  the  original  bill,  proofs  and  argu- 
ments addressed  to  the  court  upon  the  theory  presented  by  it. 
Afterward,  without  notice  to  appellant,  the  bill  is  changed, 
a  decree  rendered  upon  it,  and  appellant,  though  diligent  in 
seeking  a  hearing  upon  the  amended  bill,  is  informed  that  by 
a  fiction  of  law  these  amendments  and  proceedings  are  sup- 
posed to  have  taken  place  in  August,  when  he  did  have  the 
opportunity  of  meeting  and  replying  to  them. 

We  can  not  know  nor  are  we  called  upon  to  assume  that 
injustice  has  actually  been  done  appellant  by  these  proceedings. 
It  is  enough  to  say  that  such  may  be  the  case,  and  that  ap- 
pellant has  not  had  an  opportunity  to  meet  the  allegations  of 
the  amended  bill,  as  the  law  intends  he  shall. 

For  these  reasons  we  feel  constrained  to  reverse  the  decree 
of  the  Circuit  Court  and  remand  the  cause. 

lieversed  and  remanded. 


Thomas  Gardiner,  Sheriff, 

V. 

John  W.  Bunn  &  Company. 

Practice — Second  Appeal — Defective  Possession  by  Sherif-^Riffhts  qf 
Third  Parties. 

1.  Upon  a  second  appeal  this  court  declines  to  reconsider  the  questions 
passed  upon  when  the  case  was  here  before. 

2.  Although  the  original  po88e.<)sion  of  goods  by  a  Sheriff  may  have  been 
defective,  third  parties  can  not  complain  if  such  possession  was  perfected  by 
a  legal  and  complete  levy  before  their  rights  attached. 

[Opinion  filed  February  17, 1887.] 

In  error  to  the  Circuit  Court  of  De  Witt  County;  the  Hon. 
George  W.  Herdman,  Judge,  presiding. 

Messrs.  Moore  &  Warner,  for  plaintiff  in  error, 

Mr.  Joseph  M.  Grout,  for  defendants  in  error. 
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Per  Curiam.  This  case  was  before  us  at  the  Xovember 
Term,  1885,  and  is  reported  in  18  111.  App.  94,  when  the 
judgment  of  the  Circuit  Court  was  reversed  and  the  cause 
remanded. 

Upon  a  second  trial  the  court  below  proceeded  upon  the 
theory  of  the  law  held  by  this  court,  and  we  are  now  asked  by 
appellant  to  review  the  same  questions  that  were  passed  upon 
when  the  case  was  here  before.     Wq  decline  to  do  so. 

Appellee  assigns  as  cross  error  the  holding  of  the  court 
below  as  to  the  Pettingall  execution,  but  we  think  such  hold- 
ing was  correct 

However  defective  the  possession  of  the  stock  of  goods  by 
the  SheriflE  may  have  been  originally,  it  was  perfected  by  a 
legal  and  complete  levy  and  possession  before  appellee'^  rights 
attached. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  ajjirmed. 


Salome  E.  Butler 

V. 

Beidget  Merrick. 


Partnership^Exhtence  of— Special  Agreement — Consinteiion — Profits 
and  Losses* 

1.  In  an  action  to  charge  the  defendant  as  snrv^iving  partner  of  her 
brother,  who  was  indebted  to  the  plaintiff  at  the  time  of  his  death,  it  is 
held:  That  as  between  the  defendant  and  her  brother  there  was  no  partner- 
ship, their  minds  never  having  met  on  that  proposition;  that  a  certain  ai?ree- 
ment,  the  contents  of  which  were  unknown  to  the  defendant,  did  not  con . 
Rtitute  them  partners;  and  that  the  credit  in  question  was  not  extended  on 
the  belief  that  they  were  partners. 

2.  Participation  in  profits  and  losses  is  not  conclusive  of  the  question 
whether  a  partnership  exists. 

[Opinion  filed  February  17, 18S7.] 

Appeal  from  the   Circuit  Court  of  Sangamon  County;  the 
Hon.  James  A.  Cbeighton,  Judge,  presiding. 


Third  District — November  Term,  1886.    629 

Butler  V.  Merrick. 

Messrs.  J.  A.  McClernand  and  N.  M.  Broadwell,  for 
appellant. 

It  appears  from  the  evidence  that  Speed  Butler  sank,  or 
constructed,  this  shaft  in  1S80,  and  in  December  of  that  year 
commenced  the  business  of  raising  and  selling  coal. 

About  this  time  Speed  Butler,  in  view  of  forming  a  partner- 
ship with  his  brother  Wert,  adopted  the  name  and  style  of 
*'  Speed  Butler  &  Co.,"  and  under  that  name  and  style  carried 
on  the  business  of  the  shaft  up  to  the  time  of  his  death. 

Thus  the  origin  and  continuation  of  the  firm  name  is  fully 
explained  and  shown;  and  it  does  not  appear  that  appellant 
had  any,  the  slightest,  agency  or  instrumentality  in  coining  the 
firm  name  or  in  holding  the  same  out  to  the  world.  She  is, 
therefore,  not  responsible  for  the  conduct  of  her  brother 
Speed,  in  doing  business  under  a  name  and  style  which  im- 
plied a  partnership  between  him  and  some  other  party  or 
parties. 

To  make  appellant  liable  as  a  partner,  upon  the  ground 
that  she  held  herself  out  as  a  partner,  it  must  not  only  appear 
that  she  did  hold  herself  out  as  a  partner,  but  it  must  be  fur- 
ther shown  that  appellee  had  knowledge  of  such  fact,  and  gave 
credit  on  the  faith  of  it     Bowen  v.  Eutherford,  60  LI.  41. 

A  partnership  can  not  be  proven  by  general  reputation,  and 
a  person  can  not  be  made  a  partner  in  fact  or  in  appearance,  so 
as  to  bind  him,  except  by  his  consent,  admissions  or  acts.  The 
declarations  or  acts  of  others  can  not  bind  him.  Bowen  v. 
Eutherford,  60  111.  41;  Bishop  v.  Georgeson,  60  111.  484. 

The  provision  found  in  the  paper,  that  the  profits  and  losses 
shall  be  divided  in  a  certain  way  between  the  parties,  does  not, 
in  law,  constitute  a  partnership.  This  stipulation  no  more 
implies  a  partnership  than  it  does  a  joint  adventure  as  tenants 
in  common.  It  is  as  applicable  to  the  latter  as  it  is  to  the  for- 
mer. 

It  is  accordingly  held  that  such  a  provision  does  not  neces- 
sarily constitute  a  partnership  between  the  parties.  Niehoff 
v.  Dudley,  40  111.  406;  Dwinel  v.  Stone,  30  Me.  384;  Donnell 
V.  Harshe,  67  Mo.  170;  Eice  v.  Austin,  17  Mass.  197. 

In  NiehoflE  v.  Dudley,  it  is  said  by  the  court,  page  409: 
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"  There  is  no  absolute  rule  of  law  that  a  participation  in  the 
j)rofit  renders  the  participant  a  partner.  It  is  only  a  presump- 
tion of  law  which  prevails  in  the  absence  of  controlling  cir- 
cumstances, but  is  controlled  hj  them.  This  seems  to  be  the 
extent  of  the  rule  announced  by  the  authorities.  And  there 
is  no  hardship  on  third  persons  when  the  party  does  not  hold 
himself  out  as  a  partner." 

Messrs.  Palmers  &  Shutt,  for  appellee. 

The  contract  was,  by  its  very  terms,  executed.  By  the 
terms  of  the  agreement,  by  present  words  of  grant,  "he 
hereby  sells  to  the  party  of  the  second  part,  the  one-fourth 
interest  in  the  coal  mine  known  as  the  Black  Diamond  Mine," 
and  provides  that  one-quarter  of  the  gains  and  losses  shall, 
from  that  time,  belong  to  his  grantee. 

There  must  always  be  a  distinction  in  law  as  well  as  in  fact, 
between  an  agreement  for  the  formation  of  a  partnership  to 
embark  in  a  new  business  and  the  sale  of  an  interest  in,  or  the 
admission  of  a  new  partner  to  an  established  business — a  going 
concern.  In  one  case  a  great  variety  of  acts  preparatory  to 
tlie  commencement  of  business  must  be  performed  ;  in  the 
other  case  the  business  does  not  begin,  it  only  continues. 

"When  an  existing  partnership  takes  in  a  new  partner  by  a 
written  instrument  signed  by  the  old  members  and  the  newv 
which  instrument  recites  the  payment  of  a  certain  sum  by  the 
incoming  partner,  and  conveys  to  him  one-third  interest  in  the 
assets,  and  consents  that  he  shall  have  one-third  interest  in  the 
profits,  the  new  partnership  is  complete  on  the  execution  of 
the  instrument."  Phillips  v.  Nash,  47  Ga.  218;  1  Lindley  on 
Partnership,  27. 

Everything  was  done  at  and  before  the  execution  of  the 
agreement  which  could  be  done  to  make  it  an  executed  one* 
and  after  the  signing  of  the  contract  everything  was  done 
that  can  be  imagined  in  order  to  carry  it  into  effect 

It  is  an  universal  rule,  that  if  one  is  a  partner  in  fact  he 
will  be  liable  whenever  discovered  without  any  reference  to 
his  own  acts  or  conduct  with  respect  to  the  firm  business. 
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Wall,  J.  The  appellant  was  sued  as  surviving  partner  of 
Speed  Butler,  deceased.  She  denied  by  the  proper  pleading 
all  liability  as  such  partner,  and  thus  presented  the  only  issue 
of  fact  in  controversy. 

It  was  not  disputed  that  the  plaintiff  below  had  a  valid  claim 
against  Speed  Butler  and  against  appellant  also,  if,  upon  the 
facts,  appellant  could  properly  be  treated  as  a  partner. 

Speed  Butler  had  opened  a  coal  mine  upon  a  tract  of  land 
which  seems  to  have  belonged  to  his  minor  children.  In 
doing  so  he  became  indebted  to  the  appellant,  his  sister,  in 
the  sum  of  $13^000,  and  to  secure  her  the  following  paper  was 
executed : 

*'This  agreement  entered  into  this day  of  May,  A.  D. 

1881,  between  Speed  Butler,  as  trustee  of  Anna  S.  Butler, 
Jennie  £.  Butler  and  Arnold  W.Butler,  of  the  County  of  San- 
gamon and  State  of  Illinois,  the  party  of  the  first  part,  and 
Salome  E.  Butler,  trustee,  of  the  same  place,  the  party  of  the 
second  part 

"  Witnesseth,  that  the  party  of  the  first  part  hereby  sells 
to  the  party  of  the  second  part,  in  consideration  of  the  sum  of 
thirteen  thousand  dollars,  and  the  agreements  of  the  party  of 
the  second  part  hereinafter  mentioned,  the  one-fourth  (J) 
interest  in  the  coal  mine  known  as  the  Black  Diamond  Mine^ 
situated  on  the  southeast  quarter  (J)  of  section  4,  township 
15  north,  range  5,  west  3d  P.  M.,  in  the  County  of  San- 
gamon, State  of  Illinois,  under  the  conditions  following: 

^'^  First.  One-quarter  of  one  cent  on  each  bushel  of  coal,  to 
be  deducted  and  paid  to  Speed  Butler  at  the  end  of  every 
month  on  all  coal  hoisted  and  sold  in  said  month,  as  royalty, 
and  this  amount  as  royalty  to  be  paid  before  anything  else  is 
paid  from  the  proceeds  of  said  mine. 

^^  Second.  Speed  Butler  to  have  entire  management  and 
control  of  all  matters  in  connection  with  said  mine. 

"  Third.  A  full  and  satisfactory  settlement  to  be  made  at 
the  end  of  each  month,  and  whatever  losses  or  gains  of  that 
month  to  be  divided,  one-quarter  of  such  gains  or  losses  to 
belong  to  Salome  E.  Butler  and  the  remainder  to  belong  to 
Speed  Butler. 

^^ Fourth.    All  coal  to  be  taken  from  under  the  land  belong- 
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ing  to  the  heirs  of  said  Speed  Bntler,  and  no  coal  to  be  taken 
out  of  said  coal  shaft  from  any  other  source,  without  the  full 
consent  and  approval  of  said  Speed  Butler. 

^^ Fifth.  Incase  of  the  death  of  said  Speed  Bntler,  his 
executors,  administrators  or  trustees  to  have  the  same  authority 
as  he  himself  now  has  in  the  premises. 

"  Sixth,  If  at  any  time  this  quarter  interest  now  sold  in 
said  mine  is  to  be  resold,  Speed  Butler  is  to  have  the  right  to 
be  first  purchaser,  if  he  so  desires,  at  whatever  price  may  be 
offered  by  any  other  bmia  fide  purchaser,  and  this  quarter 
interest  can  not  be  resold  to  any  party  that  may  be  objection- 
able to  said  Si)eed  Butler. 

"  Seventh,  If  at  any  time  it  should  be  considered  by  tlie 
parties  advisable  to  connect  "  tile  works"  with  said  mine,  the 
expense  of  so  doing  will  be  in  the  same  proportion  as  one  to 
three,  and  the  profits  or  losses  therefrom  will  likewise  be  in 
the  same  proportion. 

**  In  witness  w^hereof  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

*'  Speed  Butler,  [seal] 

*'  Salome  E.  Butlee.'^      [sealJ 

"  The  party  of  the  first  part  hereby  agrees  to  watch  over 
and  protect  this  interest  in  the  same  manner  as  though  it 
belonged  to  himself. 

*'  Speed  Butlee.** 

The  appellant  testified  that  she  did  not  read  the  paper,  and 
only  signed  it  because  her  brother  told  her  to  do  so ;  that  she 
did  not  know  its  contents  and  supposed  it  merely  gave  her 
security  upon  the  property.  It  was  never  in  her  possession. 
She  had  no  idea  there  was  anything  in  it  creating  a  partner- 
ship or  any  other  liability  on  her  part,  and  though  she  sub- 
sequently advanced  ?5,000  more  to  her  brother,  she  never 
received  anything  from  him  in  the  way  of  a  statement,  or  other- 
wise, to  indicate  such  a  relation.  Her  name  did  not  appear 
on  the  books  of  the  concern,  which  was  conducted  imder  the 
style  of  Speed  Butler  &  Co.,  nor  was  there  anything  in  the 
accounts  to  show  that  she  was  in  any  wise  connected  with  the 
business.     She  was  never  consulted  about  the  management  of 
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it,  was  never  at  the  mine  but  once,  and  the  only  transaction 
she  had  there  was  in  the  purchase  of  some  coal  for  her  own 
nse.  Speed  Butler  died  in  April,  1885,  and  appears  to  have 
been  considerably  in  debt  on  account  of  his  mining  operations. 
Then  for  the  first  time  appellant  heard  the  claim  made  that 
she  was  liable  as  a  partner. 

It  is  not  proved  that  slie  ever  said  or  did  anything  from 
which  a  partnership  can  be  inferred,  aside  from  the  execution 
of  the  paper  above  quoted. 

This  paper  was  spread  npon  the  records  of  Sangamon 
County,  June  13,  1881.  The  eflfect  of  so  recording  it  need 
not  be  considered  in  the  present  case,  for  the  reason  that  it 
does  not  appear  the  appellee  ever  knew  of  the  existence  of 
the  paper  or  that  it  liad  been  so  recorded.  As  between  the 
appellant  and  Speed  Butler  there  was  no  partnership,  for  the 
reason  that  the  minds  of  the  parties  never  met  on  that 
proposition. 

It  is  not  at  all  probable  that  Speed  Bntler  ever  considered 
a  partnersliip  was  thereby  or  otherwise  created,  and  it  is  cer- 
tain that  she  never  so  understood  it 

The  mere  signing  of  this  paper,  not  knowing  or  misappre- 
Ijcnding  its  contents,  would  not  make  her  a  partner  as 
between  her  and  her  brother.  If  the  paper  is  such  as  to  con- 
stitute a  partnership  according  to  the  legal  effect  of  its  terms, 
and  if  a  third  person,  relying  in  good  faith  npon  the 
inibrmation  derived  from  it,  is  induced  to  furnish  goods  or 
give  credit  upon  the  belief  that  the  persons  executing  it  are 
bound  as  partners,  then  a  different  question  will  arise.  So 
far  as  this  record  discloses,  the  parties  were  not,  as  between 
tlieraselves,  partners,  nor  has  the  appellant  done  or  said  any- 
thing, on  which  appellee  may  or  does  rely  to  incur  such  a 
responsibility.  Upon  the  undisputed  facts  in  proof  we  have 
no  hesitation  in  holding  there  was  no  partnership. 

We  deem  it  unnecessary  to  discuss  the  provisions  of  the 
instrument  in  question.  It  is  assumed  by  counsel  for  appellee 
that  a  participation  in  profits  such  as  here  stipulated  for  will 
constitute  a  partnership.  Such  may  be  a  presumption,  but  it 
is  not  conclusive,  prevailing  in  the  absence  of  controlling  cir- 
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cumstanccs,  and  subject  to  be  so  controlled.  If,  upon  an  insj  ec- 
tion  of  the  whole  instrument,  it  can  not  be  inferred  reasonably 
that  a  partnership  was  designed,  then  none  would  be  inferred 
from  this  single  provision.  NiehoflF  v.  Dudley,  40  111.  40(); 
Story  on  Partnership,  Sec.  38;  Bowen  v.  Rutherford,  60  111.  41. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Heversed  ajid  reitianded. 


Maby  Bainter 

V. 

George  Lawson. 


Landlord  and  Tenant — Distress — Evidence — Conflict  of— Notice  of 
Termination  pf  Agency — Question  for  Jurtf— Instructions. 

1.  Where  there  is  a  sharp  conflict  in  the  evidence  this  court  will  not 
interfere  with  the  verdict  of  the  jury,  unless  there  is  some  substantial  error 
in  the  record  which  probably  contributed  totbe  result. 

2.  In  an  action  of  diptress  for  rent,  unless  the  warrant  contains  an  alle- 
gation or  charge  that  the  defendant  by  good  husbandry  might  have  made  a 
better  crop,  evidence  to  that  effect  is  inadmissible. 

3.  In  the  case  presented,  it  is  held:  That  the  question  whether  the  de- 
fendant had  notice  that  the  agency  of  a  third  person  had  terminated,  was 
for  the  jury;  that  a  certain  conversation  between  him  and  such  third  person 
was  properly  admitted;  and  that  there  was  no  substantial  error  in  giving 
and  refusing  instructions. 

[Opinion  filed  February  17, 1887.] 

Appeal  from  the  Circuit  Court  of  Hancock  County ;  the 
Hon.  William  Mabsh,  Judge,  presiding. 

Messrs.  Hooker  &  Edmunds,  for  appellant 

Messrs.  O'Harra  &  Scofield,  for  appellee. 

"Wall,  J.  This  was  an  action  of  distress  for  rent  by  appel- 
lant against  appellee.  The  warrant  was  levied  by  the  SheriflE 
upon  a  quantity  of  corn. 
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The  defendant  by  plea  denied  that  be  owed  anytbing  to 
plaintiff.  Upon  a  trial  in  the  Circuit  Court  a  verdict  was 
rendered  in  favor  of  defendant,  which  the  court  declined  to 
set  aside,  and  the  case  is  brought  here  by  the  appeal  of  the 
plaintiff.  Numerous  points  have  been  presented  for  our  con- 
sideration, but  the  most  important,  and,  as  we  think,  the  con- 
trolling question,  is  one  of  fact,  whether  the  rent  was  paid 
according  to  the  terms  of  the  lease ;  and  this  again  is  narrowed 
to  whether  the  grain  rent  was  to  be  delivered  on  the  farm  or 
hauled  to  La  Harpe.  It  is  unnecessary  to  state  in  detail  the 
various  phases  of  the  case  as  disclosed  in  the  evidence  or  to 
comment  upon  the  proofs.  There  was  a  sharp  conflict  but  no 
such  preponderance  either  way  as  to  require  this  court  to  in- 
terfere with  the  verdict  and  unless  there  is  some  substantial 
error  in  the  record  which  probably  may  have  contributed  to 
the  result,  we  can  not  disturb  the  judgment  It  is  urged  that 
the  court  excluded  evidence  offered  by  plaintiff  tending  to 
show  that  the  defendant  by  good  husbandry  might  have  made 
a  better  crop  and  thereby  increased  the  amount  of  rent  to  be 
received  by  the  plaintiff.  The  distress  warrant  which,  under 
the  statute,  Sec.  20,  Ch.  80,  stands  for  a  declaration  and  is 
amendable  as  such,  contained  no  allegation  or  charge  under 
which  such  proof  could  be  admitted,  nor  does  it  appear  that 
leave  was  desired  to  amend  for  such  purpose.  There  was  no 
error  in  this  ruling. 

It  is  claimed  the  court  erred  in  allowing  proof  of  the 
conversation  between  Abram  Bainter  and  the  defendant,  in 
reference  to  an  alleged  sale  of  the  corn  to  the  latter.  It  is  a 
matter  in  dispute  whether,  when  this  transaction  occurred,  the 
defendant  had  been  advised  or  notified  that  the  agency  of 
Abram  Bainter  had  ended.  If  he  was  not  so  informed  he 
might  rely  upon  any  arrangement  made  with  him  in  reference 
to  the  matter  and  to  prove  what  the  arrangement  was  he 
might  state  the  conversation.  Upon  his  theory  of  the 
case  the  defendant  was  entitled  to  make  this  proof,  and  it 
was  for  the  jury  to  determine  the  questions  of  notice  and 
good  faith  that  were  involved  therein. 

The  appellant  complains  that  all  the   instructions  given  for 
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apj>ellee  except  the  6th  and  7th  are  erroneous.  The  objection 
urged  to  all  these,  except  the  9th,  is  mainly  that  the  evidence 
did  not  warrant  them.  It  would  require  an  extended  refer- 
ence to  the  proof  to  discuss  intelligibly  this  point  as  to  each 
and  all  of  the  seinstructions.  We  deem  it  not  necessary  to 
do  BO,  and  it  is  sufficient  to  say  that  we  lind  no  substantial 
ground  of  complaint  in  this  respect  The  9th  advises  the 
jury  that  the  notice  of  termination  of  tenancy,  which  was 
served  on  the  23d  of  December,  was  not  to  be  considered  bv 
the  jury  so  iar  as  the  substantive  parts  of  it  were  concerned; 
that  it  was  admitted  only  for  the  purpose  of  making  certain  a 
date  and  was  not  to  be  considered  by  the  jury  for  any  other 
purpose.  The  record  is  not  perfectly  clear,  whether  this 
notice  was  allowed  to  be  read  in  the  lirst  instance  for  this  pur- 
pose only,  or  whether  it  was  admitted  generally.  But  if  the 
latter  is  true  the  court  had  the  right  to  make  the  limitation 
found  in  this  instruction  if  such  was  the  only  purpose  for 
which  it  was  proi)erly  admissible.  After  considering  all  the 
evidence  we  are  inclined  to  agree  with  the  Circuit  Court  upon 
this  point  It  does  not  occur  to  us  in  what  way  this  not:c3 
tended  to  prove,  or  disprove,  the  matter  in  issue,  and  if  it  had 
any  evidential  force  it  was  to  establish  a  date  merely.  At 
any  rate  v  o  are  unable  to  see  any  substantial  error  in  this 
action  of  the  court 

The  appellant  complains  of  the  refusal  of  the  court  to  give 
the  6th,  7th  and  8th  instructions.  The  refusal  to  give  the 
6th  is  disposed  of  in  what  has  been  said  as  to  tlie  giving  of 
the  defendant's  9th.  The  substance  of  the  7th,  so  far  as  it  is 
really  pertinent  and  proper  to  be  given,  is  covered  by  the  9th 
given  for  plaintiff.  The  8th  was  modified  and  then  given,  the 
modification  being  the  subject  of  objection.  "We  regard  it  as 
unimportant.  The  court  gave  ten  other  instructions  for  plaint- 
iff, embracing  all  that  was  necessary  to  a  correct  understanding 
of  the  legal  principles  involved  in  the  case.  It  is  not  apparent 
that  the  appellant  has  any  just  cause  of  complaint  in  this 
respect 

Finding  no  substantial  error  in  the  record,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 
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John  B.  Hunter 

V. 

Urban  B.  Harris,  Administrator. 

Evidence — Promissory  Note — Action  on  hy  Administrator — Issue  as  to 
Genuineness — What  may  he  Shown — Possession — Time  and  Place  of  Exe- 
cution— Evidence  Tending  to  Disprove  Execution — Relevancy  of— Practice. 

1.  Possession  of  a  note  declared  on  is  evidence  tending  to  sbow  its  deliv- 
ery. The  plaintiff  may  be  permitted  to  show  how  long  he  has  had  posses- 
sion of  the  note  to  aid  the  presumption  arising  from  such  possession. 

2.  In  an  action  by  an  administrator  on  a  promissory  note,  alleged  to 
have  been  made  to  his  intestate,  the  execution  of  wliich  is  denied,  the 
plaintiff  may  show  that  the  note  existed  prior  to  his  appointment,  among 
the  other  papers  of  the  deceased  and  in  the  place  where  he  usually  kept  such 
papers. 

8.  While  the  evidence  must  correspond  with  the  allegations  and  be  con- 
fined to  the  point  in  issue,  it  is  not  required  that  it  shall  bear  directly  upon 
the  issue.  It  is  admissible  if  it  tends  to  prove  the  issue,  or  constitutes  a 
link  in  the  chain  of  proof.  It  is  relevant  if  it  conduces  to  the  proof  of  a 
pertinent  hypothesis. 

4.  It  is  relevant  to  put  in  evidence  any  circumstance  which  tends  to 
make  the  proposition  at  issue  either  more  or  less  improbable. 

5.  Where  the  genuineness  of  a  promissory  note  is  in  issue  the  defendant 
may  show  such  facts  as  would  exclude  the  possibility  or  probability  of  its 
execution  at  the  time  and  place  indicated  upon  its  face. 

6.  While  the  date  of  a  note  is  prima  facie  evidence  of  the  time  of  its 
execution,  it  is  not  conclusive. 

7.  Where  error  has  intervened  in  the  trial  of  a  cause,  the  judgment  will 
be  reversed,  unless  it  appears  that  such  error  has  not  affected  the  result. 

[Opinion  filed  February  17,  1887.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  Allen,  Brown  &  Bkown  and  Palmees  &  Shtjtt, 
for  appellant. 

Messrs.  Patton  &  Hamilton,  for  appellee. 

Wall,  J.    This  was  an  action  of  assumpsit  by  the  appellee 
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against  the  appellant  to  recover  the  amount  of  a  promissory 
note  for  $10,000  alleged  to  have  been  made  by  appellant  to 
Smith,  the  appellee's  intestate,  dated  March  6,  1880,  payable 
five  years  after  date  with  six  per  cent,  interest 

The  declaration  contained  a  special  count  on  a  note  and  the 
common  money  counts. 

The  pleas  were,  Ist,  non-assumpsit ;  2d,  a  plea  especially 
denying  the  execution  of  the  note,  both  verified  by  affidavit. 
There  was  a  trial  by  jury  and  a  verdict  for  plaintiff  for  the 
amount  of  note  and  interest.  A  motion  for  new  trial  was 
overruled  and  judgment  was  rendered  upon  the  verdict.  The 
record  is  brought  here  by  appeal.  The  points  made  in  the 
brief  of  appellant  are,  Ist,  the  court  admitted  improper  evi- 
dence for  plaintiff;  2d,  the  court  excluded  projier  evidence 
offered  by  defendant. 

The  first  iK>int  is  based  upon  the  admission  of  the  testimony 
of  a  daughter  of  the  payee  of  the  note,  to  the  effect  that  she 
saw  it  in  his  possession,  in  a  poqket  book  containing  other  like 
])aper8,  some  two  months  before  his  death. 

The  possession  of  a  note  declared  on  is  evidence  tending  to 
prove  its  delivery,  and  while  it  is  true  nothing  more  on  that 
point  is  usually  required,  we  see  no  reason  why  the  plaintiff 
may  not  be  permitted  to  aid  the  presumption  arising  from  such 
}  oesession  by  showing  how  long  he  had  had  such  possession. 

Where  a  suit  is  brought  by  an  administrator  upon  a  note 
alleged  to  have  been  made  to  his  intestate  and  the  execution 
of  the  instrument  is  denied,  it  is  certainly  competent  to  show, 
as  a  link  in  the  chain,  that  the  plaintiff  did  not  commit  the 
forgery,  by  proof  that  it  existed  prior  to  his  appointment  and 
that  it  was  then  among  the  other  papei-s  of  the  deceased  and 
in  the  place  where  he  usually  kept  such  ]mper8. 

Such  proof  tends  to  show  that  a  regular  and  orderly  cause 
which  is  consistent  with  and  to  be  expected  in  a  iona  jftfe 
transaction.  It  also  tends  to  narrow  and  fix  the  period  within 
which  the  instrument  was  forged,  if  ever.  The  evidence  was 
competent,  and  there  was  no  error  in  admitting  it 

The  second  objection  is  based  upon  the  exclusion  of  evidence 
offered  by  the  defendant  to  prove  that  on   the  date  of  the 
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note,  March  6, 1880,  the  defendant  and  the  intestate  had  but 
one  transaction,  and  that  of  snch  a  character  aa  to  prechide 
the  belief,  as  is  assumed,  that  the  promissory  note  in  suit  conid 
have  been  executed  by  the  defendant  or  in  contemplation  by 
him. 

Briefly  stated  this  evidence  tends  to  show  that  the  deceased, 
who  lived  in  Greenville,  Bond  County,  went  to  see  Hunter  at 
his  home,  BufiFalo,  Sangamon  County  (where  the  note  sued  on 
purports  to  have  been  made),  for  the  purpose  of  getting  him 
to  do  something  on  account  of  past  transactions  wherein  he, 
Smith,  had  made  many  payments  as  surety  for  Hunter,  who 
had  since  then  obtained  a  discharge  in  bankruptcy. 

He  stayed  at  the  house  of  Hunter  over  night  and  until  time 
to  take  the  10  o'clock  train  the  next  day,  which  was  the  6th 
of  March,  1880,  the  day  the  note  sued  on  bears  date. 

There  was  some  writing  done  that  morning  by  Hunter,  and 
the  excluded  evidence  tends  to  show  that  the  only  paper  so 
written  was  the  following: 

"  John  B.  Hunter,  President 

"  "Westera  Live  Stock  Company, 

«Buffalo,Ill.,  3-6, 1880. 

"  W.  S.  Smith,  Greenville,  111. 

^*Dear  /Sir: — I  have  concluded  that,  owing  to  our  failure  and 

you  having  to  pay  money  for  our  old  firm,  that  I  would  pay 

you  in  1882  $5,000,  provided  I  don't  have  to  pay  any  money 

in   on   your   account  to  the  Bank  of  Commerce;  if  so,  the 

amount  to  be  deducted  from  this  amount  together  with  any 

costs  that  may  accrue. 

"  Tours  very  truly, 

"  John  B.  Hunter." 

Shortly  afterward  Smith  went  to  the  train  and  returned  to 
his  home.  After  leaving  the  house  and  while  on  his  way  to 
the  ti^ain  he  said  that  Hunter  had  given  him  this  paper  obli- 
gating himself  to  pay  $5,000,  and  that  while  he  was  not  satis- 
lied  with  the  settlement  he  had  settled  with  him.  He  made 
declarations  to  the  same  effect  on  subsequent  occasions.  This 
paper  was  marked  "  renewed  "  and  bore  the  indorsement  of 
Smith  in  his  handwriting,  which  indorsement  had  been  erased. 
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The  evidence  also  tended  to  prove  that  Hunter  afterward  paid 
Smith  $250,  and  gave  him  his  note  for  $4,750,  wliich  note  was 
transferred  to  St.  Louis  creditors  of  Smith,  pursuant  to  an 
arrangement  which  was  under  consideration  when  some  of 
Smith's  declarations  referred  to  were  made.  As  we  under- 
stand it,  this  paper  dated  BufiFalo,  March  6th,  and  the  note  of 
$4,750  were  in  Hunter's  possession,  and  were  by  him  offered 
in  evidence.  Hence  it  is  presumable  he  had  taken  them  up  by 
payment  or  renewal,  or  in  some  other  way  satisfactory  to  the 
holder.  Various  items  of  evidence,  such  as  a  letter  to  Hunter 
written  by  Smith  asking  for  money  on  this  agreement,  the  kind 
of  ink  in  use  at  Smith's  place  of  business,  and  that  in  which 
the  body  of  the  note  sued  on  was  written,  etc.,  which  were 
subordinate  to  what  has  been  stated  and  need  not  be  further 
specified,  were  also  offered  and  exchided. 

It  is  argued  by  counsel  for  appellee  that  the  court  properly 
exchided  all  this  evidence,  because  the  issue  to  be  tried  was  as 
to  the  execution  of  the  note  in  suit;  and  that  while  the  facts 
thus  offered  in  proof  may  have  been  true,  they  in  no  way 
tended  to  prove  the  non-execution  of  the  note. 

It  is  an  established  rule,  governing  in  the  production  of 
testimony,  that  the  evidence  offered  must  correspond  with  the 
allegations  and  be  confined  to  the  point  in  issue.  It  is  not 
necessary,  however,  that  it  should  bear  directly  upon  the  issue. 
It  is  admissible  if  it  tends  to  prove  the  issue  or  constitutes  a 
link  in  the  chain  of  proof,  although  it  might  not  justify  a 
verdict  in  accordance  with  it;  but  the  rule  excludes  all  evi- 
dence of  collateral  facts,  or  those  which  are  incapable  of  afford- 
ing  any  reasonable  presumption  or  inference  as  to  the  prin- 
cipal fact  or  matter  in  dispute.     1  Greenleaf  on  Ev.,  51,  52,  57a. 

Evidence  is  relevant  if  it  conduces  to  the  proof  of  a  perti- 
nent hy])Othesis,  a  pertinent  hypothesis  being  one  which,  if 
sustained,  would  legally  influence  the  issue.  It  is  relevant  to 
put  in  evidence  any  circumstance  which  tends  to  make  the 
proposition  at  issue  either  more  or  less  improbable.  What- 
ever is  a  condition  of  the  existence  or  non-existence  of  a 
relevant  hypothesis  may  be  shown,  but  no  circumstance  is 
relevant  which  does  not  make  more  or  less  probable  the  prop- 
osition at  issue.     Wharton  on  Ev.,  Sees.  20,  21. 
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The  issue  was  the  execution  of  the  note,  the  plea  devolving 
the  burden  of  proving  the  allegation  as  at  common  law. 

There  was  no  doubt  proof  on  the  subject,  the  only  evidence 
being  the  fact  of  possession  by  the  deceased,  and  the  opinions 
fTO  et  con  of  witnesses  as  to  the  genuineness  of  the  signature. 

The  evidence  which  was  rejected  tended  to  show  a  state  of 
facts  somewhat  inconsistent  with  the  hypothesis  of  the  plaint- 
iff— to  make  less  probable  the  proposition  asserted  by  the  plaint- 
iff. True,  it  did  not  conclusively  disprove  the  execution  of  the 
note,  but  it  tended  to  show  a  condition  of  thmgs  from  which 
the  non-execution  of  the  note  was  a  reasonable  inference. 
The  date  of  a  paper  is  prima  facie  presumed  to  give  correctly 
the  time  of  its  execution  and  delivery  if  it  is  genuine.  Whar- 
ton on  Ev.,  Sees.  977, 1312 ;  Abrams  v.  Pomeroy,  13  111.  298. 

Surely  it  is  competent  to  show  such  facts  as  would  exclude 
the  possibility  or  probability  of  its  execution  at  the  time  and 
place  purported,  as,  for  example,  that  the  supposed  signer  was 
then  in  a  physical  state  that  prevented  him  from  writing  his 
name ;  that  he  was  confined  in  an  insane  asylum,  or  from  some 
other  cause  was  incapable  of  doing  the  act  in  question. 

On  the  other  hand  it  would  have  been  competent  for  the 
plaintiff  to  prove  such  a  situation  as  would  render  it  natural 
and  probable  that  the  note  was  made  as  alleged,  for  example,  an 
indebtedness  sufficient  to  support  it,  or  an  admission  of  that 
fact  by  the  defendant  and  a  promise  to  execute  a  note  for  the 
amount. 

In  Wharton  on  Ev.,  Sec.  20,  it  is  said  that  where  one  who 
is  sued  on  a  bill  sets  up  forgery  to  meet  this  hypothesis,  it 
is  admissible  for  the  plaintiff  to  prove  that  at  the  time  the 
defendant  was  trying  to  borrow  money.  If  the  hypothesis  set 
up  by  the  defense  is  fraud,  then  all  facts  which  are  condi- 
tions of  fraud  are  relevant. 

The  business  relations  of  the  parties  might  throw  much 
light  upon  the  question  whether  the  note  was  probably  made. 

We  are  therefore  of  opinion  it  was  error  to  excJude  the 
substantial  portions  of  the  evidence  referred  to.  It  does  not 
follow  as  a  matter  of  course  that  plaintiff  can  not  recover 
because  it  may  appear  the  note  was  not  executed  at  the  time 
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and  place  it  purports,  but  such  proof  would  be  proper  to  con- 
sider in  determining  whether  it  was  ever  executed,  and  might 
have  more  or  less  weight  when  so  considered  in  connection 
with  all  the  evidence  in  the  case. 

When  it  appeara  that  error  has  intervened  in  the  trial  of  a 
cause,  the  judgment  will  not  be  reversed  if  it  is  clear  that, 
notwithstanding  the  error,  the  result  would  have  been  the 
same.  It  can  not  be  said  with  any  degree  of  confidence  that 
such  would  have  been  the  case  here. 

We  do  not  undertake  to  decide  what  might  or  should  have 
been  the  conclusion  of  the  jury  had  the  testimony  been 
admitted. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


w  ^  Emeeson,  Talcott  &  Company 

V. 

Kozella  Marks. 

Wills — JJfe  Interest  in  Lands— Execution    against  Devisee — See.  5, 
Chap.  77,  E.  S. 

1.  Real  property  devised  to  a  daughter,  •*  to  hold  as  long  as  she  lives, 
without  the  privilege  of  Belling  it  to  any  parjon,  and  at  her  death  *  *  to 
go  to  her  children,  if  aay,"  is  not  subject  to  sale  on  ez«?cution  a^nst  her. 

2.  Sec.  3,  Chap.  77.  R.  S.,  authorizes  the  sale  under  execution  of  only 
such  interests  as  may  be  disposed  of  by  the  debtor  himself. 

[Opinion  filed  February  17,  1887.] 

In  krroe  to  the  Circuit  Court  of  Champaign  Coimty;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Thomas  J.  Smith,  for  plaintiff  in  error. 

Mr.  J.  O.  Cunningham,  for  defendant  in  error. 

Wall,  J.     David  Shirk,  of  Park  County,  Indiana,  by  his 
last  will  gave  to  his  daughter,  Ilozclla  Marks,  a  tract  of  land 
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containing  eighty  acres,  in  Champaign  County,  lUinois,  "to 
hold  as  long  as  she  lives,  without  the  privilege  of  selling  it  to 
any  person,  and  at  her  death  it  is  to  go  to  her  children,  if 
any." 

The  question  presented  by  this  record  is  whether  the  inter- 
est of  the  devisee  is  subject  to  sale  on  execution  against  her. 
She  is  in  possession  of  the  land  and  has  been  since  the  death 
of  the  testator.  There  can  be  no  doubt  tliat  the  limitation 
placed  upon  the  devise,  whereby  the  devisee  was  prevented 
from  selling,  is  valid,  and  may  be  enforced  by  the  appropri- 
ate legal  means. 

It  is  not  within  the  mle  against  perpetuities.  The  manifest 
purpose  of  the  testator  was  to  give  the  use  and  enjoyment  of 
the  land  merely,  a  purpose  lawful  in  itself,  not  inconsistent 
with  public  policy,  and  induced,  as  it  must  be  presumed,  by 
sound  reasons  satisfactory  to  the  testator.  If  this  design  can 
be  frustrated  by  obtaining  a  judgment  against  the  devisee 
and  selling  the  land  under  execution  issued  thereon,  the  limi- 
tation is  of  little  or  no  value.  By  this  means  a  sale  might 
readily  be  effected  in  direct  contravention  of  the  plam  provis- 
ion of  the  will. 

In  Waldo  v.  Cummings,  45  111.  421,  the  court  upheld  a  tes- 
tamentary provision  that  the  property  therein  disposed  of 
should  not  be  subject  to  the  debts  of  the  legatees. 

The  will  having  so  provided,  and  being  recorded,  all  per- 
sons had  notice  of  what  it  contained,  and  no  one  would  give 
credit  to  the  legatees  with  the  belief  that  the  fund  could  be 
rendered  liable  for  the  debt;  and  it  was  said  that  when  the 
testator  declared  that  the  fund  should  be  beyond  the  reach  of 
the  creditors  of  the  legatees,  he  only  exercised  a  right  given 
to  him  by  law  in  disposing  of  his  property.  In  the  case  of 
Steib  V.  Whitehead,  111  111.  247,  the  testator  devised  to  trus- 
tees certain  real  estate,  upon  the  trust  to  rent  the  lands  and 
tenements,  make  repairs,  pay  taxes  and  insure  the  buildings, 
and  to  pay  the  remaining  rents  and  income  in  cash  to  his 
daughter  J.,  in  person,  and  not  upon  any  written  or  verbal 
order,  nor  upon  any  assignment  or  transfer  by  said  J.,  and  at 
the  death  of  said  J.  the  lands  should  vest  in  the  heirs  of 
her  body. 
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The  question  there  presented  was  whether  the  money  so 
derived  by  the  trustees  could  be  reached  by  process  of  gar- 
nishment at  the  instance  of  the  creditor  of  the  said  J.  It 
was  answered  in  tlie  negative.  Thustlie  only  provision  involved 
was,  in  substance,  like  the  one  in  the  case  at  bar — a  prohibi- 
tion against  a  sale  by  the  beneficiary;  but  to  render  it  effective 
it  was  obviously  necessary  to  guard  the  fund  against  the 
demands  of  creditors.  The  court  said  the  creditors  had  no 
ground  to  complain  that  they  had  l^een  misled  by  the  provis- 
ion made  by  the  father.  It  was  his  own  bounty,  and,  so  far 
as  they  were  concerned,  he  had  a  right  to  dispose  of  it  as  he 
pleased.  Counsel  seek  to  distinguish  that  case,  because  the 
property  was  given  in  trust,  but  the  distinction  is  unimportant 
The  principle  involved  must  be  the  same,  whether  the  proj> 
erty  is  devised  in  trust  or  placed  directly  in  tlie  hands  of  the 
donee. 

The  limitation  can  be  made  effectual  only  by  declaring  that 
no  indirect  means  shall  accomplish  what  is  lawfully  forbidden 
by  the  will. 

See.  3  of  Chap.  77  can  not  be  made  applicable.  It  must 
be  intended  to  authorize  the  sale  upon  execution  of  such 
interests  only  as  the  debtor  would  have  the  power  to  dispose 
of — interests  unfettered  by  restraints  upon  transfer.  It  would 
be  anomalous  if  any  interest  which  a  debtor  could  not  sell, 
and  which  he  could  enjoy  only  by  its  use,  might  be  sold  by  his 
creditor,  and  thus  the  lawful  purpose  of  the  donor  defeated. 

We  are  of  opinion  the  Circuit  Court  ruled  properly  in 
quashing  the  levy,  and  the  judgment  will  be  affirmed. 

Jud^/ment  affirmecL 


Chicago  &  Alton  Railroad  Company 

V. 

Henry  M.  Hunt  and  William  Kessinger. 


Boilroads — Escape  of  Fire  from  Locomotives — Precautions  Required- 
Ru  le — In  struct  ions. 
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1.  It  is  the  duty  of  railroads  to  use  every  possible  precaution  to  prevent 
loss  to  others  through  the  escape  of  fire  or  sparks  from  their  engines,  by  the 
highest  degree  of  diligence  in  ascertaining  and  adopting  the  best  or  most 
approved  mechanical  inventions  and  appliances  to  pjrevent  the  escape  of 
fire. 

2.  In  an  action  against  a  railroad  company  to  recover  damages  for  the 
alleged  burning  of  a  building  by  sparks  emitted  from  the  defendant's  loco- 
motive, it  is  improper  to  instruct  the  jury  that  it  was  the  duty  of  the  de- 
fendant to  use  '*  all  the  best  and  most  approved  mechanical  inventions  "  to 
prevent  loss  from  the  escape  of  fire  or  sparks  from  its  locomotives. 

[Opinion  filed  February  17, 1887.] 

Appeal  from  the  Circuit  Court  of  Green  County;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Bbown  &  Kirby,  for  appellant. 

Messrs.  Mark  Meyerstein  and  John  I.  Binaxer,  for  ap- 
pellees. 

Conger,  J.  This  suit  was  brought  by  appellees  to  recover 
damages  for  the  alleged  burning  of  their  elevator  by  sparks 
emitted  from  one  of  the  locomotives  of  appellant  at  White 
Hall,  Illinois,  on  the  9th  day  of  July,  1885,  and  they  recovered 
a  judgment  for  $8,022.50. 

The  first  instruction  given  for  appellees  was  as  follows : 
"No.  1.  The  court  instructs  the  jury  for  the  plaintiffs.  Hunt 
and  Kessinger,  that  if  fhey  believe  from  the  evidence  that 
the  plaintiflfs'  elevator  and  contents  of  same,  in  question  in 
this  suit,  were  destroyed  by  tire  on  or  about  the  9th  day  of 
July,  1885,  by  fire  or  sparks  escaping  from  the  defendant's 
locomotive  while  passing  along  the  railroad,  in  manner  and 
foi-m  charged  in  plaintiffs'  declaration  or  any  count  thereof, 
then,  under  the  laws  of  this  State,  the  plaintiffs  have  made 
out  ^  f^rima  facit  case  of  negligence  of  the  defendant,  and  by 
law  the  burden  of  proof  is  then  upon  the  defendant  to  over- 
come such  pri7na  facie  case  of  negligence  by  a  preponderance 
of  the  evidence ;  first,  that  the  defendant  used,  at  the  time  it 
is  charged  the  elevator  was  destroyed  by  fire,  as  above  stated, 
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every  possible  preeautioD  hy  the  use  of  all  the  best  and  most 
approved  mechanical  inventions  on  the  locomotive  then  used 
to  prevent  loss  from  the  escape  of  fire  or  sparks  from  such 
locomotive  along  the  line  of  its  road  ;  second,  that  such  loco- 
motive engine  and  all  such  appliances  to  prevent  loss  from 
escaj>e  of  tire  or  sparks,  as  above  stated,  was  at  the  time  in 
good  repair ;  lastly,  that  said  locomotive  engine  was  at  the 
time  carefully  and  skillfully  handled  by  acompetent  engineer." 

TVe  do  not  think  this  instruction  correctly  states  the  law.  It 
informs  the  jury  that  it  is  the  duty  of  appellant  "  to  use  every 
possible  precaution,  by  the  use  of  all  the  best  and  most  ap- 
proved mechanical  inventiofis  on  the  locomotive  then  used,  to 
prevent  loss  from  the*  escape  of  fire  or  sparks  from  such  loco- 
motive along  the  line  of  its  road."  This  is  stating  the  rule  too 
broadly.  Railroads  can  not  comply  with  its  requirements, 
although  they  may  have  the  very  best  mechanical  inventions 
known,  unless  such  inventions  have  also  been  so  generally  used 
upon  raih-oads  as  to  be  regarded  as  approved^  the  road  would 
be  in  fault. 

On  the  other  hand,  although  appellant  might  use  those 
inventions  in  general  use  and  generally  approved  by  those 
having  skill  and  experience  in  such  matters,  still  if  it  could  be 
shown  that  there  existed  a  better  invention  which  had  not 
come  into  general  use,  and  of  the  existence  of  which  perhaps 
appellant,  by  the  highest  degree  of  diligence,  could  not  know, 
it  would  be  condemned  under  the  language  of  this  instruction- 

We  think  a  compliance  on  the  part  of  appellant  with  either 
branch  of  the  proposition  would  absolve  it  from  liability. 

If  appellant  could  show  that  the  mechanical  contrivance 
used  upon  its  engines  for  arresting  sparks  was  better  and  more 
effective  to  accomplish  that  purpose  than  any  other,  it  would 
surely  have  performed  its  duty,  although  it  might  be  shown 
that  such  contrivance  had  not  come  into  general  use,  and 
therefore  hjtd  not  been  approved  by  railroads  generally.  On 
the  other  hand,  in  the  language  of  the  Supreme  Court  in  T., 
W.  &  W.  Ry.  Co.  V.  Com'r,  71  111.  496,  "  The  rule  announced 
in  these  cases  only  requires  the  use  of  the  most  approved  ma- 
chinery, but  not  the  best  known  that  mechanical  skill  and 
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ingenuity  can  devise  and  construct,  whether  approved  or  even 
unknown  to  appellants  or  perhaps  beyond  their  means  of  being 
known  by  the  use  of  all  reasonable  efiEorts." 

"We  think  the  tnie  rule  is  that  it  is  the  duty  of  railroads  to 
use  every  possible  precaution  to  prevent  loss  to  others  by 
escape  of  fire  or  sparks  of  fire  from  their  engines,  by  the 
highest  degree  of  diligence  in  ascertaining  and  adopting  tlie 
best  or  the  most  approved  mechanical  inventions  and  appli- 
ances to  prevent  the  escape  of  tire. 

One  of  the  vital  questions  made  in  the  case  was  as  to 
whether  appellant  had  complied  with  its  duty  in  providing  the 
locomotive,  from  which  it  is  charged  the  fire  originated,  with 
proper  safeguards  against  emitting  sparks.  Hence  the  error 
in  this  instruction  was  fatal  to  a  fair  and  proper  presentation, 
of  the  question  to  the  jury,  and  requires  a  reversal  of  the 
judgment,  that,  upon  a  new  trial,  the  law  upon  this  question 
may  be  properly  given  to  the  jury. 

We  see  no  objection  to  appellees'  ninth  instruction,  but 
think  it  is  supported  by  Sec.  104,  of  Chap.  114,  K.  S. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the 

cause  remanded. 

Seversed  and  remanded. 


Nathaniel  N.  Winslow 

V 

City  op  Bloomington. 

Municipal  Corporations — Nuisances — Ordinance — Soap  Factory — Fine 
— Instruction — Conflict  qf  Evidence — Question  for  Jury — Trial — DiserC' 
tion. 

1.  Where  the  evidence  is  conflicting  and  the  jury  do  not  appear  to  have 
been  influenced  by  prejudice  or  passion,  the  court  will  not  interfere  with 
the  verdict. 

2.  In  an  action  under  a  city  ordinance  to  have  a  fine  imposed  on  the 
defendant  for  conducting  a  soap  factory  and  tallow  chandlery  in  such  a 
manner  as  to  be  foul  and  offensive,  it  is  proper  to  instruct  the  jury  that  the 
defendant  has  no  right  to  carry  on  such  a  business  in  a  populous  city 
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unlets  it  can  be  done  without  emitting  offensive  and  noxious  odora  so  ab  to 
be  detrimental  and  offensive  to  the  people  of  its  locality. 

8.    A  trial  court  may,  in  its  discretion,  require  a  case  to  be  cloeed  within 
a  particular  time. 

[Opinion  filed  February  17, 1887.] 

Appeal  from  the  Circuit  Court  of  McLean  County ;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding. 

Messrs.  William  E.  Hughes  and  Kerbics:,  Luoab  &  Spies- 
CBB,  for  appellant 

Mr.  W.  E.  Gapen  for  appellee. 

Conger,  J.  This  was  a  suit  originally  brought  before  a 
Justice  of  the  Peace,  by  the  city  against  appellant  for  an  alleged 
violation  of  the  following  ordinance  of  the  City  of  Blooming- 
ton. 

"Sec.  16.  Whoever  shall  hereafter  erect  within  said  city, 
any  soap  factory,  tallow  chandlery,  tannery,  distillery  or  brew- 
ery, without  permission  of  the  City  Council,  or  whoever, 
with  such  permission,  shall  conduct  any  establishment  of  tbe 
character  aforesaid  in  such  manner  that  the  same  shall  become 
foul  or  offensive,  or  shall  emit  or  give  out  bad,  offensive  or 
unwholesome  smells  or  odors  to  the  annoyance  or  detriment 
of  any  community,  family  or  person,  shall  be  deemed  guilty  of  a 
nuisance,  and  on  conviction  shall  be  fined  not  less  than  twenty- 
five  dollars  nor  more  than  one  hundred  dollars." 

The  information  on  which  suit  was  brought  states  "  that  at 
said  city,  on  or  about  the  17th  day  of  August,  1885,  one 
Nathaniel  N.  Winslow  did  conduct  an  establishment  of  the 
character  of  a  soap  factory  and  tallow  chandlery  in  such  a  man- 
ner that  the  same  was  foul  and  offensive  and  emitted  and 
gave  out  bad,  offensive  and  unwholesome  smells  and  odors,  to 
the  annoyance  and  detriment  of  the  community  of  Albert 
Street  and  of  divers  families  and  persons  in  the  fourth  ward 
in  said  City  of  Bloomington,  contrary  to  the  ordinances  of  said 
city  in  such  case  made  and  provided." 
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The  case  was  appealed  to  the  Ch'cuit  Court,  when,  upon  a 
trial,  appellant  was  fined  $25,  and  he  brings  the  case  to  this 
court  and  asks  a  reversal  upon  two  grounds:  First,  that  the 
verdict  of  the  jury  was  contrary  to  the  evidence;  and  secondly, 
the  court  erred  in  giving  the  first  of  appellee's  instructions. 

The  evidence  is  very  voluminous  and  it  would  subserve  no 
useful  purpose  to  enter  into  a  discussion  of  it. 

A  large  number  of  witnesses  testify  to  offensive  and  un- 
wholesome smells  and  odors  proceeding,  as  they  think,  from 
appellant's  factory,  while  on  the  other  hand  a  still  larger  num- 
ber upon  the  part  of  appellant  reach  a  different  conclusion, 
some  thinking  the  bad  odors  noticed  in  the  neighborhood 
proceeded  from  other  sources,  and  others  again  testifying  that 
appellant's  factory  was  kept  as  clean  as  a  place  of  that  kind 
could  be. 

The  question  was  fairly  submitted  to  the  jury,  and  it  was 
their  province  to  determine  whether  appellant's  factory  was 
conducted  in  such  manner  as  violated  the  provisions  of  the 
ordinance.  We  see  no  evidence  of  prejudice  or  passion  upon 
their  part,  so  far  as  the  record  discloses,  and  we  do  not  feel 
justified  in  interfering  to  disturb  their  finding. 

Complaint  is  made  of  appellee's  first  instruction,  which  is  as 
follows : 

"  1.  If  the  business  of  a  soap  factory  and  tallow  chandlery 
can  not  be  carried  on  without  emitting  offensive  and  noxious 
odorSj  so  as  to  be  detrimental  and  offensive  to  the  people  of 
that  portion  of  the  city  where  located,  then  the  owner  of  such 
factory  has  no  right  to  carry  on  such  business  in  a  populous 
city,  and  it  is  no  defense  to  say  it  was  conducted  as  well  as  it 
could  be. 

A  number  of  witnesses  were  examined  by  appellant  to  show 
that  the  premises  were  kept  clean  and  the  business  properly 
conducted,  one  witness  stating,  *'It  (appellant's  factory)  is 
kept  as  clean  as  a  place  of  that  kind  can  be." 

Tlie  jury,  without  knowing  the  rules  of  law  governing  such 
a  business,  might  conclude  that  if  appellant  used  reasonable 
diligence  in  keeping  his  premises  as  clean  as  a  soap  factory 
and  tallow  chandlery  could  be  kept,  that  he  would  not  be 
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answerable  for  offensive  smells  emitted  from  his  factory  under 
such  circumstances,  and  we  see  no  objection  to  the  court 
instructing  them  as  to  the  law  upon  that  point. 

The  objections  made  to  this  action  of  the  court  in  requiring 
the  case  to  be  closed  within  a  particular  time  are  not  well 
taken,  as  we  think  the  court  did  not  abuse  the  discretionary 
power  vested  in  it,  but  acted  fairly  and  with  a  due  regard  for 
tlie  rights  of  all  parties  to  the  cause.  The  judgment  of  the 
Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


City  of  Bloomington  et  al. 
Charles  Blodgett. 


Municipal  Corporations — Special  Assessment — Excessive  Levy — Berne- 
files — No  Jurisdiction  in  Equity — Injunction, 

1.  A  municipal  corporation  may  proceed  to  assess  and  collect  a  special 
assessment  based  upon  an  cstinuite  made  in  conformity  with  Sees.  20  and 
21,  Art.  9,  Chap.  24,  R.  S.,  although  such  estimate  may  exceed  the  actual 
cost  of  the  proposed  improvement. 

2.  WTipn  it  clearly  appears  that  there  has  been  an  excessive  levy,  such 
excess  becomes  a  legal  defense,  pr<f  tanto,  which  nmy  be  interposed  before  the 
eonfinnation  of  the  assessment,  or  when  the  collector  applies  for  judgment 
against  the  property  assessed. 

3.  All  proper  objections  and  defenses  arisinff  subsequently  to  the  confir- 
mation of  an  assessment  may  lie  set  up  when  the  collector  seeks  judgment. 

4.  A  bill  in  equity  does  not  lie  to  enjoin  the  collection  of  an  excessive 
levy  for  a  special  improvement,  there  being  an  adequate  remedy  at  law. 

[Opinion  filed  February  17,  1887.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding. 

Mr.  A.  E.  DeMangb,  City  Attorney,  for  appellants. 

A  court  of  equity  will  never  enjoin  the  collection  of  a  tax 
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except  when  such  tax  is  nnanthorized  by  law  or  the  property- 
taxed  is  not  subject  to  taxation;  nor  even  in  such  cases  with- 
out special  circumstances  showing  that  the  collection  of  the 
tax  would  work  irreparable  injury  or  cause  a  multiplicity  of 
suits.  Cook  County  v.  C,  B.  &  Q.  E.  K.  Co.,  35  LI.  4G0; 
McBride  v.  City  of  Chicago,  22  111.  574;  City  of  Ottawa  v. 
C.  &  K.  I.  E.  E.,  25  111.  29;  Brown  v.  City  of  Chicago,  Yol. 
7,  No.  2,  ]Sr.  E.  Eep.  108;  Moore  v.  Wayman,  107  111.  192. 

A  special  assessment  is  a  tax  within  the  above  rule.  Cook 
County  V.  C,  B.  &  Q.  R.  E,  35  111.  460,  467. 

The  amount  of  an  assessment  and  all  matters  upon  which 
appellee  could  have  been  heard  in  the  trial  for  confirmation  of 
the  assessment,  and,  on  application  by  the  county  collector  for 
judgment  against  the  real  estate  for  a  sale  thereof,  are  res  ad- 
jiidicata.  People  v.  Brislin,  80  111.  423;  Andrews  v.  People, 
'84  III.  28,  33. 

The  court  had  no  power  to  grant  the  relief  sought  by  the 
amended  bill.  Starr  &  C.  111.  Stat.,  p.  2101,  Sec.  224;  Moore 
V.  Wayman,  107  111.  192. 

Appellee  has  an  adequate  remedy  at  law  in  assumpsit.  Cook 
County  V.  C,  B.  &  Q.  E.  E.  Co.,  35  111.  460,  467. 

« 

« 

Messrs.  Blaitdes  &  Neville,  for  appellee. 

If  appellee  had  paid  the  full  amount  of  the  assessment  he 
would  have  been  entitled  to  recover  back  the  excess.  Cooley 
on  Taxation,  463. 

Not  having  paid  it,  equity  will  not  require  him  to  pay  more 
tlian  his  proportionate  share  of  the  cost,  and  will  restrain 
appellants  from  clouding  his  title  by  sale  to  make  the  amount 
of  the  excess  to  which  the  city  is  not  entitled.  High  on  In- 
junctions, Sees.  372,  524,  525,  et  seq,;  Chirstie  v.  Hale,  46  IP, 
117;  Bennetv.  McFadden,  61  111.  334;  Groves  v.  Webber,  72 
111.  606. 

CoNGKR,  J.  This  was  a  bill  in  chancery  praying  an  injunc- 
tion to  restrain  the  City  of  Bloomington  and  the  county  col- 
lector of  McLean  County  from  advertising  or  selling  certain 
real  estate  belonging  to  appellee,  or  otherwise  attempting  to 
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collect  a  special  assessment  of  $132.50  levied  upon  town  lots 
of  appellee  for  the  purpose  of  constructing  a  sewer  in  the 
City  of  Bloomington. 

The  bill  alleged  that  an  ordinance  for  the  construction  of 
such  sewer  was  passed  and  commissioners  appointed  to  report 
an  estimate  of  its  costs ;  that  they  made  a  report  estimating  the 
cost  at  $3,900,  which  was  affii*med ;  that  a  petition  was  filed  in 
the  County  Court  for  the  appointment  of  commissioners  tu 
make  a  special  assessment,  which  they  did,  and  it  was  con- 
firmed by  the  County  Court 

Tliat  said  commissioners  assessed  the  city  for  public  benefit, 
$1,611,  and  the  balance  of  the  $3,900  upon  lot  owners,  assess- 
ing appellee's  lots  at  $132.50;  that  afterw^ard  the  contract  for 
the  construction  of  such  sewer  was  let  for  $2,900,  or  about 
$1,000  less  than  the  estimated  cost  and  assessment;  that  the 
city  had  already  collected  from  lot  owners  an  amount  which, 
if  added  to  the  amount  assessed  against  the  city,  would  exceed 
the  entire  cost  of  the  sewer.  By  an  amendment  subsequently 
made,  it  was  alleged  that  the  proportional  sum  which  appellee 
should  pay  upon  his  lots,  taking  the  contract  as  the  basis  of 
the  costs  of  the  sewer,  would  be  about  the  sum  of  $98.53, 
which  sum  appellee  offered  to  pay,  and  prayed  the  balance 
should  be  enjoined. 

The  court  below  decreed  that  appellee  pay  to  the  clerk  of 
that  court,  for  the  use  of  the  city,  the  said  sum  of  $98.53  with 
interest,  and  that  as  to  the  balance  the  injunction  should  be 
made  perpetual. 

It  is  clear  that  appellee  should  have  some  remedy  to  pre- 
vent the  city  from  collecting  from  him  the  excess  of  the 
assessment  over  the  true  amount  necessary  for  him  to  pay, 
as  his  proportion,  as  fixed  by  the  commissioners,  based  upon 
the  cost  of  the  sewer. 

We  think  it  does  not  sufficiently  appear  from  the  allega- 
tions of  the  bill  that  appellee  had  no  remedy  at  law. 

The  time  when  the  contract  was  let  and  the  appellee  and 
others  thereby  apprised  what  would  be  the  actual  cost  of  the 
sewer  is  not  stated  in  the  bill. 

If  the  excessive  and  unnecessary  levy  was  known  to  appel- 
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lee  at  the  time,  or  before  the  judgment  of  the  County  Court 
confirming  the  assessment  of  the  commissioners,  as  provided 
in  Sees.  30  and  31  of  Art  9,  Chap.  24,  R.  S.,  he  should  then 
and  thei'e  have  made  his  defense. 

If  not  known  at  that  time,  but  the  error  is  discovered  at  or 
before  the  time  when  the  county  collector  applies  to  the 
County  Court  for  judgment  against  the  lots,  at  the  time 
of  applying  for  judgment  against  lands  for  taxes  due  the.Stati) 
and  county, appellee  may,  at  that  time,  make  his  defense  under 
tlie  provisions  of  Sec.  89,  Art.  9,  Chap.  24,  R.  S.,  for  the 
reason  that  the  objection  would  be  based  upon  facts  discov- 
ered after  the  original  judgment  confirming  the  assessment, 
and  hence  could  not  have  been  interposed  as  a  defense  at  the 
time  the  assessment  was  confirmed. 

The  last  clause  of  Sec.  39  is:  "And,  upon  application  for 
judgment  upon  such  assessment,  no  defense  or  objection  shall 
be  made  or  heard  which  might  have  been  interposed  in  the 
proceeding  for  the  making  of  such  assessment  or  the  applica- 
tion for  the  confirmation  thereof.'* 

The  meaning  of  this  clause  is  that  all  proper  objections  and 
defenses  arising  subsequently  to  the  confirmation  of  the  assess- 
ment, and  which  could  not,  therefore,  have  been  interposed  in 
that  proceeding,  may  be  set  up  when  the  collector  seeks  a 
judgment;  that  the  confirmation  of  the  assessment  by  the 
County  Court  is  final  and  conclusive  only  as  to  all  defenses  and 
objections  existing  at  that  time. 

The  city  may  undoubtedly  proceed  to  assess  and  collect 
special  assessments  based  upon  the  estimate  made  in  conform- 
ity with  Sees.  20  and  21,  Art.  9,  Chap.  24,  although  such  esti- 
mate may  exceed  the  actual  cost  of  the  proposed  improvement; 
hence,  so  long  as  it  is  not  known  that  such  assessment  is  too 
large  no  one  would  be  permitted  by  the  County  Court,  either 
when  confirming  the  assessment  or  in  rendering  the  judgment 
upon  which  the  lands  are  to  be  sold,  to  interpose  as  a  defense 
the  mere  possibility  that  the  assessment  may  ultimately  prove 
larger  than  is  needed. 

But,  from  the  moment  that  it  clearly  appears  there  is  an 
excessive  levy,  either  from  letting  the  contract  for  the  pro* 
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posed  work,  or  otherwise,  we  think  such  excess  should  not  be 
collected,  and  becomes  a  legal  defense,  _pw  tanto,  which  the 
County  Court  should  recognize,  as,  arising  at  the  time,  it  can 
be  shown  in  the  manner  above  stated  that  the  levy  is  excess- 
ive and  unnecessar}'. 

It  does  not  appear  from  the  bill  whether  final  judgment  had 
been  rendered  at  the  time  of  filing  the  bill,  or  not,  although 
from  the  time  of  its  filing  we  should  infer  that  such  judgment 
had  not  been  rendered,  and  if  so,  appellee  had  a  complete 
remedy  at  law,  and  would  have  no  standing  in  a  court  of 
equity. 

The  decree  of  the  Circuit  Court  was  erroneous,  and  will  be 
reversed  and  the  cause  remanded. 

Heveraed  and  remanded. 


memoranda: 


Sophie   Cohen  et  al.,  Impl'd,  etc.,  v.  James  N. 

Crandallet  al. 

[Opinion  filed  July  27,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  C.  Bagby,  Judge,  presiding. 

Messrs.  Pincknet  &  Tatge,  for  appellants. 

Mr.  Levi  Spkagub,  for  appellees. 

Per  Curia/m,    Mechanic's  lien — Decree  for  material-men, 
afiSrmed  on  evidence. 


Village  of  Hyde  Park  v.  Olive  J.  Marsh,  use,  etc. 

[Opinion  filed  July  27,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County. 

Mr.  Henry  Y.  Freeman,  for  appellant 

Mr.  Consider  H.  "Willett,  for  appellee. 

Per  Curiam,  The  facts  being  identical,  judgment  reversed 
in  conformity  with  the  opinion  in  Village  of  Hyde  Park  v. 
Corwith,  12  N.  E.  Rep.  238. 

(655) 


656  Appellate  Courts  of  Illinois. 


Alfred  H.  Blackall  et  al.,  Successors,  etc.,  Impl'd. 

ETC.,  V.  Charles  H.  Hayden. 

[Opinion  filed  July  27,  1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
CvKL'8  Epleu,  Judge,  presiding. 

Messrs.  Morton  Culter  and  Geo.  L.  Thatcher,  for  appel- 
lants. 

Per  Curiam,     Mechanic's  lien — Decree   for  matcrial-menj 
affirmed  on  the  evidence. 


E.  N.  HuRLBUT  V.  Leon  Weil   et  al. 

[Opinion  tiled  July  27,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Messre.  D.  Blackman  and  Nolan  &  Taylor,  for  appellant. 

Messrs.  Payne,  Porter  &  Russell,  for  appellees. 

Per  Curiam,  Action  for  damages  on  injunction  bond — 
Attorney's  fees — Allowance  of  $150 — Conflict  of  evidence — 
Affirmed. 


William  T.  Burgess  v.  Alpheus  C,  Badger  et  al. 

[Opinion  filed  July  27,  1887.] 

In  error  to  the  Superior  Court  of  Cook  County  ;  the  Hon. 
Henry  M.  Shepard,  Judge,  presiding. 

Mr.  William  T.  Bukgess,  in  person,  plaintiff  in  error. 
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Messi-8.  John  Woodbbidgb  and  Lyman  &  Jaokson,  for  de- 
fendants in  error. 

jPer  Guria/m.  Partnership  to  prosecute  certain  suits  in- 
volving estate  of  bankrupt,  and  to  advance  costs  and  expenses 
— Proceeding  in  equity  touching  nature  and  extent  of  agree- 
ments, and  for  an  accounting — Decree  aflSrmed  as  supported 
by  the  evidence,  there  being  no  substantial  error  of  law. 


Edward  G.  As^y  v.  Marshall  J.  Allen  et  al. 

[Opinion  tiled  July  27, 1887.] 

Appeal  from  the  Circuit  Court  of  Cook  County. 

Messrs.  Asay,  A;- ay  &  Eiob,  for  appellant 

Mr.  L.  S.  Hodges,  for  appellees. 

Per  Curiam.     Account  of  trustee — Interest — Computation 
with  annual  rests,  following  Ogden  v.  Larrabee,  57  111.  389. 


Solomon   Vehon   v.    Benjamin  Lindauer  et  al. 

[Opinion  filed  August  3,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Hofheimeb  &  Kosenbero,  for  appellant 

Messrs.  Tbnney,  Bashfoed  &  Tennby,  for  appellees. 

Per  Curiam.  Attachment — ^Issue  on  answers  of  garnishees 
— Verdict  against  garnishees,  held  to  be  supported  by  the  evi- 
dence. 
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M.  M.  Allen  v.  William  Hafnee  et  al. 

[Opinion  filed  August  3,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiKK  IIawes,  Judge,  presiding. 

Mr.  A.  Van  Bijben,  for  appellant 

Messrs.  McElhebne  &  Cummings,  for  appellees. 

Per  Curiam.  Affirmed,  there  being  no  error  in  law  and 
the  verdict  of  the  jury  being  conclusive  as  to  the  question  of 
fact 


Moses  Foley  et  al.  v.  Adam  Reiplinger,  Admin- 

istbatoe,  etc. 

[Opinion  filed  August  3,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henky  M.  Shkpaed,  Judge,  presiding. 

Messrs.  Gardner,  MoFadon  &  Gardner,  for  appellants. 

Messrs.  McGaffey  &  Tdrnes,  for  appellee. 

JPer  Curiam.     Decree  dissolving  injunction  and  dismissing 
the  complainants'  bill,  affirmed. 


Rand,  McNally  &  Co.  v.  E.  P.  Donnell. 

[Opinion  filed  August  3,  1887.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  IIawes,  Judge,  presiding. 
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Mr.  Jambs  B.  Mann,  for  appellant 

Messrs.  Q.  W.  &  J.  T.  Bjrbtzingbb,  for  appellee. 

Per  Ov/riam,  Iv^debitatiM  assumpsit — Trial  by  court — 
Judgment  for  plaintiflE — Evidence  being  conflicting,  judgment 
afiirmed. 


The  Belleville  District  Fair  Association  v.  W. 

f.  noetling,  for  use,  etc. 

[Opinion  filed  October  6,  1887.] 

Appeal  from  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  B.  H.  Canby,  Judge,  presiding. 

Messrs.  Dalb  &  Bbadshaw  and  William  Winkelmakn,  for 
appellant 

Mr.  Edward  L.  Thomas,  for  appellee. 

PiLLSBUKT,  J.     Garnishment — Judgment  against  garnishee, 
aJB^med  upon  the  evidence* 


William  D.  Messinger  v.  Harlan  P.  Tracy. 

[Opinion  filed  November  23,  1887.] 

In  ebrob  to  the  County  Court  of  Cook  County;  the  Hon. 
KicHABD  Pbendebqast,  Judgc,  presiding. 

Mr.  J.  A.  Sleepeb,  for  plaintiflE  in  error. 

Messrs.  Floweb,  Remy  &  Holbtein.  for  defendant  in  error. 

Per  Curiam.     Promissory  notes — Whether  accommodation 
paper — Conflict  of  evidence — Judgment  afiirmed. 
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Benjamin  Bebnstein  v.  Moses  Bernstein,  for  use, 

ETC. 

[Opinion  filed  December  7,  1887.] 

Appeal  from  the  Coimty  Court  of  Cook  County;  the  Hon 
RiOHABD  Pbendebgast,  Judge,  presiding. 

Mr.  EL  B.  StevenS}  for  appellant 

Mr.  B.  M.  Shaffnsb,  for  appellee. 

Per  Curicmi.  Action  against  appellant  as  surety  on  appeal 
bond — Signature  by  mark — Denial  of  genuineness — Conflict 
of  evidence — Affirmed. 


Jennie  C.  Vallette  v.  John  T.  Perie  et  al. 

[Opinion  filed  December  14,  1887.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgbld,  Judge,  presiding. 

Mr.  F.  J.  Griffin,  for  plaintiff  in  error. 

Messrs.  H.  C.  Bennett  and  W.  A.  Phelps,  for  defendants 
in  error. 

Per   Curiam.     Excessive   judgment — Remittitur — Judg- 
ment as  reduced,  affirmed,  appellees  to  pay  costs  in  this  court. 


INDEX. 


ACCOUNTING— See  Attornrts,  1. 

1.  Upon  a  bill  for  an  accounting,  tbe  adjuBtment  of  rigbta  and  claimfl 
and  the  division  of  certain  trust  funds,  tbe  proceeds  of  tbe  interest  of 
tbe  parties  in  a  corporation  of  wbicb  tbey  were  tbe  promoters,  tbis 
court  bolds  tbat  tbe  evidence  sustains  tbe  decree  of  the  court  below. 
Dunham  v.  Laflin^  146 

ACTIONS— See  In8urancb,6;  Lts  Pendens,  2;  Mauciottb  Pro8ec?ution, 
1,  2;  Negotiable  Instrumbnts,  9;  Practice,  6. 

ADMINISTRATION. 

1.  Upon  an  appeal  bj  an  executor  from  a  jud^rment  against  an  estate 
on  a  claim  for  work  and  labor,  this  court  declines  to  interfere  with  tbe 
findings  of  tbe  jury,  no  errors  of  law  being  raised.     Griffin  v.  Kehrer, 

243 

2.  In  an  action  by  an  administrator  on  a  note,  it  is  held:  Tbat  tbe 
wife  of  tbe  defendant  is  incompetent  to  prove  a  contract  between  him 
and  tbe  deceased  for  tbe  boarding  of  tbe  tatter's  parents,  although  she 
did  tbe  work  and  kept  tbe  defendant's  accounts;  that  tbe  evidence  does 
not  sustain  tbe  contract  alleged  in  the  plea  of  set-off;  and  that  an  in- 
struction touching  the  Statute  of  Limitations,  if  erroneous,  could  not 
have  injured  the  defendant.     Gifford  v.  Wilkina,  867 

3.  After  the  settlement  of  an  estate  the  correctness  of  tbe  adminis- 
trator's final  account  is  presumed.  Where  a  bill  is  filed  to  impeach 
such  an  account  tbe  burden  of  proof  is  upon  the'  complainant.  Eckle 
T.  Clark,  495 

4.  Where  a  claim  against  an  estate  is  filed  in  the  Circuit  Court  in 
time  and  is  continued  by  agreement  until  the  final  determination  of 
another  case,  tbe  clerk  in  the  meantime  omitting  it  from  the  docket, 
tbe  court  does  not  lose  its  jurisdiction  and  may  re-instate  tbe  claim  on 
proper  motion  and  notice  although  such  motion  is  not  made  immedi- 
ately after  such  other  case  is  determined.    McCall  v.  2>6,  585 

5.  Where  such  a  claim  hsfi  been  filed  by  an  administrator  within  the 
time  limited  by  statute,  tbe  court  may  subsequently  allow  tbe  substitue 
tion,  by  way  of  amendment,  of  tbe  party  interested,  in  place  of  the  ad- 
ministrator, as  claimant,  the  real  claimant  and  the  basis  of  the  claim 
remaining  tbe  same.    Id,,  585 

6.  In  allowing  a  claim  against  an  estate  tbe  Circuit  Court  may  leave 
the  classification  thereof  to  the  County  Court,  which  directly  supervises 
the  administration.    Id.,  58v 
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7.  This  court  declines  to  interfere  with  the  findings  and  judgement  of 
the  court  below,  allowing  a  claim  against  an  estate  for  the  value  of  cer- 
tain personal  prop^'rty  turned  over  to  the  deceased  under  a  special  agree- 
ment creating  a  life  estate  with  limitatioa  over  in  remainder.     Id., 

ADMIRALTY— See  Jurisdiction,  5,  6. 

1.  In  an  action  to  recover  damages  caused  by  a  collision  on  the  Mis- 
sissippi River  near  the  Missouri  shore,  between  a  steam  ferry-boat 
owned  by  the  defendant  and  the  plaintiff *s  fiat-boat,  it  is  held:  That 
the  court  properly  excluded  evidence  of  the  common  law  of  Missouri, 
touching  contributory  negligence:  that,  from  the  instructions  given, 
when  taken  together,  the  jury  could  not  have  concluded  that  the  defend- 
ant was  absolutely  liable,  from  the  mere  fact  that  the  collision  occurred; 
and  that  the  evidence  sustains  the  verdict  for  the  plaintiff.  Wiggins 
Ferry  Co.  v.  Reddig,  260 

AFFIDAVIT  OF  CLAIM. 

1.  Sec.  34,  Chap.  79,  R.  S.,  providing  for  the  filing  of  an  affidavit  of 
plaintiff's  claim,  does  not  authorize  the  Circuit  Court  to  permit  the 
filing  of  such  an  afiidavit  after  an  appeal  taken  from  a  justice  so  as  to 
confer  upon  the  plaintiff  the  right  to  a  default  against  the  defendant 
and  dismissal  of  his  appeal  for  the  mere  want  of  an  affidavit  of  merits. 
Mason  v.  Mandl,  154 

AGENCY— See    ComnssiON     Mbbchants;  Etidbnce,  5;  Mechanic's 
LiSN,  1;  Trusts,  1. 

1.  An  agent  is  entitled  to  his  commissions  only  upon  a  due  and 
&iithful  performance  of  all  the  duties  of  his  agency.     Harvey  v.  Cook, 

134 

2.  In  an  action  to  recover  commissions  for  procuring  certain  adver- 
tising contracts,  it  is  held:  That  the  undertaking  of  the  plaintiff  was 
to  procure  contracts  of  a  particular  description  to  be  signed  by  persons 
of  a  definite  description;  that  the  burden  of  proof  was  upon  him  to 
show  performance;  that  the  reception  by  the  defendants  of  the  papers 
in  question,  without  inquiry  as  to  the  genuineness  of  the  signatures,  did 
not  relieve  the  plaintiff  from  the  burden  of  proof;  that  certain  instruc- 
tions were  defective:  and  that  the  defendant  had  the  right  under  the 
general  issue  to  show  gross  misconduct,  fraud,  negligence  and  unskilN 
fulness  by  the  plaintiff  in  the  performance  of  his  duties  as  agent.    Id.^ 

134 

8.  Where  a  principal  accepts  and  retains  the  proceeds  of  a  note, 
knowing  that  it  was  transferred  by  his  agent  upon  an  unauthorized 
indorsement,  he  thereby  ratifies  such  indorsement.    BaerY,  Lichten, 

811 
4.  A  bond  given  to  an  insurance  company  by  an  agent  to  secure  the 
faithful  performance  of  his  duties,  including  an  account  of  all  sums  of 
moneys,  goods,  notes,  valuables  and  other  property  coming  into  his 
hand<3,  does  not  cover  advances  made  to  him  by  the  company,  Bur- 
lington Ins,  Co.  V.  Johnston,  565 
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5.  In  the  case  presented,  it  is  held:  That  the  bond  in  question  had 
exclusive  reference  to  the  conduct  of  certain  appointees  as  special  agents 
and  that  the  sureties  are  not  bound  for  individual  and  personal  indebt- 
edness of  the  agents  to  the  company  on  account  of  transactions  outside 

of  the  contract.    Id,,  565 

i 

ALIMONY— See  Divorce;  Separate  Maintenance,  1. 

AMENDMENT— See  Administration,  5;  Practice,  4. 

ANIMALS — See  Municipal  Corporations,  10, 11";  Railroads,  14. 

APPEAL  AND  ERROR— See  Administration.  1;  Injunctions,  3;  Prac- 
tice, 4,  5,  6,  12. 

1.  Where  the  plaintiff  fails  to  make  out  a  cause  of  action*  error  in 
the  instructions  affords  no  ground  for  reversal.    Johnson  v.  Chicago, 

26 

2.  The  correctness  of  the  action  or  rulings  of  the  trial  court  will  al- 
ways be  presumed  in  the  absence  of  anything  in  the  bill  of  exceptions, 
or  record  proper,  showing  the  contrary.     Chicago  City  Rg,  Co,  v.  Duf- 

fin,  .  .    .  '^8 

S.  In  an  action  to  recover  rent,  it  is  held:  That,  as  the  bill  of  ex- 
ceptions fails  to  show  that  any  exception  to  the  finding  or  judgment  for 
defendant  was  taken,  or  motion  for  a  new  trial  made,  neither  the  suf- 
ficiency of  the  evidence  nor  an  objection  to  the  form  of  the  judgment 
can  be  raised  in  this  court.     Weaver  v.  Singer  Mfg.  Co.,  43 

4.  In  the  absence  of  anything  to  the  contrary,  appearing  in  the  bill 
of  exceptions,  it  will  be  presumed  that  the  verdict  as  set  out  in  the 
record  was  returned  in  open  court  and  in  proper  form.  Matt  son  v. 
Borgeson,  79 

5.  The  finding  of  the  trial  Judge,  sitting  in  the  place  of  a  jury, 
must  be  taken  by  this  court  to  be  conclusive  of  questions  of  fact  as  to 
which  the  evidence  is  conflicting.  American  F,  Ins.  Co,  v.  Brighton 
Cotton  Mfg,  Co,,  149 

6.  An  objection  to  the  admission  of  an  account  book  in  evidence  can 
not  be  first  raised  in  this  court.     Smith  v.  Forth,  198 

7.  Where  no  errors  are  a^ssigned  upon  the  record  this  court  mav 
decline  to  consider  the  case.     Ohermark  v.  People ,  259 

8.  The  instructions  and  a  motion  for  a  new  trial  are  no  part  of  tbo 
record  unless  incorporated  in  the  bill  of  exceptions.    Id.,  259 

9.  Where  the  evidence  is  conflicting  and  the  record  discloses  no 
error  in  the  instructions,  admission  of  improper  evidence,  nor  miscon- 
duct or  prejudice  of  the  jury,  this  court  Will  not  interfere  with  the  ver- 
dict.   Mitchell  y,  Hughes,  308 

10.  This  court  declines  to  consider  an  objection,  first  raised  in  the 
brief  for  appellant,  that  the  bill  of  exceptions  which  appears  in  the 
record,  is  not  marked  filed  by  the  clerk  of  the  court  lielow.    Id.,      SOS 

11.  Where  a  motion  to  dismiss  the  appeal  has  been  overruled  it  can 
not  afterward  be  renewed.     Bingham  v.  Bruniback,  832 

12.  Upon  a  motion  to  dismiss  the  appeal  on  the  ground  that  the 
transcript  of  the  record  was  not  filed  in  time  in  this  court,  the  date  of 
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adjournment,  of  the  Circuit  Court  can  not  be  pbown  by  affidavit  or  cer- 
tificate of  the  clerk  of  that  court.  The  day  of  such  i'djournment  can 
only  be  shown  by  an  authenticated  copy  of  the  order  of  adjournment. 
Id,,  332 

13.  In  an  action  by  an  employe  against  his  employer  to  recover  dam- 
ages for  a  perfionai  injury,  it  is  held:  That  the  questions  of  fact  involved 
must  be  considered  as  settled  in  favor  of  the  plaintiff  by  the  verdict 
of  the  jury,  the  evidence  being  conflicting;  that  there  was  no  error  in 
giving  and  refusing  instructions;  and  that  there  was  no  manifest  error 
in  overruling  the  motion  in  arrest  of  judgment.  Moline  Flow  Co.  v. 
Anderson  J  364 

14.  Where  the  questions  involved  are  mainly  of  fact  and  the  evi- 
dence is  conflicting,  this  court  will  not  interfere  unless  some  substantial 
error  has  intervened.    Bonnet  v.  Olad/elt,  5SS 

15.  Where  it  is  necessary  for  the  appellee  to  file  an  additional 
abstract  in  this  court  and  the  decr^'e  is  aflirroed,  the  costs  thereof  will 
be  taxed  against  the  appellee.    Caswell  v.  Caswell,  54^ 

16.  This  court  may  decline  to  consider  whether  the  court  below 
improperly  refused  instructions  asked,  where  the  abstract  does  not  con- 
tain those  given.     Fisher  v.  Ham,  601 

17.  Where  there  is  a  sharp  conflict  in  the  evidence  this  court  will 
not  interfere  with  the  verdict  of  the  jury,  unless  Ihere  is  some  substan- 
tial error  in  the  record  which  probably  contributed  to  the  result.  Bain- 
ter  V.  Lawson,  6J4 

18.  Where  error  has  intervened  in  the  trial  of  a  cause,  the  judgment 
will  be  reversed,  unless  it  appears  that  such  error  has  not  affected  the 
result.    Hunter y.  Hartis,  6.7 

19.  Where  the  evidence  is  conflicting  and  the  jury  do  not  appear  to 
have  been  influenced  by  prejudice  or  passion,  the  court  will  not  inter- 
fere with  the  verdict.     Winslow  v.  Blormingfon,  647 

ARBITRATION— See  Mechanic's  Lisn,  1. 

1,  Either  party  to  a  submission  may,  at  any  time  before  an  award, 
revoke  the  authority  of  the  arbitrators.  The  institution  of  a  suit  before 
award  by  one  of  the  parties,  the  cause  of  action  being  the  same  subject- 
matter,  revokes  by  implication  the  agreement  to  arbitrate.  Paulsen  v. 
Manske,  95 

ARREST  OF  JUDGMENT— See  Appeal  and  Error,  13. 

ASSAULT  AND  BATTERY. 

1.  In  an  action  of  trespass  for  aspault  and  battery  this  court  finds  no 
error  in  the  instructions,  and  declines  to  interfere  with  a  verdict  for 
31,000  as  excessive,  the  question  involved,  in  view  of  the  conflict  of  evi- 
dence, being  for  the  jury.    Harrison  v.  Eltf  524 

ASSIGNMENT. 

1.  A  promissory  note  and  warrant  of  attorney  given  for  a  bona  fide 
indebtedness  before  the  maker  has  decided  to  make  a  general  assign- 
ment, creates  a  valid  preference,  although  given  and  taken  subject  to 
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an  informal  agreement  on  the  part  of  the  maker  to  notify  the  holder,  if 
he  becomes  financial  It  embarrassed,  and  although  he  acts  upon  f^uoh 
agr  ement  after  he  has  decided  to  mike  the  assignment.  Havford  Oil 
Co.  V.  First  Nat.  Bk„  141 

2.  Until  be  has  made  up  his  mind  to  make  an  assignment,  a  dt^btor 
retains  the  dominion  over  his  property  and  may  sell,  mortgage  or  pledge 
it,  or  create  a  lien  upon  it  by  confessing  a  judgment  in  favor  of  a  bona 
fide  creditor.    In  re  Geohegan,  157 

3.  A  preference  is  given  to  a  creditor,  so  far  as  the  debtor  is  con- 
cerned, not  by  entry  of  the  judgment  but  by  the  execution  of  the  war- 
rant of  attorney.  If  that  instrument  is  given  at  a  time  when  the  debtor 
may  lawfully  prefer  a  creditor,  the  preference  is  valid.     Zd.,  167 

4  Under  the  statute  of  this  State  the  creditor  will  be  protected  if  he,' 
in  fact,  succeeds*  in  perfecting  his  lien  before  the  assign ment  becomes 
operative.  Knowledge  of  the  insolvency  of  his  debtor,  or  of  his  inten- 
tion to  make  an  assignment,  or  of  his  being  actually  engaged  in  the  ex- 
ecution of  such  instrument,  can  not  deprive  him  of  his  preference,  if  he, 
•in  fact,  succeeds  in  obtaining  one.     7d.,  157 

5.  Mere  non-action  on  the  part  of  the  debtor  until  the  creditor  has 
perfected  his  lien,  does  not  make  the  procuring  of  such  lien  his  act. 
The  statute  imposes  upon  him  no  duty  of  diligence  to  defeat  the  priority 
of  creditors  who  hold  valid  warrants  of  attorney.    Id.,  157 

6.  Upon  a  petition  to  liave  certain  executions  against  the  property 
of  an  insolvent  debtor  vacated  and  to  have  said  execu^.ions  and  the 
judgments  on  which  they  were  issued  declared  to  be  a  part  of  the  gen- 
eral assignment,  it  is  held:  That  there  is  no  evidence  of  such  active  CC'- 
operation  on  the  part  of  the  debtors  in  the  entry  of  the  judgments  by 
confession  as  to  make  them  their  acts;  that  the  liens  are  therefore  valid; 
and  that  they  do  not  constitute  an  illegal  preference  within  the  mean- 
ing of  the  statute.     Zc?.,  157 

ATTACIIxMENT— See  Mistake,  1. 

1.  Shares  of  stock  in  a  corporation  are  not  subject  to  attachment 
under  the  statute  of  this  State.    Bhea  v.  Powelh  77 

ATTORNEYS— See  CoNTnAcrs,  1;  Set-off,  1. 

1.  Upon  a  bill,  against  an  attorney,  for  an  accounting,  it  is  held: 
That  the  decree  dismissing  the  bill  for  want  of  equity  was  warranted 
by  the  evidence;  that  it  was  entirely  proper  for  the  defendant  to  em- 
ploy his  law  partner  to  collect  certain  claims  belonging  to  the  complain- 
ant; that  the  failure  of  the  defendant  to  preserve  a  memorandum  from 
which  he  could  give  a  detailed  account  of  said  claims  upon  demand,  was 
not  such  negligence  as  should  render  him  liable  to  accoOnt  on  the  basis 
of  a  wilful  default;  that  he  was  only  chargeable  with  the  actual  amount 
collected  by  him  or  his  agent;  that  he  was  properly  allowed  credit  for 
the  reasonable  value  of  the  services  rendered  by  him  or  his  agent  in 
colle  ting  or  attempting  to  collect  said  claims,  their  collection  not  being 
within  a  certain  special  agreement  to  collect  and  remit  the  proceeds  of 
certain  notes,  in  lieu  of  which  they  were  taken;  and  that,  if  the  evi- 
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dence  did  not  fairly  warrant  the  finding  of  the  master  as  to  the  value  of 
said  services,  the  appellant  could  not  first  raise  the  objection  here. 
Singer  v.  Steele,  58 

BANKS. 

1.  Under  the  charter  of  the  Union  Bank  of  Quincy  its  stockholdors 
are  individually  liable  to  the  amount  of  their  stock  for  all  debts  of  the 
cor|)oration.     Boot  v.  Sinnock,  537 

BILLS  OP  EXCEPnON'S— See  Appeal  and  Error,  2,  3,  4,  8.  10,  16. 

1.  The  bill  of  exceptions  is  considered  a  pleading  of  the  party  alleging 
the  exception;  and,  when  liable  to  the  charge  of  ambiguity,  uncertainty 
or  omission,  it  is  construed  most  strongly  against  the  party  who  pre- 
pared it.     Chicago  City  Ry,  Co,  y.  Duffin,  28 

BILLS  OF  REVIEW— See  Removal  op  Causes. 

1.  Where  the  proof  of  fraud  is  clear  and  cogent,  and  convincing 
reasons  are  given  for  the  delay,  mere  lapse  of  time  does  not  bar  a  bill  of 
review  to  impeach  a  former  decree  for  fraud.    Castcell  v.  CastcelU 

548 

2.  A  decree  may  be  attacked  for  fraud  in  its  procurement  after  the 
three  years,  limited  in  Sec.  19,  Chap.  22,  R.  S..  and  after  the  five  years 
allowed  for  suing  out  a  writ  of  error,  if  sufficient  reasons  are  given  for 
the  delay.    Id.,  548 

BONDS — ^S^e  Aqenct,  4,  5;  Dram  Shops,  2;  Evidence,  3;  Injunctions, 
4;  Trusts,  1. 

1.  In  an  action  against  the  sureties  on  a  school  treasurer's  bond,  it 
is  held:  That  certain  amounts  objected  to  were  properly  included  in  the 
judgment;  that  the  date  of  a  certain  receipt  is  not  conclusive  as  to  thp 
time  of  payment;  and  that  the  liability  of  the  principal  was  established 
by  his  receipt  to  the  former  treasurer.    Scheik  v.  Trustees  of  Schools, 

369 

BRIDGES. 

1.  The  Commissioners  of  Highways  have  the  exclusive  power  to  de- 
termine when  a  necessity  exists  for  constructing  a  bridure  and  the  kind 
of  bridge  required,  and  to  decide  whether  the  conditions  exist  which 
entitle  the  town  authorities  to  call  for  county  aid.  Board  of  Superri- 
sors  V.  People,  410 

2.  The  commissioners*  estimate  of  probable  cost  of  a  proposed  bridge 
is  not  a  part  of  the  *'  official  business  "  of  the  board,  which  is  required 
to  be  done  at  a  regular  or  special  meeting,  or  of  the  •*  official  acts  and 
proceedings  "  which  are  required  to  be  kept  in  its  record  book.    Id., 

410 

3.  The  law  does  not  require,  in  all  cases  other  than  those  of  an  emer- 
gency arising  from  sudden  destruction  or  serious  damages,  that  the 
County  Board  shall  actually  appropriate  from  the  county  treasury,  a 
sum  sufficient  to  meet  one  half  the  expense  of  a  proposed  bridge  before 
it  can  be  built  or  the  contract  therefor  let  by  the  commissioners.    Id,, 

410 
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4.  Where  it  appears,  upon  a  petition  for  mandamus  to  compel  a 
County  Board  to  make  an  appropriation  from  the  County  Treasurer  of 
a  sum  sufficient  to  meet  one- half  the  expense  of  a  propo<«ed  bridge,  that 
the  statutory  conditions  precedent  have  been  substantially  complied 
with,  the  writ  will  be  awarded.    Id,,  410 

5.  Upon  a  petition  for  mandan^is  to  require  the  Board  of  Super- 
visors to  appropriate  half  ihe  cost  of  abridge,  the  inquiry  is  not  confined 
to  the  case  made  before  the  Board.    Board  of  Supervisors  v.  Town,  660 

6.  Two  towns  may  jointly  petition  for  county  aid  under  Sec.  19, 
Chap.  121,  R.  S.    Id..  660 

7.  Towns  which  have  adopted  the  'Mabor  system,"  as  to  road  taxe^ 
may  claim  county  aid  under  the  statute,  the  levy  contemplated  by  sec- 
tion 19  not  being  confined  to  a  money  levy.    Id.,  560 

CARRIERS. 

1.  A  common  carrier,  receiving  goods  to  carry,  marked  to  a  destina- 
tion beyond  its  line,  is  bound,  under  an  implied  contract,  to  carry  and 
deliver  at  the  place  marked.  But  this  common  law  liability  may  be 
restricted  by  contract  fairly  made.    Ohio  <t  M.  R,  B.  Co.  v.  Emrick, 

245 

2.  It  is  a  question  for  the  jury  whether  the  terms  of  a  receipt  or  bill 
of  lading  limiting  the  carrier's  liability  to  its  own  line  was  fairly  made, 
understood  and  assented  to  by  the  consignor.    Id.^  24*) 

8.  The  consignor  of  goods  intrusted  to  a  common  carrier  may  main- 
tain an  action  for  a  failure  to  carry  and  safely  deliver,  the  contract  for 
transportation  being  with  him.     Id..  245 

4.  In  the  case  presented,  it  is  held:  That  Ihi  evidence  proves 
ownership  of  the  goods  in  question  in  the  consignor;  that  upon  its  own 
construction  of  the  contract,  the  burden  of  proof  was  upon  the  defend- 
ant to  show  a  safe  carriage  to  the  terminus  of  its  line,  and  a  delivery  to 
a  connecting  line;  and  that  the  evidence  fails  to  show  such  delivery. 
Id.,.  245 

5.  Everything  is  negligence  in  a  carrier  that  the  law  does  not  ex- 
cuse. A  general  allegation  of  negligence  is,  therefore,  sufficient  to  sus- 
tain a  recovery.  East  St.  Louis  Connecting  By,  Co.  v.  Wahash,  St. 
L.  dt  P.  By.  Co.,  279 

6.  Where  a  common  carrier  of  cars  receives  loaded  cars  to  be  deliv- 
ered to  the  consignee  and  returned  when  unloaded,  its  liability  as  a 
common  carrier  continues  until  their  safe  return.    Id.,  279 

7.  The  common  law  imposes  no  duty  upon  common  carriers  to 
charge  a  higher  rate  for  transporting  goods  a  longer  distance  than  like 
goods  a  shorter  distance.  But  at  common  law  such  carriers  are  not 
permitted  to  charge  extortionate  rates.  Illinois  dt  St.  L»  B.  B.  dt 
Coal  Co.  V.  Beaird,  822 

8.  In  the  case  present-ed,  it  is  held:  That  the  declaration  does  not 
sustain  the  recovery,  there  being  no  averment  of  unjust  discrimination 
nor  that  the  rates  charged  plaintiffs  were  extortionate.    Id.,  322 


608  Appellate  Courts  of  Illinois. 

CERTIORARI— See  Drainage.  3. 

1.  The  common  law  writ  of  certiorari  is  not  a  writ  of  right  and 
whether  it  will  be  granted  especially  as  to  a  private  person,  is  largely 
a  matter  of  discretion.     Leea  v.  Drainage  Commissioners,  488 

COMMISSION  MERCHANTS. 

L  Where  produce  is  shipped  to  commission  merchants  to  be  sold  in 
their  market*  there  is  an  implied  understanding  that  the  business  shall 
be  done  according  to  the  local  usage  and  custom.  Blandjord  v.  Wing 
Flour  Mill  Co.,  596 

2.  A  commission  merchant,  who  has  made  advances  on  flour  con- 
signed to  him  on  the  presumption  that  it  was  sound,  may  protect  him- 
self by  selling  it  at  the  best  advantage  when  it  has  been  found  to  be 
unsound,  if  the  consignor  fails  to  secure  him  against  loss.  He  may  also 
recover  from  the  consignor  the  difference  between  the  amount  realized 
and  the  amount  advanced  by  him.    Id.,  596 

CONTRACTS— See  Agency,  2;  Insurance,  5,  6;  Master  and  Sertant» 
1,  2;  Municipal  Corpdrations,  8,  9;  Negotiable  Instrujcents, 
5,  6;  Partnership,  6;  Personal  Injuries,  2;  Practice,  7;  Schools, 
1.  2,  4. 

1.  A  stipulation  by  which  a  debtor  agrees  to  pay  the  fees  of  his 
creditor*s  attorney,  in  case  of  legal  proceedings  to  collect  his  debt,  rests 
npon  a  good  and  valuable  consideration,  and  will  be  sustained.  WeigUy 
V.  Matson,  178 

2.  In  an  action  of  assumpsit  for  labor  and  materials  by  a  contractor 
who  had  been  displaced  by  the  defendants  before  the  completion  of  their 
building,  it  is  held:  That  there  was  no  error  in  allowing  the  plaintiff 
to  refer  to  a  memorandum  of  items  and  charges  taken  from  his  books; 
that  the  court  properly  refused  to  allow  the  cro^s-examination  of  a 
certiiin  witness  to  extend  to  a  matter  not  covered  by  the  examination 
in  chief;  that  an  objection  calling  for  an  expression  of  opinion  by  an- 
other witness  was  proi>erly  sustained;  that  there  was  no  abuse  of  dis- 
cretion by  the  court  in  refusing  the  application  to  recall  a  witness,  after 
a  day  or  more,  to  make  an  additional  statement  in  regard  to  a  matter 
about  which  he  was  interrogated  but  could  give  no  definite  reply  when 
first  examined;  that  there  was  no  error  in  giving  and  refusing  instruc- 
tions; and  that  the  cburge  of  misconduct  of  a  juror  is  not  sustained. 
Bonnet  v.  Qladfelt,  533 

CONTRIBUTION— See  Trust  Deeds,  2. 

CORPORATIONS— See  Accounting,!;  Attachment,  1;  Banks,  1;  Evi- 
dence, 4. 

COSTS— See  Appeal  and  Error,  15. 

CRIMINAL  LAW— See  Dram  Shops,  8;  Information,  1;  Jurisdic- 
tion, 7. 

1.  An  indictment  charging  the  defendant  with  having  altered  and 
defaced  a  ballot  legally  voted  at  an  election  for  township  officers,  after 
it  was  put  into  the  ballot  box,  is  sufficient  to  sustain  a  conviction.  Bin- 
ger  v.  People,  810 
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DAMAGES— See  AssAUiiT  AND  Battery,  1;  Drainage,  5;  Injunctions, 
1,  2,  3;  Municipal  Gobforations,  3»  7;  RailroadSi  8,  11,  12. 

DEDICATION— See  Railroadb,  2. 

DEFAULT. 

1.  The  default  of  a  defendant  in  a  bill  in  equity  is  an  admission  of 
facts  alleged  in  the  bill,  but  not  of  the  pleader's  conclusion:^  froin^  such 
facts.    Cramer  v.  Bode,  219 

DIVORCE. 

1.  A  common  law  marriage  is  a  marriage  **  contracted  and  solemn- 
ized **  within  the  meaning  of  our  statute  authorizing  divorce.  Bowman 
y.  Bowmarif  165 

2.  To  constitute  a  marriage  per  verba  de  preaenti  no  particular 
words  are  necessary.  It  is  sufficient  if  what  is  done  and  said  evidences 
a  present  assumption  by  the  parties  of  the  marriage  statwi.    Id.,    165 

8.  Where,  in  an  application  for  alimony  pendente  Hie,  the  fact  of 
marriage  is  practically  the  only  point  in  issue,  the  proof  required  should 
only  extend  to  probable  cause,  or  a  fair  probability  that  the  petitioner 
will  maintain  her  allegation.    Id.,  165 

4.  A  married  woman  may  be  an  actual  resident  of  this  State  though 
she  has  no  domicile  here,  and  if  while  she  is  such  actual  resident,  the 
offense  which  supplies  the  ground  of  divorce  is  committed,  thereafter 
her  actual  residence  becomes  her  separate  and  legal  domicile.    Id.,  165 

5.  In  the  case  presented,  it  is  held:  That  the  evidence  of  a  common 
law  marriage  furnishes  proof  sufficient  to  authorize  the  court  to  grant 
alimony  and  suit  money  pendente  lite;  and  that  the  court  below  had 
jurisdiction  under  the  statute.    Id.,  165 

6.  The  exercise  of  the  power  to  make  allowances  to  the  wife,  pend- 
ing a  bill  for  divorce,  for  the  support,  during  the  litigation,  of  herself 
and  the  children  in  her  custody  and  care,  and  for  the  payment  of  her 
solicitor's  fees  and  other  expenses  of  suit,  is  within  the  judicial  discre- 
tion of  the  court  wherein  such  bill  is  pending.  In  such  cases  this  court 
will  not  interfere,  unless  there  has  been  an  abuse  of  discretion.  Woolejf 
V.  Wooley,  431 

7.  The  power  to  require  the  husband  to  pay  alimony  pendente  lite, 
is  not  affected  by  the  statutory  right  of  the  wife  to  control  her  separate 
property  and  to  enjoy  her  own  earnings.     Id.,  431 

8.  The  allowance  of  alimony  pendente  lite  does  not  depend  upon 
the  wife's  absolute  right  to  a  divorce.  She  is  only  required  to  show 
probable  ground  for  a  divorce.  The  court  will  not,  upon  a  preliminary 
motion  and  upon  ex  parte  and  contradictory  affidavits,  undertake  to 
determine  the  issues  presented  by  the  pleadings.    Id.,  431 

9.  Under  some  circumstances,  a  gross  sum  for  temporary  alimony 
and  support  may  \^  allowed^    Id.,  431 

10.  A  decree  of  divorce  procured  through  fraud,  by  one  who  has 
since  remarried  and  has  had  children  by  such  subsequent  marriage,  may 
be  set  aside  upon  a  bill  of  review  filed  after  a  delay  of  fourteen  years, 
if  clear  and  convincing  reasons  appear  for  the  delay.  Caswell  v. 
Caswell,  543 
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DOGS. 

1.  In  an  action  to  recover  damages  for  killings  a  dog,  it  is  held: 
That  tbe  killing  was  justifiable,  the  dog  having  been  found  late  at  night 
destroying  the  defendant's  property  on  his  premises;  and  that  as  the 
dog  was  a  trespasser,  the  owner  can  not  complain  that  the  plaintiff's 
building  was  insecure.    Dunning  v.  Bird,  270 

DOMICILE-^ee  Divokojc,  4. 

DRAINAGE. 

1.  Under  Sec.  17,  Chap.  42.  R.  S.,  the  jury  may  off-set  benefits  against 
damages  for  land  taken  for  drainage  purposes.  Winkehnann  v.  Drain- 
age District,  242 

2.  Under  the  Acts  of  1879  and  1881,  the  boundaries  of  a  drainage 
district  might  be  changed  by  the  Commissioners  without  a  change  of 
the  petition  and  without  affidavits  showing  the  existence  of  the  juris- 
dictional facts  required.    Leea  v.  Drainage  Commissioners^  488 

8.  Upon  a  writ  of  certiorari  to  test  the  legality  of  the  organization 
of  a  drainage  district,  it  is  held:  That  said  district  may  have  been  prop- 
erly orgnnized  and  its  boundaries  subsequently  changed  by  the  Commis- 
sioners, although  the  affidavits  of  two  signers  of  the  petition  were  not 
filed  to  show  the  jurisdictional  facts  required,  Sec.  5  of  the  Act  of  1879 
being  permissive  and  not  mandatory;  that  Sec.  78  of  the  Act  of  1885 
legalized  the  acts  and  proceedings  of  the  Commissioners  in  establishing 
the  district,  informality  alone  being  complained  of;  and  that  appellant, 
as  a  signer  of  the  petition,  is  estopped  from  questioning  the  legality  of 
the  organization  of  the  district.    Id,,  488 

4.  The  curative  act  of  1885  must  be  liberally  construed  to  promote 
drainage  and  the  reclaiming  of  wet  and  overflowed  lands,    icf.,        448 

5.  It  is  within  the  power  of  the  Commissioners  to  change  the 
boundaries  of  a  dminage  district  so  as  to  exclude  lands  already  included- 
or  to  include  additional  lands.  They  may  also  permit  additional  signa- 
tures to  the  petition.     Doyle  v.  Baughman,  614 

6.  In  an  action  of  trespass  against  certain  drainage  Commissioners 
and  contractors,  it  is  held:  That  a  defect  in  the  final  order  organizing 
the  district  was  cured  by  the  Act  of  1885;  that  the  Commissioners  were 
such  de  facto  officers  as  to  afford  protection  to  the  contractors  and  their 
employes;  that  it  must  be  presumed  that  the  plaintiff's  entire  damagen 
'*  consequent  upon  the  construction  of  the  proposed  wor\,"  were  con- 
sidered by  the  jury  in  the  condemnation  proceedings;  and  that  the  ver- 
dict for  the  plaintiff  is  against  the  law  and  evidence.    Id.,  614 

DRAM  SHOPS— See  Intoxicating  Liquors;  Mandamus,  I. 

1.  In  an  action  brought  by  a  widow  and  her  minor  children  against 
saloon  keepers,  to  recover  damages  for  causing  the  death  of  her  husband 
and  their  father,  it  is  held:  That  an  instruction  which  does  not  require 
the  jury  to  find  that  the  death  was  caused  by  the  alleged  intoxication,  is 
erroneous;  that  this  error  is  not  cured  by  other  instructions  which  fairly 
submit  that  issue  to  the  jury;  that  an  instruction  as  to  exemplary  dam- 
ages, in  view  of  the  evidence,  was  improperly  given;  that,  to  warrant 
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such  an  instiuctioD,  there  must  be  something  beyond  the  mere  fact  of 
the  sale  of  intoxicating  liquors  and  resulting  damages;  and  that  there 
was  not  sufficient  evidence  against  one  of  the  defendants  to  justify  the 
verdict  against  him.    Murphy  v.  Curran^  475 

2.  In  an  action  brought  on  the  bond  of  certain  liquor  dealers  to 
recover  damages  for  causing  the  plaintiff's  husband  to  become  a  drunk- 
ard and  thereby  causing  his  d<ath  while  intoxicated,  it  is  held:  That 
an  instruction  from  which  the  jury  must  have  understood  that  the 
defendants  were  not  liable,  although  the  deceased  was  killed  in  con- 
Bequence  of  being  drunk  from  liquors  furnished  in  whole  or  in  part 
by  the  defendants,  is  erroneous;  that  the  declaration,  charging  that  ho 
was  kilted  by  an  engine  and  train  of  cars,  would  sustain  a  recovery  if 
any  part  of  the  train  struck  and  killed  him;  and  that  the  admission  of 
the  opinions  and  surmises  oE  certain  witnesses,  who  saw  the  deceased 
after  his  death,  as  to  the  cause  of  death,  was  improper.  People  v. 
Brutnbackf  501 

3.  A  suit  before  a  Justice  of  the  Peace  under  Sec  12  of  the  Dram 
Shop  Act,  to  recover  a  fine  for  selling  liquor  to  a  minor,  is  a  civil  action 
and  not  a  criminal  prosecution.    Proctor  v.  People,  599 

4.  Upon  appeal  in  such  an  action  the  Circuit  Court  may  instruct  the 
jury  that  a  clear  preponderance  of  evidence  is  sufficient  to  authorize  a 
recovery  by  the  people.    Id.,  599 

5.  In  suits  under  Sec.  9  of  the  Dram  Shop  Act  the  plaintiff  may  pro- 
ceed against  any  and  all  persons  jointly  or  severally  who  may  have 
caused  the  intoxication  in  whole  or  in  part,  without  reference  to  whether 
they  have  equally  contributed  to  the  injuries  complained  of.  They  stand 
upon  the  same  footing  as  persons  engaged  in  a  joint  tort,  each  being 
liable  for  the  entire  damage.    Buckworth  v.  Crawford,  603 

6.  Upon  a  motion  for  a  new  trial  in  such  an  action,  the  court  may 
enter  judgment  against  one  defendant  after  permitting  the  plaintiff  to 
dismiss  as  to  another.     Id,,  603 

EJKGTMENT— See  Mitnecipal  CoKPOUATroirg,  14. 

ELECTIONS— See  Criminal  Law,  1 ;  Officers,  2. 

1.  The  general  laws  of  the  State  in  regard  to  elections  apply  to 
elections  for  town  officers  at  elections  held  under  the  Township  Organi- 
zation Act     Bhiger  v.  People,  310 

EQUITY— See  Default,  1;  Judgments,  4;  Jurisdiction,  2, 3, 4;  Practice, 
2,3;  Taxes,  3. 

ERROR — See  Appeal  and  Error. 

ESTOPPEL— See  Insurance,  4;  Husband  and  Wife,  1;  Malicious  Pros- 
ecution, 3;  Real  Property,  6;  Schools.  5. 

EVIDENCE— See  Admiralty,  1;  Appeal  and  Error,  6,  9;  Dram  Shops, 
2,  4;  Judgments,  1,  2;  Landix)hd  and  Tenant,  8.  9;  Mechanic's 
Lien,  1;  Municipal  Corporations,  3,  6;  Negotiable  Instruments, 
7,  9,  14,  16;  Personal  Injuries,  4;  Railroads,  3;  Replevin,  1; 
Trusts,  1. 
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EVIDENCE.    Continued. 

1.  Where  the  question  of  license  or  qualification  of  a  physician  arises 
collaterally  in  a  civil  action  between  third  parties,  the  license  or  due 
qualification  of  the  physician  under  the  statute  will  be  presumed.  Chi- 
eago  v.  Wood,  40 

2  Under  the  rule  that  the  evidence  must  correspond  with  the  alle- 
gations and  be  confined  to  the  point  in  issue,  all  evidence  of  collateral 
facts,  or  those  which  are  incapable  of  affording  any  reasonable  presump- 
tion or  inference  as  t-o  the  principal  fact  in  dispute,  is  inadmissible. 
Drabek  v.  Grand  Lodge,  82 

8.  In  an  action  against  the  sureties  on  the  bond  of  the  secretary  of  a 
secret  society,  it  is  held:  That  certain  admissions  by  the  principal  on 
the  bond,  although  made  subsequeaUy  to  the  acts  to  which  they  relate, 
were  properly  admitted  to  charge  the  defendants,  such  admissions  being 
against  the  interest  of  the  principal  and  he  having  since  died;  that  a 
letter  of  the  principal  containing  collateral  matters,  written  in  extenu- 
ation of  his  conduct,  was  improperly  admitted;  and  that,  if  said  princi- 
pal on  said  bond  was  a  defaulter  at  the  close  of  his  previous  term  of 
office,  and  the  president  of  said  society,  with  knowledge  of  such  fact, 
falsely  represented  to  the  defendants  that  his  accounts  were  correct,  and 
thereby  induced  them  to  deliver  such  bond  in  question,  it  is  void  and 
will  not  sustain  the  action.    Id»,  82 

4.  A  copy  of  the  articles  of  consolidation  between  two  or  more  cor- 
porations, duly  certified  under  the  seal  of  the  Secretary  of  State,  iajfHma 
facie  evidence  of  the  existence  of  the  consolidated  corporation.  East 
St.  Louie  Connecting  E,  R.  Co.  v.  WahaeK  St.  L.  at  P,  Ry.  Co.,    279 

5.  In  an  action  involving  an  account  for  board,  it  is  held:  That  the 
testimony  of  the  plaintiff's  wife,  to  the  effect  that  her  husband  was 
absent  most  of  the  time  and  tliat  in  his  absence  she  managed  the  hotel 
for  him,  is  sufficient  proof  of  her  agency  to  render  her  a  competent  wit« 
ness.    Mitchell  v.  Hughes,  908 

6.  Where  proffered  testimony  tends  to  prove  any  of  the  issues  on 
trial,  it  should  not  be  excluded,  even  though  it  tends  to  establish  a  de- 
fense not  interposed.     Gitehell  v.  Ryan,  872 

7.  The  genuineness  of  a  signature  can  not  be  proved  or  disproved 
on  the  trial  of  a  cause  by  comparing  it  with  other  signatures  admitted 
to  be  genuine.    i<f.,  872 

8.  Poraession  of  a  note  declared  on  is  evidence  tending  to  show  its 
delivery.  The  plaintiff  may  be  permitted  to  show  how  long  he  has  had 
possession  of  the  not«  to  aid  the  presumption  arising  from  such  posses- 
sion.    Hunter  v.  Harris,  637 

9.  In  an  action  by  an  administrator  on  a  promissory  note,  alleged  to 
have  been  made  to  his  intestate,  the  execution  of  which  is  denied,  the 
plaintiff  may  show  that  the  note  existed  prior  to  his  appointment,  among 
the  other  papers  of  the  deceased,  and  in  the  place  where  he  usually  kept 
such  papers.     Id.,  637 

10.  While  the  evidence  must  correspond  with  the  allegations  and  be 
confined  to  the  point  in  issue,  it  is  not  required  that  it  shall  bear  di- 
rectly upon  the  issue.    It  is  admissible  if  it  tends  to  prove  the  issue  or 
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constitutes  a  link  in  the  chain  of  proof.    It  is  relevant  if  it  conduces  to 
the  proof  ot  a  pertinent  hypothesis,    /d.,  637 

11.  It  is  relevant  to  put  in  evidence  any  circumstance  which  tends 
to  make  the  proposition  at  issue  either  more  or  less  improbable.     Id., 

637 

12.  Where  the  genuineness  of  a  promissory  note  is  in  issue,  the  de- 
fendant may  show  such  facts  as  would  exclude  the  possibility  or  proba- 
bility of  its  execution  at.  the  time  and  place  indicated  upon  its  face. 
Id.,  637 

13.  While  the  date  of  a  note  is  prima  facie  evidence  of  the  time  of 
its  execution,  it  is  not  conclusive.    Id.,  637 

EXECUTIOTT— See  Mistake.  1;  Wilm.  1. 

1.  Sec.  3,  Chap.  77,  R.  S.,  authorizes  the  sale  under  execution  of 
only  such  interests  as  may  be  disposed  of  by  the  debtor  himself.  fJtn- 
erson  v.  Marks,  642 

FINES— See  Municipal  Corporations,  12, 15. 
FORGERY— See  Negotiable  Instruments,  7. 

FORMER  ADJUDICATION— See  Partnership,  3. 

FRAUD— See  Agency,  2:  Assignments;  BiUiS  of  Review,  1,2;  Divorce, 
10;  Evidence,  3;  Fraudulent  Conveyances;  Husband  and  Wipe, 
2;  Replevin,  2,  3;  Sales,  2,  3;  Statute  of  Frauds. 

1.  It  is  fraud  in  law,  if  a  party  makes  representations  which  he  knows 
to  be  false,  and  injury  ensues,  although  the  motive  from  which  the 
representations  proceeded  may  not  have  been  bad.  Drabek  v.  Grand 
Lodge,  82. 

2.  Fraud  must  be  established  by  evidence  so  clear  and  cogent  that  it 
leaves  the  mind  well  satisfied  that  the  charge  is  true.  Brown  v.  Bier- 
man,  574 

FRAUDULENT  CONVEYANCES. 

1.  Where  the  grantor,  after  the  execution  of  a  voluntary  conveyance 
to  members  of  his  family,  which  is  not  recorded,  is  permitted  to  retain 
possession  as  the  ostensible  owner,  such  possession  is  prima  facte  evi- 
dence of  fraud  as  against  subsequent  creditors  who  have  given  credit  to 
the  grantor  upon  the  faith  of  his  supposed  ownership  of  the  property. 
Id.,  237 

2.  The  rule  which  sustains  and  upholds  family  settlements,  securing 
to  the  husband  and  father  the  right  to  make  suitable  and  proper  pro- 
vision for  Ms  wife  and  children  by  means  of  voluntary  conveyances,  re- 
quires such  reasonable  notice  of  such  conveyances  as  will  prevent  the 
grantor  from  afterward  practicing  a  fraud  upon  others.    Jd.,  237 

3.  In  the  case  presented,  it  is  held:  That  the  failure  of  the  grantees 
to  record  their  deeds,  while  suffering  the  grantor  to  retain  possession 

.  .  and  control,  pay  taxes,  receive  the  proceeds  of  the  premises  in  question 
and  obtain  credit  on  the  faith  of  his  supposed  ownership,  renders  their 
conveyances  void  as  against  the  complainants,  who  are  subsequent 
creditors.    Id.,  237 
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GAMING — See  Insurance,  7;  Negotiable  Instruments,  8,  9,  10, 
HIGHWAYS— See  Bridges;  Railroads,  3;  Real  Property,  1,  2,  3. 

HOMESTEAD. 

1.  An  estate  of  homestead  under  our  statute  may  be  lefrally  conveyed 
from  the  husband  to  the  wife.  Milwaukee  Mechanics*  Ins.  Co.  v.  Ket- 
terlin,  188 

2.  The  statute  takes  the  homestead  out  of  the  available  assets  of  the 
debtor  for  the  payment  of  his  debts,  llie  creditor  can  not,  therefore, 
complain  of  its  conveyance  by  the  debtor  to  his  wife  or  another.  Under 
the  statute  the  grantee  holds,  free  from  all  claims  of  the  grantor^s 
creditors.    Boyd  v.  Barnett,  199 

HUSBAND  AND  WIFE— See  Administration,  2;  Evidence,  6;  Fire 
Insurance,  3;  Homestead,  1,  2:  Judgments,  4. 

1.  Upon  a  bill  liied  by  creditors  of  the  estate  of  defendant's  de- 
ceased wife  to  dubject  certain  real  estate,  standing  of  record  in  his 
name,  to  the  payment  of  their  claims,  it  is  held:  That  the  complain- 
ants have  faiiea  to  show  that  the  property  in  question  was  purchased 
with  the  wife's  money,  or  to  make  out  an  equitabiA  estoppel;  apd  that 
the  evidence  sustains  the  decree  of  the  court  below  for  the  defendant. 
Thor  V.  Oles^on,  132 

2.  A  settlement  of  property  by  a  husband  upon  his  wife,  when  he  is 
solvent  and  the  settlement  reasonable,  can  not  be  attacked  by  subse- 
quent creditors,  unless  such  settlement  was  made  with  a  view  to  future 
fraudulent  indebtedness.     Cramer  v.  Bode,  219 

3.  A  light  farm  wagon  is  not  a  family  expense  within  the  meaning 
of  Sec.  15,  Chap.  68,  K.  S.     Dunn  v.  Pickard,  423 

INFORMATION. 

1.  An  information  charging  the  defendant  with  unlawfully  sellinir 
intoxicating  liquors  requires  no  atfidavit.     Obermark  v.  People,        259 

INJUNCTIONS. 

1 .  Where  an  injunction  has  been  dissolved,  the  damages  to  be  allowed 
in  the  asBessment  upon  a  suggestion  of  damages,  are  only  such  as  have 
resulted  from  the  improper  suing  out  of  the  injunction.  Solicitor's  fees 
must  be  confined  to  the  proper  allowance  for  services  rendered  on  the 
motion  to  dissolve.     LAchtenstadf  v.  Fleisher,  92 

2.  The  allowance  of  solicitor's  fees  in  such  cases  rests  somewhat  in 
the  discretion  of  the  chancellor  before  whom  the  liticration  has  pro- 
ceeded, and  unless  he  has  very  clearly  gone  wrong,  his  discretion  will 
not  be  interfered  with  by  this  court.     Id.,  92 

3.  In  puch  a  case  this  court  will  not  reverse  merely  for  the  reason 
that  the  finding  of  the  court  below  was  for  a  less  sum  than  the  lowest 
amount  fixed  by  the  witnesses.     Id.,  92 

4.  Where  an  injunction  enjoining  the  collection  of  separate  and  dis- 
tinct taxes  due  to  separate  and  independent  corporations  is  dissolved  as 
to  part  itnd  sustained  as  to  the  remainder  of  such  taxe<t,  there 'is  a  breach 
of  the  bond,     WiUits  v .  Slocuvih,  484 

5.  In  Ihe  case  presented,  it  is  held:  That  the  breach  as  to  attorney's 
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fees  was  not  well  assi^^^ed;  and  that  the  demurrer  to  the  declaration 
should  have  been  overruled,  the  general  breach  assigned  being  sufHcient 
to  sustain  a  recovery  of  at  least  nominal  damages.     Id.,  484 

INSOLVENCY— See  Asstqi^ments;  Sales,  3. 

INSTRUCTIONS— See  Appeal  aito  Ehror,  13,  16;  Contractors.  2; 
Drah  Shop.-^,  1,  2,  4;  Landix)rd  and  Tenant,  2;  Malicious  Prose- 
cution, 4;  Master  and  Servant,  2;  Mines,  2;  Negotiable  In- 
struments, 4,  7,  8,  9,  14,  16;  Personal  Injuries,  4, 7;  Practice  8; 
Railroads,  1,  4,  7,  12,  16;  Replevin,  1,3. 

1.  An  instruction  which  purports  to  embrace  every  element  neces- 
sary to  a  recovery,  is  defective  if  any  material  element  is  omitted. 
Harvey  v.  Cooky  134 

2.  It  is  not  error  to  refuse  instructions  which  correctly  state  rules  of 
law  applicable  to  the  case,  when  said  rules  are  fuliy  stated  in  other 
instructions  given  at  the  instance  of  the  same  party.  Chicago  dk  A.  B. 
B.  Co.  v.  Dillon,  204 

3.  An  instruction  which  defines  the  legal  duty  of  a  steam  vessel,  in 
the  language  of  the  statute  and  the  decisions,  can  not  be  held  erroneoup. 
although  it  may  not  contain  ail  the  law  applicable  to  the  case.  Wig- 
gins Ferry  Co.  v.  Beddig,  2ijO 

4.  This  court  will  look  at  the  entire  charge  to  see  whether  the  trial 
court  has  laid  down  the  law  correctly  with  proper  limitations  and  ex- 
planations of  abstract  propositions  therein  contained.    Id.y  260 

5.  An  instruction  which  directs  attention  to  elements  of  liability  not 
specified  in  the  declaration  is  fatally  defective.  Consolidated  Coal  Co. 
V.   Yuvgy  255 

6.  The  trial  court  may  properly  refuse  to  give  an  instruction  which 
is  argumentative,  and  the  substance  of  which  is  given  in  another  instruc- 
tion.    Gifchell  V.  Byan,  372 

7.  The  court  may  properly  refuse  to  give  an  instruction  which  states 
an  abstract  proposition  of  law.     Moline  Plow  Co.  v.  Anderson,        364 

8.  It  is  proper  to  refuse  an  instruction  which  is  substantially  iden- 
tical with  another  which  is  given.  Chicago^  B.  J.  d:  P.  B.  B.  Co.  v. 
Brisbane,  464 

9.  Instructions  which  state  the  law  differently  in  rpgard  to  a  partic- 
ular matter  ur  state  of  circ..mstances,  are  repugnant,  and  no  repetition 
of  the  correct  instruction  can  cure  the  error  in  the  other.  Murphy  v. 
Curran,  475 

10.  Where  the  evidence  is  sharply  conflicting,  the  instructions  must 
accur.tely  state  the  law  of  the  Ciise.     People  v.  Brumbach,  501 

11.  An  instruction  which  calls  special  attention  to  some  particular 
part  or  parts  of  the  evidence  is  erroneous.    2d. ,  501 

12.  It  is  error  to  give  an  instruction  which  is  not  based  upon  the  evi- 
dence.    Id.,  501 

INSURANCE. 

1.  Upon  a  bill  filed  to  wind  up  a  mutual  benefit  association  and  dis- 
tribute its  assets,  and  a  cross- bill  claiming  said  assets  on  a  death  claim 
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against  the  association,  it  is  held:  That  the  fund  was  a  trust  fund  for 
the  payment  of  mortuary  benefits;  that,  as  there  was  a  trust  purpose  to 
which  it  could  be  applied,  the  directors  could  not  apply  sucji  fund  to 
the  payment  of  advances  made  by  themselves  to  discharge  a  prior  death 
claim  for  which  they  might  have  made  an  assessment;  that  their  ad- 
vances made  them  only  ordinary  creditors;  that  the  claim  of  the  cross- 
complainant  was  not  premature,  the  bill  being  to  wind  up  the  corpo- 
ration; and  that  the  court  below  had  full  jurisdiction  of  the  entire  sub- 
ject-matter.    Wither  v.  Torgeson^  119 

2.  In  nn  action  on  a  policy  of  fire  insurance,  it  is  held:  That  the 
building  in  question  was  at  no  time  within  the  period  covered  by  the 
policy  vacant  or  unoccupied;  that  the  temporary  stoppage  or  suspension 
of  the  operation  of  the  factory  for  the  purpose  of  making  repairs  and 
alterations  was  within  the  privilege  granted  by  the  policy;  and  that 
the  judgment  for  the  plaintiff  is  supported  by  the  evidence.  American 
F.  Ins.  Co,  V.  Brighton  Cotton  Mfg.  Co.,  149 

3.  The  conveyance  of  a  homestead  by  a  husband  to  his  wife,  is  such 
a  change  in  the  title  as  will  avoid  a  policy  of  fire  insurance  containing 
a  stipulation  that  any  change  in  the  title  without  the  consent  of  the 
company  shall  have  that  effect.  MiJicaukee  Mechanics*  Ins.  Co.  v. 
Ketterlln.  1S8 

4.  In  an  action  on  a  policy  of  insurance  issued  upon  a  stock  of  goods, 
it  is  held:  That  the  stipulation  signed  by  the  agent  of  the  defendant 
and  attached  to  the  policy  by  him.  regarding  the  proper  and  safe  keep- 
ing of  books  of  purchases  and  sales  and  inventories,  might  be  waived  by 
him;  that  the  evidence  sustains  the  finding  of  the  court  below  that  it 
was  so  waived;  and  that  the  defendant  is  estopped  to  claim  a  forfeiture 
for  the  failure  of  the  plaintiff  to  comply  with  its  conditions.  Niagara 
F.  Ins,  Co.  V.  Brotcn.  224 

5.  The  contract  of  insurance  between  a  mutual  benefit  association 
and  one  of  its  members  will  be  as  fully  protected  as  if  made  with  a 
stranger.  The  association  can  not,  without  the  assent  of  such  member 
impose  any  new  condition  affecting  the  contract  to  his  injury.  It  can 
not,  by  subsequent  by-law,  forfeit  any  of  his  rights  under  the  contract. 
Northwestern  B.  and  M.  Aid  Ass*n  v.  Wanner,  357 

6.  In  the  case  presented  it  is  held:  That  the  certificate  in  question 
was  not  affected  by  a  subsequent  by-law  exempting  the  defendant  from 
liability  in  cases  of  suicide;  that  an  action  in  covenant  wilk  b'e  on  the 
policy;  and  that  the  declaration  is  sufficient.    Id.,  357 

7.  Where  one  insures  his  life  for  the  benefit  of  a  third  person  who 
has  no  pecuniary  interest  therein,  the  question  whether  the  policy  is  a 
wagering  contract  is  for  the  jury.  Bloomington  Mut.  L.  Benefit  Ass^n 
Y.  Blue,  518 

8.  The  mere  fact  that  the  beneficiary  has  no  pecuniary  interest  in 
the  life  insured,  does  not  render  the  contract  void  as  against  public  pol- 
icy.   Id.,  518 

9.  In  a  '•asp  involving  the  question  whether  a  mutual  benefit  associa- 
tion, orgiiiuzcd  under  the  Act  of  Januaiy  13.  1883,  can  defend  an  action 
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on  a  policy  issued  for  the  benefit  of  one  not  a  devisee  or  legatee  of.  nor 
in  any  way  related  to,  the  insured,  on  the  ground  that  the  contract  was 
ultra  vires,  this  court  affirms  the  judgment  of  the  court  below,  in  order 
to  have  the  question  settled  by  the  Supreme  Court  without  delay.    Id., 

518 

INTOXICATING  LIQUORS— See  Dram  Shops;  Information.  1. 

1.  In  a  prosecution  for  selling  liquors  to  a  person  in  the  habit  of  get- 
ting intoxicated,  it  is  improper  to  instruct  the  jury  that,  when  a  peri^on 
gets  intoxicated  from  three  to  five  times  within  two  years,  he  is  in  law 
a  person  who  is  in  the  habit  of  getting  intoxicated.  Kamman  v.  Peo- 
ple, 388 

2.  Whether  a  person  is  in  the  habit  of  getting  intoxicated  is  a  ques- 
tion of  fact  for  the  jury.    Id. ,  388 

3.  There  is  no  rule  of  law  Bxing  the  number  of  times  a  person  must 
become  intoxicated  within  a  stated  period  in  order  to  constitute  him  *'  a 
person  in  the  habit  of  getting  intoxicated."  It  must  be  shown  that  he 
has  been  frequently  intoxicated,  and  has  thereby  acquired  an  involun- 
tary tendency  to  become  so,  and  that,  at  the  time  of  the  sale  complained 
of,  he  is  in  the  habit  of  getting  intoxicated.     Birr  v.  People,  389 

JUDGMENTS— See  Appeal  AND  Error,  3;  Scire  Facias,  I.  ^',  Set-opp,  1. 

1.  The  record  of  a  court  showing  a  judgment  by  confession  in  opon 
court,  imports  verity  and  can  not  be  contradicted  by  parol  evidence. 
Weigley  v.  Mat  son,  178 

2.  Upon  a  bill  to  have  certain  default  judgments  vacated  and  set 
aside,  and  to  enforce  an  alleged  prior  lien,  it  is  held:  That  the  admis- 
sion by  the  complainant  that  the  judgments  in  question  purport  to  have 
been  entered  in  open  court  in  term  time,  is  an  admission  of  the  exist- 
ence of  conclusive  evidence  that  such  judgments  were  so  entered;  and 
that,  as  the  judgments  were  part  of  the  proceedings  of  the  court  in 
term  time,  it  is  immaterial  whether  the  records  were  actually  writte  i 
up  when  the  executions  were  issued.     Id.,  178 

3.  To  entitle  a  party  to  a  transcript  from  a  Justice  to  file  in  the  Cir- 
cuit Court  to  obtain  a  lien  upon  the  realty  of  the  judgment  debtor,  exe- 
cution must  be  first  issued  by  the  Justice  within  one  year  from  the  ren- 
dition of  the  judgment,  and  returned  nulla  bona,    Cramer  v.  Bode, 

219 

4.  Upon  a  bill  to  subject  certain  real  estate,  standing  in  a  wife's 
name,  to  the  lien  of  a  judgment  against  her  husband,  it  is  held:  That 
it  does  not  appear  from  the  bill  that  the  lien  of  the  judgment  was  per- 
fected by  the  issue  of  execution  within  a  year  from  its  rendition;  that 
the  bill  is  defective  in  not  showing  what  proceedings  were  had  before 
the  Justice  and  certified  to  the  Circuit  Court;  that  the  averment  of  time 
when  the  indebtedness  accrued,  leaves  it  uncertain  whether  it  was 
prior  or  subsequent  to  the  conveyance  to  the  wife;  and  that  the  decree 
is  too  broad  in  setting  a^ide  the  conveyance  which  is  valid  as  between 
the  parties  except  as  to  creditors,  if  any,  who  have  been  hindered  or  de- 
layed in  the  collection  of  their  claims.    Id.,  129 
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JURISDICTION— See  Divouce,  5;  Insurance,  1. 

1.  Upon  appeal  from  a  Justicet  if  the  i>artie8  appear  and  go  to  trial 
in  the  Circuit  Court  on  the  merits  without  objection,  the  court  will  ha\p 
jurisdiction  although  there  is  no  transcript.     Hanchett  v.  Williams^  56 

2.  The  general  rule  that  a  court  of  equity  has  no  jurisdiction  to  qniet 
title  or  remove  a  cloud  upon  the  title  to  real  estate  unless  the  complain- 
ant is  in  possession,  or  the  land  is  improved  or  unoccupied,  has  certain 
exceptions.     HoJden  v.  Hoi  den,  106 

3.  Where  the  facts  stated  in  the  bill  show  that  the  legal  title  claimed 
by  the  complainant  is  not  disputed  by  the  defendant  in  possession,  but 
that  such  defendant  sets  up  some  equity,  not  affecting  the  Ieg>il  right  of 
possession,  which  operates  as  a  cloud  on  the  legal  title  and  prevents  a 
sale  of  the  property,  equity  haa  jurisdiction,  there  being  no  adequate 
remedy  at  law.    Id,,  106 

4.  A  court  of  equity  has  jurisdiction  where  the  defendant  is  in  pos- 
session of  real  estate  and  in  default  under  a  contract  for  purchase.    Id., 

106 
6.  Neither  Illinois  nor  Missouri  can  exercise  exclusive  jurisdiction 
over  any  part  of  the  Mississippi  River,  nor  is  either  confined  in  the  ex- 
ercise of  its  own  jurisdiction  to  the  middle  thereof.  The  two  States 
exercise  concurrent  jurisdiction  on  the  river  for  all  judicial  purposes. 
Wiggins  Ferry  Co,  v.  Reddig,  260 

6.  Where  a  steamer.  Uiivigating  public  waters,  does  not  keep  out  of 
the  way  and  a  collision  occurs  with  a  flat-boat,  the  former  is  prima 
facie  liable  in  the  common  law  courts  as  well  as  in  the  courts  of  admir- 
alty.    Id.,  260 

7.  Under  the  Act  of  May  21,  1877.  the  County  Court  has  concurrent 
jurisdiction  with  the  Circuit  Court  of  appeals  from  Justices  of  the  Peace 
in  cases  arising  under  the  Criminal  Code.    Neatherly  v.  People,      273 

lANDLORD  AND  TENANT—See  Practice,  6. 

1.  A  tenancy  from  year  to  year,  although  commenced  und^r  a  parol 
agreement,  can  only  be  determined  by  the  statutory  notice  of  Bixty  days 
in  writing.     Tanton  v.  Van  Alsfine,  405 

2.  In  an  action  to  recover  rent  under  a  tenancy  from  year  to  year, 
in  the  absence  of  the  required  notice  to  determine  the  tenancy,  it  is 
error  to  instruct  the  jury  that  the  defendant  is  not  liable  unless  he  actu- 
ally used  and  occupied  the  premises  for  the  year  in  question.    Id.,  405 

3.  The  mere  occupancy  of  the  entire  property  by  one  of  two  tenants 
in  common  does  not  render  him  liable  to  account  to  his  co-tenant  for 
rent.    Boley  v.  Beirut  to,  615 

4.  The  relation  of  landlord  and  tenant  is  not  as  readily  inferred 
between  co-tenants  as  between  strangers,  and  whether  such  relation 
exists  is  a  question  of  fact  for  the  jury.     Id,,  515 

5.  A  promise  by  a  co-tenant,  occupying  the  entire  property,  to  pay 
rent,  may  be  implied.    Id,,  615 

6.  Where  one  occupies  the  premises  of  another  after  receiving 
notice  that  he  will  be  required  to  pay  rent,  he  will  be  bound  to  pay  such 
rent.    Id,t  615 
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7.  An  error  in  the  admission  of  evidence,  which  could  not  have 
injured  the  appellant,  is  not  a  sufficient  ground  for  a  reversal  of  tho 
judgment,     id.,  515 

8.  In  an  action  of  distress  for  rent,  unless  the  warrant  contains  an 
allegation  or  charge  that  the  defendant  by  good  husbandry  might  have 
made  a  better  crop,  evidence  to  that  effect  is  inadmissible.  Bainfer  v. 
Lotcson,  634 

9.  In  the  case  presented,  it  is  held:  That  the  question  whether  the 
defendant  had  notice  that  the  agency  of  a  third  pen>on  had  terminated, 
was  for  the  jury;  that  a  certain  conversation  between  him  and  such 
third  person  was  properly  admitted;  and  that  there  was  no  substantial 
error  in  giving  and  refusing  instructions.    Id,t  634 

LICENSES— See  Mandamus,  1;  Municipal  Corporations,  4. 

LIFE  ESTATE— See  Administration,  7. 

LIMITATIONS— See  Statute  of  Limitations. 

LIS  PENDENS. 

1.  The  plaintiff  and  defendant  in  an  execution  issued,  pending  a 
trial  of  the  right  of  property  between  the  latter  as  claimant  and  the 
judgment  creditors  of  a  third  person,  in  goods  levied  on  as  the  property 
of  such  third  person,  are  in  such  privity  of  relation  that  both  will  be 
alike  bound  by  a  judgment  finding  the  rights  of  property  against  the 
claimant.     Hill  v.  Reifz,  891 

2.  An  action  does  not  lie  against  the  Sheriff  for  failure  to  levy  an 
execution  issued  pending  the  trial  of  the  right  of  property  under  the 
former  levy  on  the  property  as  that  of  a  third  person.    Id.,  891 

LUNATICS. 

1.  A  lunatic  is  liable  iji  a  civil  action  for  a  tort  committed  by  him. 
Mclntyre  v.  Sholtz,  605 

2.  In  an  action  to  recover  damages  for  the  wrongful  burning  of  the 
plaintiff's  barn  by  the  defendant's  intestate,  it  is  held:  That  the  court 
below  properly  refused  to  permit  the  defendant  to  prove  that  the 
deceased  was  a  lunatic;  and  that  the  evidence  sustains  the  verdict  frr 
the  plaintiff.    Id.,  605 

MALICIOUS  PROSECUTION.     ' 

1.  There  is  a  distinction  between  an  action  for  a  malicious  abupe 
and  a  malicious  use  of  civil  process,  such  distinction  having  reference  to 
the  termination  of  the  action  in  which  the  process  issued.  Emety  v. 
Ginnan,  65 

2.  Where  there  is  a  just  claim  in  suit,  and  civil  process  is  maliciously 
used  to  arrest  the  defendant,  in  order  to  recover  from  such  malicious 
use  of  legal  process,  it  is  necessary  to  prove  that  it  was  malicious  and 
without  probable  cause  and  that  the  suit  or  proceeding  was  finally  de- 
termined before  action  was  brought  for  the  injury.     Id.,  65 

3.  The  termination  of  the  suit  or  proceeding  must  be  such  as  does  not 
admit  a  reasonable  cause  for  prosecution.  A  termination  by  compro- 
mise or  settlement  between  the  parties  is  such  an  admission  of  probable 
cause  by  the  defendant  as  will  estop  him  from  its  subsequent  denial. 
Id,  .  65 


680  Appellate  C!ourts  of  Illinois. 

MALICIOUS  PROSECUTION.    Continued. 

4.  In  the  case  presented,  it  is  held:  That  an  inRtructiou,  which  at- 
teDjpbs  to  enumerate  all  the  elements  necessary  to  sustain  plaintiff's 
cause  of  action,  is  fatally  defective,  because  it  ignores  and  excludes  from 
the  consideration  of  the  jury  certain  evidence  tending  to  show  a  di^^mis- 
sal  of  the  original  proceeding  as  the  result  of  a  settlement  between  the 
parties;  and  that  another  instruction  was  improperly  amended  by  the 
court  so  as  to  make  one  part  conflict  with  the  other.    Id.,  65 

5.  In  an  action  for  malicious  prosecution,  the  burden  of  proof  to 
show  want  of  probable  cause  is  on  the  plaintiff,  and  he  must  make  such 
proof  clear  and  satisfactory.    Gardiner  v.  Mays,  286 

6.  To  determine  whether  there  is  probable  cause  for  instituting  a 
criminal  prosecution,  the  prosecutor  is  not  required  to  verify  each  item 
of  information.  It  is  sufficient  if  he  acts  with  reasonable  prudence  and 
caution.    Id.,  286 

7.  Malice  may  be  inferred  from  want  of  probable  cause,  but  such  an 
inference  is  not  always  warranted.    Id.,  286 

8.  In  the  case  presented,  it  is  held:  That  the  evidence  fails  to  show 
want  of  probable  cause;  that  the  question  of  probable  cause  is  not  one 
of  actual  guilt,  but  of  honest  and  reasonable  belief  of  the  party  prose* 
cuting;  and  that  the  evidence  did  not  warrant  the  jury  in  finding  mal- 
ice.   Id.,  286 

MAN  DAM  US—See  Bridges,  4,  5. 

1.  In  an  action  by  school  trustees  against  a  municipal  xx)rporation  to 
recover  **  one-half  of  all  money  received  into  the  city  treasury  from 
driim  shop  licenses,"  as  provided  by  the  charter  of  the  defendant,  it  is 
held:  That  the  representative  of  the  defendant  was  duly  authorized  to 
enter  ii<)  appearance  and  consent  to  the  rendition  of  the  judgment  in 
question  and  consent  to  the  order  for  the  writ  of  mandamua;  that  the 
court  below  properly  overruled  the  motion  to  vacate  said  judgment  and 
order;  and  that  if,  on  the  return  of  the  writ  it  apix;ars  that  the  City 
Council  was  ordered  to  do  an  impossible  and  illegal  act,  the  court  below 
will  doubtless  so  modify  its  order  as  to  protect  the  interests  of  both  par- 
ties.    East  St.  Louis  V.  Trustees  of  Schools,  194 

MARRIAGE— See  Divorce. 

MASTER  AND   SERVANT— See  Personal  Injuries,  3,  4,  8;  Rail- 

ROADS,  7,  8. 

1.  Where  an  employment  is  at  a  certain  sum  per  annum,  such  sum 
may  only  be  the  rate  of  compensation  agreed  upon  for  the  time  screed 
and  not  a  speciCcation  of  any  particular  term  of  service.  Lynch  v, 
Eimer,  1^5 

2.  Upon  appeal  from  a  judgment  allowing  a  claim  against  an  estate, 
it  is  held:  That  an  instruction  in  which  it  was&«sumed  that  an  employ- 
ment for  $900  per  annum  constituted  a  contract  for  an  entire  year,  and 
that  a  continuance  of  the  employment  was  governed  by  such  contract, 
was  calculated  to  mislead  the  jury;  that  said  instruction  also  erroneously 
assumed  a  first  contract  for  a  year;  that  the  jury   might  consider  the 

"^original  contract  in  ascertaining  whut  the  terms  of  the  new  agreement 
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were  under  which  the  service  was  continued;  that  the  claimant  can  not 
recover  for  a  wrongful  dismissal  until  he  has  proved  a  contract  for  a 
definite  period;  and  that  an  objection  based  on  a  variance  can  not  be 
first  raised  in  this  court.    Id.t  185 

8.  In  an  action  for  wages,  it  is  held:  That  tne  evidence  shows  that 
the  contract  was  abandoned  by  mutual  consent,  and  that  there  was  a 
settlement  between  the  parties;  that  the  counter-claim  of  defendant  was 
properly  excluded;  that  there  can  be  no  recovery  for  the  full  term;  that 
the  judgment  of  the  County  Court  was  excessive;  and  that  judgment  may 
be  entered  in  this  court  for  the  amount  found  due  by  the  Justice,  with 
costs  before  him  and  the  County  Court,  appellant  being  allowed  costs  in 
this  court.     Grannemann  v.  Kloepper,  277 

MECHANIC'S  LIEN. 

1.  Upon  a  petition  for  a  mechianic's  lien,  it  is  held:  That  the  con- 
tracts under  which  the  petitioners  furnished  labor  and  materials  were 
made  with  the  owners  of  the  land  by  one  who,  though  acting  in  his 
own  name,  was  authorized  to  act  and  was  in  fact  acting,  not  only  for 
himself  but  as  their  agent;  that  cerain  admissions  by  the  beneficial 
owner,  contained  in  an  agreement  submitting  the  matters  in  dispute  to 
arbitration,  are  competent  evidence  tending  to  establish  the  agency, 
and  as  such,  sufficient  to  sustain  the  decree  for  the  petitioners;  that  a 
release  given  by  the  petitioners  to  a  mortgagee  is  not  available  to  the 
owners  as  a  waiver  of  the  liens  in  question;  and  that  said  liens  were  not 
affected  by  the  agreement  to  submit  to  arbitration,  the  commencement 
of  this  suit  having  been  a  revocation  of  the  agreement  to  arbitrate. 
Paulsen  v.  Manske,  95 

2.  In  a  proceeding  to  enforce  a  mechanic's  lien  on  property  covered 
by  a  trust  deed,  the  holder  of  the  notes  secured  thereby  and  the  trustee 
should  be  made  piirties  defendant,  or  such  holder  will  not  be  bound. 
Bannon  v.  Thayer^  428 

3.  In  the  case  presented,  the  evidence  shows  that  the  holder  of  the 
lien  was  in  possession  of  facts  as  to  the  ownership  of  the  note  sufficient 
to  put  him  on  inquiry.    Id  428 

MINES. 

1.  In  an  action  by  an  administrator  against  a  coal  mining  company 
to  recover  damages  for  causing  the  death  of  the  plainiiff's  intestate,  the 
only  omission  of  duty  charged  by  the  declaration  being  a  failure  to 
furnish  proofs  and  prop  the  clod,  dirt,  slate  and  other  materials  so  that 
it  would  not  fall,  it  is  held:  That  the  declaration  does  not  show  a  vio- 
lation of  Sec.  16,  Chap.  93,  R.  S.,  under  which  the  owner  is  only  re- 
quired to  furnish  and  send  down  such  props:  that  the  negligence  charged 
does  not  constitute  a  cause  of  action  at  common  law;  that  an  instruction 
given  for  plaintiff,  which  directed  the  attention  of  the  jury  to  other 
and  differei.t  elements  of  liability  than  those  alleged  in  the  declaration, 
was  erroneous;  and  that  the  motion  in  arrest  of  judgment  should  have 
been  granted.     Consolidated  Coal  Co,  v.  Yungy  255 

2.  In  an  action  by  the  owner  of  certain  lands  to  recover  damages 
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caused  by  the  remoTal  of  supports  in  a  coal  mine,  it  is  held:  That  the 
record  contains  evidence  which  tends  to  support  the  plaintiff's  decla- 
ration and  which  he  is  entitled  to  have  passed  upon  by  a  jury  under 
proper  instructions;  and  that  an  instruction  given  for  the  defendant, 
touching:  the  nieiisure  of  damages  and  assuming  a  *'  general  decrease  in 
rents,"  is  fatally  defective.     Penn  v.  Taylor ^  292 

MISSISSIPPI  RIVER— See  Admiralty.  1;  Jurisdiction,  5. 

MISTAKE. 

1.  Upon  a  bill  to  correct  a  mistake  in  the  levy  of  a  writ  of  attach- 
ment in  a  special  execution  and  in  a  certificate  of  purchase,  so  as  to  in- 
clude all  of  certain  lots  intended  to  be  included,  or  to  require  a 
subsequent  purchaser  to  pay  over  a  part  of  the  purchase  money  left  with 
him  for  the  redemption  from  the  siile,.it  is  held:  That  the  court  below 
improperly  sustained  a  general  demurrer;  that  the  complainant  was  at 
legist  entitled  to  the  alternative  relief  prayed;  that  said  subsequent  pur- 
chaser holds  the  money  so  left  in  his  hands  as  trustee  for  the  complain- 
ant; and  that  he  can  claim  no  exemption  in  the  execution  of  his  trust 
by  reason  of  his  own  violation  of  duty  in  failing  to  apply  said  fund  while 
the  right  to  redeem  existed.     Gaunt  v.  Froelich,  803 

MORTGAGES— See  Trust  Deeds. 

1.  The  right  to  foreclose  a  mortgage  continues  until  the  debt  which 
it  secures  is  barred.  Whatever  arrests  the  running  of  the  Statute  of 
Limitations  again$>t  the  debt,  arrests  its  running  against  the  mortgage. 
Whatever  recognizes  the  debt  as  still  subsisting,  also  recognizes  the 
mortgage  by  which  it  is  secured.     Schiffersfein  v.  Allison,  294 

2.  Sec.  11,  Chap.  83,  R.  S.,  is  merely  a  legislative  declaration  of  the 
rule  prrwiously  established  by  the  Supreme  Court.     Id.,  294 

3.  A  mortgage  can  be  enforced  against  the  purchaser  of  the  mort- 
gagor's equity  of  redemption,  at  a  sale  made  when  the  mortgage  was 
upon  its  face  in  full  force  and  effect,  at  any  time  within  ten  years  from 
the  last  payment  upon  the  note  secured  by  such  mortgage.     Id,,     294 

4.  Whore  a  mortgage,  containing  a  power  of  sale,  was  given  to  se- 
cure a  promissory  note  and  the  note  has  been  assigned,  the  power  can 
only  be    xecut^d  by  the  assignee  of  the  note.    Satiford  v.  Kane,      504 

6.  The  joinder  of  a  wife  in  a  deed  by  her  husband,  merely  to  relepse 
her  inchoate  right  of  dower,  does  not  bar  her  from  acquiring  an  out- 
standing title  and  asserting  it  against  her  husband's  grantee.    Id.,  504 

6.  Upon  a  bill  filed  to  cancel  a  deed  executed  under  a  power  of  sale 
contained  in  a  mortgage,  and  to  be  permitted  to  redeem,  it  is  lield: 
That  the  power  was  improperly  executed  by  one  who  was  not  the  as- 
i^ignee  of  the  note;  that  the  note  was  usurious;  that  the  complainant, 
as  one  of  the  makers,  can  avail  herself  of  the  usurious  character  of  the 
note;  and  that  her  interest  in  the  property  entitles  her  to  redeem.    Id., 

504 

7.  A  depd  absolute  on  its  face  will  be  considered  a  mortgage  when 
it  clearly  appears  to  have  been  so  intended  when  executed.  Tedens  v. 
CLirk,  610 
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8.    In  the  case  presented,  it  is  held:  That  the  deed  in  question  is  a 

'    mortage,  and  the  complainant  has  a  rijjht  to  redeem  therofrom;  and 

that  the  court  below  should  have  ordered  an  account  taken  of  the 

amount  due.    Id.t  510 

MUNICIPAL  CORPORATIONS— See  Personal  Injcjkies,  1;  Real  Prop- 
erty, 1.  2,  3. 

1.  The  re-organization  of  a  city  under  the  general  incorporation  law 
abrogates  its  former  charter  and  deter. nines  the  tenure  of  all  officers 
under  it,  except  such  as  are  within  the  saving  clause  of  the  general  Jaw. 
McGralh  v.  Chicago^  19 

2.  TheAct  of  April  15,  1873,  in  regard  to  the  levy  and  collection  of 
taxes  by  incorporated  cities,  having  been  declared  unconstitutional,  the 
ordinance  of  the  City  of  Chicacro  under  which  a  tax  commissioner  was 
appointed,  and  under  which  he  claims  to  have  performed  the  duties  of 
such  office,  and  to  he  entitled  to  the  salary  thereof,  was  void  and  inca- 
pable of  conferring  any  rights  upon  him.     Id.,  19 

3.  In  an  action  against  a  municipal  corporation  to  recover  damages 
for  a  personal  injury  caused  by  a  defective  sidewalk,  it  is  held:  That 
the  evidence  tended  to  support  the  verdict  for  plaintiif ;  that  the  dam- 
ages allowed  were  not  excessive;  that  it  was  proper  to  allow  the  plaint- 
iff to  file  an  amended  declaration  after  the  evidence  was  in ;  that  an 
objection  that  there  waB  no  issue  on  the  amended  declaration  was  waived 
by  the  defendant  by  proceeding  witli  the  trial;  that  the  court  properly 
refused  to  allow  certain  questions  asked  the  plaintiff  on  cross-examina- 
tion; and  that  the  evidence  of  the  physician  who  attended  the  plaintiff, 
as  to  the  value  of  his  services,  waa  competent.     Chicago  v.  Wood,    40 

4.  Soliciting  and  taking  orders  for  shirts  without  a  license  is  not  a 
violation  of  a  city  ordinance  which  prohibits  selling,  offerinsr  for  sale, 
bartering  or  exchanging  any  goods,  wares,  merchandise  or  other  articles 
of  value  without  a  license.     Elgin  v.  Picardf  340 

5.  A  city  ordinance  which  is  penal  in  character  must  be  strictlj'  cojj- 
strued.     irf.,  340 

6.  In  an  action  against  a  municipal  corporation  to  recover  dam  acres 
to  the  premises  of  the  plaintiff  alleged  to  have  resulted  from  the  perco- 
lation of  water  from  a  trench  dug  in  the  street  for  a  water  pipe  and 
filled  up  with  soft,  porous  and  spongy  material  without  any  sufficient 
outlet  for  the  water  accumulating  therein,  it  is  held:  That  the  plaintiff 
was  not  injured  by  the  errors,  if  any,  of  the  court  below  in  giving  in- 
structions or  touching  the  admission  of  evidence;  that  the  evidence  does 
not  sustain  the  alleged  cause  of  action;  that  evidence  that  there  was 
more  water  in  the  plaintiff's  cellar  and  premises  aft^r  than  before  the 
completion  of  the  improvement,  was  but  slight  proof  and  was  entirely 
overcome  by  other  evidence.     Deivein  v.  Peoria,  896 

7.  It  seems  that  a  municipal  corporation  is  not  liable  for  damages 
for  supposed  injuries  where  it  has  dug  a  ditch  in  a  street  and  filled  it 
with  the  same  soil,  although  the  soil  therein  is  somewhat  more  porous 
than  before.    Id.,  896 

8.  Under  an  ordinance  providing  that  a  gas  company  shall  furnish 


684  Appellate  Courts  of  Illinois. 

MUNICIPAL  corporations.    Continued. 

the  city  with  gsi»  *'of  a  quality  at  least  equal  to,  and  at  rates  as  favor- 
able as  that  furnished"  by  a  gas  compaDy  in  a  neighboring  city,  the 
rates  charged  can  not  at  any  time  exceed  those  then  charged  by  the  lat- 
ter company.  Decatur  Gaslight  db  C  Co.  v.  Decatur^  544 
9-  In  an  action  by  a  gas  company  to  recover  the  contract  price  of 
gas  furnished  to  a  municipal  corporation,  the  question  whether  the 
plaintiff  is  entitled  to  exclusive  privileges,  under  an  ordinance  purport- 
ing to  grant  such  privileges,  does  not  arise.    Id,y                              544 

10.  An  ordinance  of  the  City  of  Quincy,  declaring  the  running  at 
large  of  ait  tie,  horses,  mules,  goats  and  sheep  within  its  corporate  lim- 
its a  nuisance,  and  imposing  a  fine  upon  the  owner  for  each  violation 
thereof,  is  authorized  by  its  charter.    Quincy  v.  O'Brien,  591 

11.  This  power  is  not  affected  by  Chap.  8,  R.  S.,  entitled  ''Animals," 
although  a  vote  taken  under  the  statute  in  the  county  in  which  Quincy 
is  situated,  resulted  in  favor  of  stock  running  at  large.    Id.,  591 

12.  When  a  municipal  corporation  is  authorized  to  impose  a  fine, 
and  no  limit  is  fixed,  the  fine  imposed  may  exceed  that  imposed  by  the 
State  for  the  same  offense.    Id.,  591 

13.  In  the  absence  of  an  adverse  possession,  the  mere  platting  of  a 
town  gives  the  public  the  right  to  the  use  of  the  streets  and  alley<i. 
Hatton  v.  Chatham,  622 

14.  Upon  appeal  from  a  judgment  imposing  a  fine  for  a  violation  of 
a  village  ordinance,  in  relation  to  obstructions  in  its  streets  and  alleys, 
it  is  held:  That  the  village  need  not  rerort  to  an  action  in  ejectment, 
and  that  the  written  notice  given  was  sufiicient.    Id.,  622 

15.  In  an  action  under  a  city  ordinance  to  have  a  fine  imposed  on 
the  defendant  for  conducting  a  soap  factory  and  tallow  chandlery  in 
such  a  manner  as  to  be  foul  and  offensive,  it  is  proper  to  instruct  the 
jury  that  the  defendant  has  no  right  to  carry  on  such  a  business  in  a 
populous  city  unless  it  Ciin  be  done  without  emitting  offensive  and  nox- 
ious oders  so  as  to  be  detrimental  and  offensive  to  the  people  of  its  lo- 
cality.    Winslow  V.  Bloomington,  647 

16.  A  municipal  corporation  may  proceed  to  assess  and  collect  a 
special  assessment  based  upon  an  estimate  made  in  conformity  with 
Sees.  20  and  21,  Art.  9,  Chap.  24,  H.  S.,  although  such  estimate  may 
exceed  the  actual  cost  of  the  proposed  improvement.  Bloomington  v. 
Blodgett,  650 

NEGLIGENCE— See  CABniEKs,  5;  Railroads,  3.  4,  5.  6,  8. 

NEGOTIABLE  INSTRUMENTS-See  Agency.  3;  Evidkxoe.  8,  9. 12, 13. 

1.  In  order  to  charge  the  indorser  of  a  promissory  note,  the  holder 
must  use  due  diligence.     Baer  v.  Lichten,  311 

2.  Where  a  note  is  assigned  after  maturity,  to  charge  the  indorser, 
the  assignee  must  bring  suit  against  the  maker  at  the  first  term  of  court 
unless  he  can  show  that  such  suit  would  be  unavailing  or  that  the  maker 
had  ab'iconded  when  the  note  was  assigned.    Ji.,  311 

3.  Where  the  plaintiff  in  a  suit  against  the  indorser  relies  upon  ihe 
insolvency  of  the  maker,  the  burden  is  upon  him  to  show  that  snch  in- 
solvency continued  until  the  commencement  of  the  suit,    /rf.,  311 
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4.  In  an  action  on  a  promisRory  note  brought  by  a  bank  against  flie 
maker  and  surety,  it  is  held:  That  the  evidence  sustains  the  plea  of  the 
surety,  alleging  an  extension  of  the  note  by  the  cashier  of  the  plaintiff 
without  his  consent;  that  the  erasure  of  an  indorsement  and  the  failure 
of  the  plaintiff  to  produce  its  books  on  notice,  required  more  satisfac- 
tory explanation  than  was  given;  that  a  payment  of  interest  to  its 
cashier,  although  in  board,  was,  under  the  evidence,  a  paj-ment  to  the 
plaintiff;  and  ihat  the  instructions,  thr.ugh  not  strictly  accurate,  could 
not  have  misled  the  jury.     Boseville  Union  Bank  v.  Gilbert,  8Ji4 

5.  In  an  action  upon  a  promissory  note,  a  plea  to  the  effect  that  the 
note  was  given  for  seed  oatn  in  connection  with  an  agreement  that  it 
was  not  to  be  i)aid  until  the  crop  matured  and  the  payee  had  sold  a  cer- 
tain quantity  of  the  oats  raised,  at  a  stipulated  price;  that  the  plaintiff, 
as  assignee,  had  notice  of  such  agreement,  and  that  such  sale  has  not 
been  made,  constitutes  a  good  defense.  Johnson  v.  Fir8t  National 
Bank,  352 

6.  In  the  case  presented,  it  is  held:  That  the  promise,  by  the  payee, 
to  sell  the  oats  raiped,  and  of  the  maker  to  pay  the  note,  are  dependent 
covenants;  that  the  payment  of  the  note  depends  upon  the  sale  accord- 
ing to  agreement;  and  that  certain  pleas  were  defective.    Id.,        35'2 

7.  In  an  action  on  a  promissory  note,  the  defense  being  that  the  note 
was  forged  by  the  plaintiff,  it  is  held:  That,  in  view  of  the  special  cir- 
cumstances presented,  the  court  should  have  allowed  great  latitude  in 
the  cross-examination  of  the  plaintiff  as  a  witness;  that  it  was  proper 
to  ask  her  how  often  she  had  written  the  defendant's  name,  and  whether 
she  had  offered  to  sell  the  note  at  a  large  discount;  that  evidence  tending 
to  impeach  the  consideration,  although  not  admissible  for  that  purpose 
under  the  pleadings,  was  admissible  as  tending  to  show  that  the  defend- 
ant did  not  execute  the  note;  that  it  was  error  to  allow  expert  wit- 
nesses to  compare  the  signature  to  the  note  with  certain  other  signatures 
of  the  defendant,  and  then  state  their  opinions  as  to  the  identity  of  the 
handwriting;  and  that  there  was  no  error  in  giving  and  refusing 
instructions.     Gifchell  v.  Bi/an,  372 

8.  In  an  action  on  a  promissory  note,  where  the  defense  is  that  it 
was  given  by  the  defendant  to  the  plaintiff  as  a  commission  merchant 
in  settlement  of  differences  arising  under  a  contract  to  deal  in  options 
on  a  board  of  trade  for  the  defendant's  account,  it  is  improper  to 
instruct  the  jury  that  the  plaintiff  can  recover  if  he  intended  at  the  time 
of  the  purchase  or  sale  to  receive  or  deliver  the  grain  bought  or  sold, 
the  test  of  the  character  of  the  contract  being  the  intention  of  the  par- 
ties thereto.     Gristcold  v.  Gregg,  384 

9.  In  an  action  upon  a  promissory  note,  it  is  held:  That  the  defense 
that  almost,  if  not  quite,  the  entire  consideration  for  which  it  was 
given,  was  losses  incurred  by  the  maker  in  dealings  between  the  parties 
in  options,  is  fully  sustained  by  the  evidence;  that  the  evidence  also 
shows  the  illeeal  intent  to  have  been  mutual;  that  it  was  unnecessary 
to  show  that  the  parties  with  whom  the  plaintiff  dealt  on  the  defend- 
ant's account  knew  of  the  latter's  intention  not  to  take  the  grain  and 


686  Appellate  Courts  of  Illinois. 

NEGOTIABLE  INSTRUMENTS.    Continued. 

pork  bought  and  sold;  that  the  plaintiff  could  not  recover  upon  any 
items  of  the  original  indebtedness  without  surrendering  the  note  for 
cancellation  either  before  suit  or  at  the  trial;  that  he  can  not  maintain 
an  action  on  the  note  and  on  some  of  such  items  at  the  same  time:  that 
the  plaintiff  was  not  entitled  to  open  and  close  the  argument  on  the 
evidence,  the  burden  of  proof  being  on  the  defendant;  and  that  there 
was  no  substantial  error  in  giving  and  refusing  instructions.  Carroll 
V.  Holmes^  453 

10.  A  secret  illegal  intent  in  one  party  not  known  to  the  other  will 
not  invalidate  a  contract.    Id.^  453 

11.  The  acceptance  of  a  promiraory  note  is  prima  facie  the  satifif ac- 
tion and  payment  of  an  open  or  book  account,  or  antecedent  debt,  f^r 
which  it  is  given.    Id.,  453 

12.  A  delivery  to  the  payee,  actual  or  constructive,  is  essential  to 
the  validity  of  a  promissory  note.     Reynolds  v.  Moshier,  471 

13.  A  person  receiving  a  promissory  note  not  payable  to  himself, 
without  indorsement,  takes  it  subject  to  all  legal  and  equitable  defenses. 
Id..  47 1 

14.  In  an  action  on  a  note  alleged  to  have  been  taken  for  personal 
property  sold  at  a  chattel  mortgage  sale  by  an  agent,  it  is  held:  That 
the  evidence  almost  conclusively  shows  a  want  of  delivery;  and  that  the 
court  below  erred  in  giving  and  refusing  instructions.     Id.,  471 

15.  In  an  action  on  a  promissory  note,  where  the  signature  is  dis- 
putf'd  by  the  defendant,  a  witness  who  has  never  seen  the  defend  nt 
write,  but  has  merely  examined  certain  signatures  admitted  to  be  gen- 
uine, is  incompetent  to  testify  as  to  the  genuineness  of  the  signature  in 
question.     First  National  Bank  v.  Horelh  51*4 

16.  In  an  action  on  a  promissoi-y  note,  it  is  held:  That  the  evidence 
sustains  the  verdict,  and  that  there  was  no  error  in  giving  and  refus- 
ing instructions.     Fisher  v.  Ham,  601 

NUISANCES — See  Municipal  Corporations,  15. 

OFFICERS— -See  Municipal  Corporations,  1,2;  Trover,  1. 

1.  It  seems  that  the  provisions  of  paragraph  34,  Chap.  24,  Starr  & 
C.  111.  Stat.,  touching  the  qualifications  of  Aldermen,  are  not  made 
applicable  to  Village  Trustees  by  paragraph  192  of  said  chapter.  Peo- 
ple V.  Hamilton,  609 

2.  Upon  a  proceeding  by  information  in  the  natnre  of  a  qtio  tear- 
ranto  to  test  the  right  of  the  defendants  to  hold  the  office  of  Village 
Trustees,  it  is  held:  That  disqualification  arising  from  being  in  arrears 
in  the  payment  of  taxes  aa  provided  in  said  paragraph  34,  if  applicable, 
applies  to  the  office  and  not  to  the  election;  that  payment  of  the  tax  by 
one  of  the  defendants,  before  assuming  the  office,  removed  the  objec- 
tion; an  I  that  the  other  defendant  was  not  in  arrears  within  the  mean- 
ing of  the  statute,  his  arrears  being  caused  by  the  fault  of  the  collector 
of  taxps.    Id.,  609 

PARTIES— See  Administration,  5;  Carriers,  3;  Mechanic's  Lien,  2; 
Practice,  4,  5,  6;  Statute  of  Limitations. 
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PARTNERSHIP. 

1.  Real  estiite  becomes  partn  rship  property,  as  a  general  rule,  when 
it  has  been  purchuKed  for  partnership  purposes,  appropriated  to  such 
purposes  and  paid  for  with  partnership  funds.    Pepper  v.   Pepper ^ 

316 

2.  The  legal  title  of  partnership  realty  is  held  by  the  partners  as 
tenants  in  coumion,  subject  in  equity  to  the  partnership  debts.  When 
the  firm  debts  are  paid  all  the  incidents  and  qualities  of  real  estate  re- 
vive. It  then  descends  to  th^  heir,  and  the  rents,  issues  and  profits  pass 
to  him  and  not  to  the  admini^ttrator.    /</.,  316 

3.  In  the  case  presented,  it  is  held:  That  the  farm  in  question  was 
owned  by  the  partners  as  tenants  in  common;  that  upon  the  death  of 
one  of  them,  the  other  is  not  liable  to  the  widow,  as  administratrix,  for 
rents  and  profits,  and  that  the  doctrine  of  reh  adjudicata  applies  with 
respect  to  former  proceedings  for  assignment  of  dower  and  partition, 
although  the  widow  now  sues  as  administratrix.    Id.,  316 

4.  Upon  the  formation  of  a  limited  partnership  to  carry  on  a  busi- 
ness already  established,  the  limited  partner  may  pay  in  money,  coupled 
with  a  previous  or  simultaneous  agreement  that  it  shall  be  applied  in 
payment  of  indebtedness  for  goods  already  in  stock.  Such  an  agree- 
ment is  neither  against  public  policy  nor  contrary  to  the  provisions  of 
the  statute  of  this  State.    Anderson  v.  Stone^  34*2 

5.  In  the  case  presented,  this  court  holds  that  the  affidavit  by  the 
general  partner,  attached  to  the  certificate  of  partnership,  wherein  it  is 
stated  that  the  sum  paid  in  by  the  special  partner  was  actually  paid  in 
cash,  was  true  in  letter  and  spirit,  although  such  payment  was  coupled 
with  an  agreement  for  its  application.  Such  agreement  does  not  ren- 
der the  special  partner  generally  liable  for  the  partnership  debts.    2d., 

342 
.  6.  In  an  action  to  charge  the  defendant  as  surviving  partner  of  her 
brother,  who  was  indebted  to  the  plaintiff  at  the  time  of  his  death,  it  is 
held:  That  as  between  the  defendant  and  her  brother  there  was  no 
partnerj»hip,  their  minds  never  having  met  on  that  proposition;  that  a 
certain  agreement,  the  contents  of  which  were  unknown  to  the  defend- 
ant, did  not  constitute  them  partners;  and  that  the  credit  in  question 
was  not  extended  on  the  belief  that  they  were  partners.  Butler  v. 
Merrick,  *  628 

7.  Participation  in  profits  and  losses  is  not  conclusive  of  the  question 
whether  a  partnership  exists.     Id.,  628 

PATENTS— See  Sat.es.  1. 

PAYMENTS— See  Banks,  1;  Negotiable  Instbttments,  4,11. 

1.  AVhere  a  creditor  makes  no  application  of  a  payment,  part  of  his 
indebtedness  being  secured  and  part  unsecured,  such  payment  may  be 
applied  to  an  unsecured  indebtedness  at  the  option  of  the  creditor,  or 
by  implication  of  law.    Scheik  v.  Trustees  of  Schools,  369 

PERSONAL  INJURIES— See  Appeal  and  Error,  13;  Mines,  1;  Munici- 
pal Corporations,  3;  Practice,  8;  Railroads,  1,  4, 13. 
1.    In  an  action  against  a  municipal  corporation  to  recover  for  a  per- 
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sonal  injury,  this  court  holds  that  the  evideoce  fails  to  show  a  cauise  of 
action.     Johnson  v.  Chicago,  26 

2.  In  an  action  against  a  street  railway  company  io  recover  dam- 
ages for  a  personal  injury,  it  i«  held:  That  the  evidence  sustains  the 
verdict  for  the  plaintiff;  that  the  appellant  can  not,  under  the  bill  of 
excpptions,  predicate  error  upon  the  ruling  of  the  court  in  respect  to  an 
affidavit  for  a  continuance;  and  that  objection  to  certain  improper 
remarks  of  counsel  was  waived  by  the  failure  of  defendant's  counsel  to 
preserve  an  exception.    Chicago  City  Rg.  Co.  v.  Duffln,  28 

3.  In  an  action  to  recover  damages  for  causing  the  death  of  the 
plaintiff's  husband,  who  was  killed  by  reason  of  the  defective  construc- 
tion of  an  elevator  which  he  was  employed  to  operate,  it  is  held: 
That  a  certain  conversation  with  the  deceased  can  not  be  construed  as 
an  agreement  on  his  part  to  take  the  risk  of  defects  in  the  construction 
of  the  elevator,  or  to  relieve  the  defendant  from  the  duty  of  using  rea- 
sonable care  to  provide  such  appliances  for  safety  as  were  known  and  in 
general  use;  that  it  was  for  the  jury  to  draw  from  the  evidence  the  in- 
ference of  care  or  of  negligence;  that  the  declaration  was  sufficient  after 
verdict  and  that  objection  to  it  should  have  been  taken  b3'  demurrer  be- 
fore trial.    Faivhank  Canning  Co.  v.  Innis^  S3 

4.  Upon  a  rehearing  it  is  further  held:  That  in  the  absence  of 
proof  of  any  other  intervening  cause,  the  giving  way  of  the  timbers  and 
supports  was  of  itself  sufficient  evidence  to  justify  a  verdict  that  their 
construction  was  negligent;  that  it  was  the  duty  of  the  defendant  to  use 
reasonable  care  and  diligence  in  supplying,  for  the  use  of  its  employes, 
machinery  which  should  be  reasonably  safe  and  secure;  that  it  was  for 
the  jury  to  determine  whether  an  elevator  constructed  without  a  brake 
was  reasonably  safe ;  that  the  evidence  does  not  show  a  contract  on  the 
part  of  the  deceased  to  assume  any  risks  beyond  those  which  might  re- 
sult from  his  own  want  of  care;  that  there  is  no  evidence  tending  to 
charge  him  with  negligence;  and  that  there  was  no  substantial  error  in 
giving  and  refusing  instructions.     Id.,  33 

5.  In  an  action  against  a  railroad  company  to  recover  damages  for  a 
personal  injury  to  the  plaintiff,  a  boy  about  seven  years  of  age,  caused 
by  an  engineer  of  the  defendant  ordering  the  plaintiff  to  get  off  his 
engine  while  in  motion,  it  is  held.  That  the  evidence  being  conflict- 
ing the  verdict  of  the  jury  settles  the  facts;  that  although  the  engin  er 
violated  his  instructions  in  inviting  the  plaintiff  upon  his  engine,  and 
although  the  plaintiff  was  a  trespasser,  he  had  a  right  to  be  exempted 
from  the  gross  carelessness  of  the  defendant's  servant  in  removing  him 
from  the  engine:  that  the  violation  of  the  rules  of  the  defendant  by  its 
servant  does  not  relieve  it  from  liability  for  his  subsequent  wrongful 
acts  while  endeavoring  to  olsey  and  enforce  said  rules;  and  that  his  act 
can  not  be  regarded  as  wilful  and  unautborized.  Chicago,  M.  dt  St.  P. 
i?.  R.  Co.  v.  Went,  44 

6.  In  an  action  for  a  personal  injury,  if  the  plaintiff  needlessly  de- 
scribes the  tort  and  the  means  by  which  it  is  effected  with  minutene^8 
and  particularity,  and  the  proof  substantially  varies  from  the  statement 
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contained  in  the  declaration,  the  variance  will  be  fatal.   Chicago,  B.  db 
Q,  R.  R.  Co.  V.  Morkefiafeitu  1*^8 

7.  In  the  case  presented  it  is  held:  That  the  evidence  fails  to  sup- 
port the  allegations  of  the  declaration ;  that  it  shows  the  plaintiff  to 
have  been  a  trespasser  in  the  yard  of  the  deftindant;  and  that  an  in- 
struction, submitting  to  the  jury  a  cause  of  action  substantially  vari- 
ant from  that  described  in  the  declaration,  and  a  question  of  wilful  tort 
having  no  basis  in  the  evidence,  was  erroneous,    /d.,  128 

8.  A  laborer  upon  a  construction  train  and  the  engineer  are  fellow- 
eervants.  Such  laborer  can  not,  therefore,  recover  from  the  master  for 
a  personal  injury  caused  by  the  negligence  of  the  engineer  where  the 
competency  of  the  latter  is  not  in  issue.     Miller  v.  Ohio  dtM.  Ry.  Co.j 

326 

PLEADING — See  Bills  op  Exceptions,  1;  Cahrieks,  8;  Negotiable  In- 
struments. 6;  Personal  Injukies,  6,  7;  Schools,  5;  Verdict,  1. 

PRACTICE— See  Administration,  4,  5.  6;  Affidavit  of  Claim.  1;  Ap 
PEAL  AND  Error;    Contractors,   2;    Judgments,   3;    Mines,   2; 

SCHOOI^,  4. 

1.  By  the  common  or  unwritten  law  of  this  State,  in  proceedings 
before  Justices  of  the  Peace,  which  are  notified  to  begin  at  a  fixed  hour, 
neither  party  is  in  default  until  the  expiration  of  that  hour  and  the 
commencement  of  the  next.    Brown  v.  People,  72 

2.  Under  the  general  prayer  for  relief  a  court  of  equity  may  grant 
the  relief  appropriate  to  the  facts,  although  the  bill  was  framed  with  a 
view  to  getting  a  different  relief.     Uolden  v.  Holder,  306 

3.  Where  there  is  a  prayer  for  general  relief,  it  is  improper  to  grant 
a  motion,  which  is  in  effect  a  demurrer  to  the  bill,  on  the  ground  that  the 
com;  lainant  has  prayed  for  wrong  relief,     /d.,  106 

4.  Where  the  Supreme  Court  has  disposed  of  every  question  between 
the  parties  to  the  record  which  was  presented  thereby,  and  has  remanded 
the  cause  for  further  proceedings,  the  Circuit  Court  has  nothing  to  do 
but  to  enter  the  decree  directed  by  the  Supreme  Court.  It  can  not 
allow  an  amendment  to  the  bill,  which  presents  no  new  question  as 
between  the  parties  [jo  the  record.     Leifer  v.  Field,  123 

5.  A  complainant  can  not  be  compelled  t-o  add  parties  to  his  bill  if 
he  chooses  to  take  the  responsibility  of  their  not  being  made  parties. 
Id.,  123 

6.  In  the  case  presented,  it  is  held:  That  the  decision  of  the  Supreme 
Court  havinsT  settled  every  question  between  the  parties  to  the  record, 
the  complainant  can  not  amend  by  making  his  tenant  a  party  com- 
plainant, nor  can  he  require  the  cross-complainant  to  make  said  tenant 
a  party  defendant  to  his  cross-bill;  and  that  the  injury,  if  any,  to  the 
leasehold  estate  of  the  tenant,  is  distinct  from  that  to  the  reversionary 
interest,  and  constitutes  a  distinct  cause  of  action.     Id.,  123 

7.  The  construction  of  written  contracts  is  a  question  of  law  and 
can  not  be  submitted  to  the  jury.     Hari-ey  v.  Cook,  lli4 

8.  In  an  action  against  a  railroad  comx)any  to  recover  damages  for 
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cdusinff  the  death  of  the  plaintiff *8  intestate,  it  is  held:  That  the  de- 
fendant can  not  object  to  the  admission  of  incompetent  testimony  called 
out  by  its  own  cross-examination  of  a  witness  for  the  plaintiff;  that  an 
objectionable  answer  could  not  have  any  greater  weight  with  the  jury 
because  not  ruled  out  until  a  later  stage  of  the  trial;  that  plaintiff's 
counsel  did  not  exceed  the  limits  of  strict  professional  conduct  in  again 
offering  evidence  deemed  competent  by  him,  although  declared  incom- 
petent by  this  court  on  a  former  appeal;  that  it  is  not  indispensable  to 
a  right  of  recovery  that  the  question  of  comparative  negligence  be  sub- 
mitted to  the  jury  by  the  plaintiff;  that,  in  a  proper  case,  either  party 
may  ask  the  court  to  submit  said  question;  that  there  was  no  error  in 
giving  and  modifying  instructions;  that,  if  the  defendant  desired  to 
raise  the  questions  whether  the  p1aintiff*s  intestat'O  and  the  servants  of 
appellant  were  fellow-servant^t,  and  whether  the  deceased  came  to  his 
death  through  one  of  the  ordinary  perils  of  his  service,  it  should  have 
submitted  them  to  the  jury  by  proper  instmctions;  and  that  thoy  can 
not  be  raised  here,  for  the  first  time.  Chicago  dt  A,  R,  R,  Co.  v. 
Fiefsam,  210 

9.  Where  the  plaintiff's  evidence,  with  all  proper  inferences  of  fuct 
to  be  drawn  therefrom,  is  in-sufficient  to  support  a  verdict  for  him,  the 
court  may  properly  direct  a  verdict  for  the  defendant.  Miller  v.  Ohio 
dt  Jf.  Ry.  Co,,  '  226 

10.  In  proper  cases  the  court  may  allow  amendments  and  proceed- 
ings in  a  cause  to  be  filed  nunc  pro  tunc.  But  this  should  never  be 
allowed  when  it  would  work  injustice.     Littlefield  v.  Schmoldf,      624 

11.  Where  a  trial  has  been  had  upon  a  petition  for  a  mechanic's 
Hen,  it  is  improper  to  allow  amendments  and  to  enter  a  degree  nunc 
pro  tuncy  without  notice  to  the  defendant.  Where  this  has  been  done, 
the  fact  that  injustice  niiy  have  been  done  the  defendant  is  sufficient 
ground  for  reversal,     /d.,  624 

12.  Upon  a  second  appeal  this  court  declines  to  reconsider  the  ques- 
tions passed  upon  when  the  case  waa  here  before.     Gat  diner  v.  Bunn, 

627 

PRESUMPTIONS— See  Administration,  3. 

PRINCIPAL  AND  SURETY— See  Agency,  5;  Evidence.  3;  Negotiable 
Instruments,  4. 

QUO  WARRANTO. 

1.  In  a  proceeding  by  quo  warranto^  the  issue  of  a  writ  does  not 
end  the  discretion  of  the  court.  Where  the  writ  has  been  improvi- 
dently  issued  the  court  may  decline  to  proceed  or  to  grant  the  relief 
sought.     People  v.  Hamilton^  609 

RAILROADS— Sec  Carriers;  Practice,  8;  Personal  Injuries.  5;  Stat- 
ute OP  Limitations,  1,  2. 

1.  In  an  action  against  a  railroad  company  to  recover  damages 
caused  by  a  collision  at  a  highway  crossing,  it  is  held:  That  witnesses 
for  the  plaintiff  were  properly  permitted  to  testify  that  they  could  have 
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heard  the  bell  or  whistle  if  rung  or  sounded;  that  it  does  not  appear 
from  the  record  that  the  action  of  counsel  for  plaintiff  in  commenting 
on  former  verdicts  was  improper;  that  tbere  was  no  error  in  giving 
and  refusing  instructions;  that  the  jury  were  justified  in  finding  that  the 
place  of  the  .njury  was  on  a  public  highway,  and  that  a  failure  to  give 
the  required  bignal  was  statutory  negligence;  that  the  questions  of  fact  as 
to  the  negligence  or  comparative  negligence  of  the  parties  were  prop- 
erly submitted  to  the  jury;  and  that  the  findings  on  said  questions  is 
supported  by  the  evidence.     Chicago  db  A,  /?.  R.  Co.  v.  DiUon^        204 

2.  The  application  of  Sec.  68,  Chap.  114,  R.  S.,  requiring  signals  at 
public  highways,  is  not  limited  to  the  roads  defined  to  be  public  high- 
ways in  Sec.  1,  Chap.  121.  R.  S.    Id.,  204 

8.  In  an  action  against  a  railroad  company  to  recover  the  penalty 
for  its  failure  to  give  the  statutory  signals  at  a  public  highway  crossing, 
it  is  held:  That  the  evidence  justified  the  jury  in  finding  that  the  cross- 
ing in  question  was  a  highway  crossing  and  outside  of  any  municipality; 
that  it  is  immaterial  whether  the  party  for  whose  use  the  action  is 
brought  was  guilty  of  contributory  negligence  when  struck  by  defend- 
ant's locomotive  at  said  crossing,  the  penalty  being  forfeited  to  the 
State;  and  that,  the  evidence  being  conflicting,  the  finding:  of  the  jury 
that  the  required  signals  were  not  given,  is  conclusive.  Mobile  dt  0. 
R.  R.  Co.  V.  People,  250 

4.  In  an  action  against  a  railroad  company  by  an  administrator  to 
recover  damages  for  causing  the  death  of  the  plaintiff's  intestate,  while 
a  passenger  on  one  of  the  defendant's  trains,  it  is'heJd:  That  it  was 
negligence  on  the  part  of  the  engineer  to  give  false  signals  which 
induced  the  deceased  to  jump  in  the  way  of  a  snow  plow  on  another 
track,  there  being  no  danger  of  a  collision;  that  the  deceased  was  not 
guilty  of  contributory  negligence  in  going  upon  the  platform;  that  the 
proximate  cause  of  his  death  was  the  negligence  of  the  engineer;  that 
there  was  no  variance  between  the  plaintiff's  evidence  and  the  declara- 
tion; and  that  there  was  no  error  in  giving  and  refusing  instructions. 
Chicago,  R.  I.  dk  P.  R.  R.  Co.  v.  Felfon,  876 

5.  The  officers  of  a  railroad  undertake  to  have  knowledge  of  all 
facts  of  which  the  diligence  of  good  railroad  men  could  have  possessed 
them.     Id..  376 

6.  Wiere  an  employe  who  has  control  over  other  servants  of  the  same 
master,  with  power  to  hire  and  discharge  them,  gives  a  negligent  order 
to  one  of  such  servants,  who,  in  obeying,  causes  injury  to  another  of 
them,  the  master  is  liable  for  the  damages.  Chicago,  B.  dt  Q.  R.  R, 
Co.  Y.  Blank,  438 

7.  An  instruction  which  is  not  based  on  the  evidence  or  which  raises 
an  irrelevant  issue,  should  not  be  given.     Id.,  438 

8.  In  an  action  against  a  railroad  company  to  recover  damages  for 
causing  the  death  of  an  employe  w^hile  engaged  on  a  gravel  train,  it  is 
held:  That  the  negligence  of  the  conductor  is  sufficiently  stated  in  the 
declaration,  it  being  sufficient  to  aver  negligence  in  general  terms;  that 
the  evidence  sustains  the  charge  of  negligence  contained  in  the  declara- 
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lion;  that  the  evidence  does  not  ehow  negligence  on  the  part  of  the 
engineer;  that  there  was  no  error  in  modifying  certain  of  the  defend- 
ant's instructions;  and  that  the  allowance  of  ^2,150  as  damages  was  not 
excessive.    Id.,  488 

9.  Railroad  companies  are  required  to  keep  their  offices  open  for  the 
sale  of  tickets  to  pass^engers  for  a  reasonable  time  before  the  departure 
of  each  train  and  up  to  the  published  time  for  its  departure,  but  not  up 
to  the  time  of  actual  departure.  Chicago,  B.  I.  dt  P.  R.  R.  Co.  v. 
Brisbane,  46."^ 

10.  If  convenient  and  reasonable  opportunity  to  purchase  tickets  is 
afforded  the  public,  extra  fare  may  be  charged  such  as  do  not  avail 
theuiselves  thereof.  A  passenger  refusing  to  pay  the  extra  fare  under 
such  circumstances  may  be  ejected  from  the  train.    Id.,  463 

11.  A  demand  for  fare  by  the  conduct-or  of  a  passenger  train  must  be 
obeyed  or  the  passenger  must,  at  the  conductor's  request,  leave  the  train 
in  a  peaceable  manner.  If  he  refuses  so  to  do,  he  can  not  recover  dam- 
ages for  the  use  of  nece««ary  force  in  ejecting  him  from  the  train, unless 
the  expulsion  was  malicious  or  wanton.    Id.,  463 

12.  In  the  case  presented,  it  is  held:  That  certain  instructions 
given  for  the  plaintiff  were  improper;  that  the  instruction  touching  the 
assessment  of  punitive  damages  Wtis  erroneoas  because  not  based  on 
the  evidence;  that  an  instruction  to  the  effect  that  the  plaintiff  might 
recover  for  the  feelings  of  shame  and  humiliation  which  he  endured  in 
consequence  of  being  put  off  and  expelled  from  a  public  conve}'ance,  was 
erroneous;  that  the  court  erred  in  refusing  certain  instructions;  that  the 
plaintiff  was  not  entitled  to  recover  the  remote  damages  caused  by  his 
walk  of  several  miles  to  another  station,  when  he  might  have  returned 
a  short  distance  to  the  station  from  whence  he  started;  and  that  it  does 
not  appear  that  the  conduct  of  the  conductor  was  wanton  or  malicious. 
Id, ,  A^i 

13.  In  an  action  against  a  railroad  company  to  recover  for  injuiies 
alleged  to  bive  been  caused  by  the  negligence  of  a  conductor  in  assisting 
the  plaintiff  to  alight  from  a  train,  it  is  held:  That  the  evidence  does 
not  su-'tiiin  the  verdict  for  the  plaintiff;  and  that  evidence  of  the  value 
of  services  of  her  daughter!*,  who  made  no  charge  for  such  services,  was 
improperly  admitted.     Chicago,  B.  <f  Q.  R.  B.  Co.  v.  Johnson,      468 

14.  A  railroad  company  is  liable  for  killing  an  animal,  alihough  it  was 
unlawfully  at  large  and  upon  the  defendant's  track,  if,  by  the  exercise 
of  proper  care  and  pru<]ence  after  the  discovery  of  the  animal,  its 
engineer  might  have  prevented  the  injury.  Chicago  dt  A.  R.  R,  Co.  v. 
Hilh  619 

15.  It  is  the  duty  of  railroads  to  use  every  possible  precaution  to  pre- 
vent loss  to  others  through  the  escape  of  fire  or  sparks  from  their  engines, 
by  the  highest  degree  of  diligence  in  ascertaining  and  adopting  the  best 
or  most  approved  mechanical  inventions  and  appliances  to  prevent  the 
escape  of  fire.     Chicago  t^  A.  R.  R.  Co.  v.  Hunt,  645 

16.  In  an  action  against  a  railroad  company  to  recover  damages  for 
the  alleged  burning  of  a  building  by  sparks  emitted  from  the  defend- 
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ant'fi  locoinotivet  it  is  improper  to  instruct  the  jury  that  it  was  the  duty 
of  the  de. endunt  to  U86  ''all  the  best  and  most  approved  mechanical 
inventions  "  to  prevent  loss  from  the  escape  of  fire  or  sparks  from  its 
locomotive.     7d.,  645 

17.  In  an  action  against  a  railroad  company  to  recover  the  statutory 
penalty  for  running^  a  train  throu{?h  a  city  faster  than  prescribed  by  the 
city  ordinance,  it  is  held:  That  it  is  immaterial  whether  a  signal  was 
given  as  the  train  approached  a  certain  crossing;  that  one  who  can  show 
that  his  injury  is  the  proximate  result  of  the  unlawful  rate  of  speed, 
whether  he  came  in  contact  with  th^  train  or  not,  is  a  *'  person 
aggrieved,"  within  the  meaning  of  Sec.  87,  Chap.  114,  R.  3.;  that  he 
may  recover  the  penalty  regardless  of  his  right  to  maintain  en  action 
for  damages;  and  that  an  objection  to  the  ordinance  should  have  been 
Hpecifically  stated  when  it  was  offered  in  evidence.  Chicago  <t  E,  I.  R. 
JR.  Co,  V.  People,  562 

REAL  PROPERTY— See  Partnership,  1,2,  3;  Jurisdiction,  2,  3,  4. 

1.  The  purchaser  of  a  lot  is  bound  by  the  description  contained  in 
his  deed,  and  is  estopped  from  claiming  more  land  than  is  therein  de- 
scribed, or  the  plat  as  recorded  showed  to  be  free  from  'an  adjoining 
street,  or  that  he  knew  or  by  reasonable  inquiry  might  have  known  was 
not  in  the  street.    Mann  v.  Elgin^  419 

2.  Whpre  a  street  or  highway  is  dedicated  by  an  individual  to  the 
public,  and  it  appears  beneficial  and  necessary  to  the  public,  acceptiince 
will  be  presumed  from  slight  circumstances.    Id.^  419 

3.  In  the  case  presented,  the  evidence  shows  that  the  defendant 
knew  that  one-half  of  a  certain  street  was  on  the  lot  purchased  by  him. 
Id,,  419 

RECEIPT— See  Bonds,  1. 

RECOGNIZANCE— See  Scire  Facias,  1.  2,  3,  4. 

REMOVAL  OF  CAUSES. 

1.  A  bill  of  review  filed  in  the  Circuit  Court  to  annul  a  former  de- 
cree, granting  a  divorce  by  that  court  for  fraud,  is  not  removable  to  the 
Circuit  Court  of  the  United  States,  although  the  defendant  resides  in 
another  State.     Caswell  v.  Caswell,  548 

REPLEVIN. 

1.  In  an  action  of  replevin  to  recover  the  possession  of  a  piano  neld 
by  the  defendant  under  an  execution  against  a  third  person,  it  is  held: 
That  evidence  touching  the  validity  of  a  certain  chattel  mortgage  on 
the  piano  was  properly  excluded,  the  genuineness  of  said  mortgage  not 
being  in  issue;  that  the  verdict  is  not  so  manifestly  against  the  weight 
of  evidence  as  to  require  a  reversal;  and  that  there  was  no  error  in  the 
instruction.     Smith  v.  Mohler,  407 

2.  In  an  action  of  replevin  to  reclaim  goods  sold  to  the  defendant 
by  his  son,  who,  it  is  claimed,  had  purchased  them  of  the  plaintiffs, 
**with  the  pre-conceived  intention  not  to  pay,"  and  of  which  intention 
the  defendant  is  alleged  to  have  had  knowledge,  it  is  held:  That  certain 
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depositions,  taken  in  caBes  in  which  tbe  defendant  was  not  a  party,  to 
prove  fraudulent  representations  by  the  son  to  third  persons,  were  im- 
properly admitted  by  the  court  below;  that  the  report  of  the  son  *8  finan- 
cial condition,  made  by  an  agent  to  a  mercantile  agency,  was  also  im- 
properly admitted :  (hat  the  evidence  does  not  support  the  finding 
that  the  defendant,  when  he  purchased,  knew  that  bis  son  purchased 
the  goods  in  question  with  a  pre-conceived  intention  not  to  pay  for  them ; 
and  that  their  relations  as  father  and  son  and  creditor  and  debtor,  and 
certain  other  circumstances  relied  on,  are  insufficient  to  charge  the  de- 
fendant with  knowledge  of  any  fraudulent  intention  on  the  part  of  his 
son.     Brown  v.  Bierman,  674 

3.  In  an  action  of  replevin  to  recover  goods  sold  to  the  son  of  the 
defendant  prior  to  tbe  transfer,  by  the  son  to  the  father,  of  the  stock  of 
goods  in  piiynient  of  a  large  indebtedness,  it  is /if /(2:  That  the  evi- 
dence sustains  the  verdict  for  the  defendant;  that  it  does  not  appear 
that  tbe  defendant  had  knowledge  of  any  fraudulent  or  false  repre- 
f-entations  made  to  the  plaintiffs  by  his  son:  that  knowledge  that  his 
son  was  in  embarrassed  circumstances  would  not  put  him  on  inquiry  as 
to  whether  he  had  committed  fraud;  and  that  there  is  no  substantial 
error  in  giving  and  refusing  instructions.     King  v.  Brown^  579 

SALES— See  Replevin,  2,  3. 

1.  The  warranty  in  a  contract,  guaranteeing  ttie  exclusive  sale  of  a 
machine  within  a  certain  territory,  is  not  broken  by  the  sale  within  said 
territory  of  a  different  machine  manufactured  by  a  third  party  under 
the  same  patent     Kingman  db  Co,  v.  Martin^  435 

2.  To  warrant  the  rescission  of  a  sale  the  vendor  must  show  actual 
fraud,  consisting  in  a  positive  intention  of  the  vendee,  at  the  time  of 
the  purchase,  not  to  imy,  or  in  false  representations  as  to  his  ability  to 
pay.     King  v.  Brown  ^  579 

3.  Known  insolvency  is  not  sufficient  proof  of  an  intention  not  to 
pay  for  goods  purchased.    Id.,  579 

SCHOOLS— See  Bonds,  1. 

1.  School  Directors  have  no  power  to  employ  a  teacher  just  before 
the  expiration  of  the  school  year  for  a  term  extending  three  months  into 
the  ensuing  year.     Cross  v.  School  Directors^  191 

2.  In  the  case  presented,  it  is  held:  That  tbe  plaintiff  can  not  re- 
cover under  his  first  contract,  which  was  abandoned  by  mutual  consent; 
that  his  discharge  was  not  wrongful;  and  that  he  can  not  recover  for 
the  time  taught,  the  cause  of  action  set  out  being  the  wrongful  discharge. 
Id.,  191 

3.  Action  against  municipal  corporation  to  recover  '*  one-half  of  all 
money  received  into  the  city  treasury  from  dram  shop  licenses  "  as  pro- 
vided by  the  defendant's  charter.  East  St.  Louis  v.  Trustees  of 
SehoolSy  194 

4.  In  an  action  by  a  teacher  upon  an  alleged  special  contract  to  teach 
for  one  month  after  the  expiration  or  her  regular  term,  it  is  held:  That 
the  evidence  sustains  the  verdict  of  the  jury  for  defendant;  and  that 
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there  was  no  error  in  permittini;  the  jury  to  pa^  upon  the  evidence  and 
return  a  verdict  without  leaving  the  court  room^  after  a  refusal  of  the 
court  to  pass  upon  a  demurrer  to  the  plaintiff's  evidence.  Stewart  v. 
School  Directors,  229 

5.  The  power  to  determine  the  validity  and  sufficiency  of  the  re- 
quired security  for  school  funds  loaned,  is  vested  by  Sec.  67,  Chap.  122, 
R.  S.,  in  the  township  treasurer.    Board  of  Trustees  y.  Baker y       231 

6.  In  an  action  on  the  official  bond  of  a  townj^hip  treasurer,  the  breach 
assigned  being  the  failure  of  the  principal  to  take  sufficient  mortgage 
security  for  school  funds  loaned  by  him,  it  is  held:  That  a  plea  to  the 
effect  that  the  loan  was  made  upon  said  security  at  the  request  of  the 
Directors  constitutes  no  defense;  and  that  the  district  is  not  estopped  by 
the  unauthorized  acts  of  its  officers.    Id.,  281 

SCIRE  FACIAS. 

1.  In  order  to  maintain  a  proceeding  by  scire  facias  for  final  judg- 
ment upon  a  recognizance,  a  regular  judgment  of  forfeiture,  rendered 
prior  to  the  commencement  of  such  proceeding,  must  be  shown.  Brown 
V.  People,  72 

2.  It  is  indispensable  to  a  legal  default  and  declaration  of  forfeiture 
of  a  recognizance,  that  the  principal  should  have  been  regularly  called, 
and  upon  such  call  failed  to  appear.     Id.,  72 

3.  In  the  case  presented,  it  is  held:  That  the  evidence  failed  to 
show  that  either  the  principal  or  surety  was  called  by  the  Justice:  and 
that  the  principal  had  all  the  time  between  the  hour  set  and  the  qom- 
mencement  of  the  next  in  which  to  appear.     Id.,  72 

4.  It  seems  that,  as  in  preliminary  examinations  a  Justice  of  the 
Peace  is  an  officer  of  general  powers,  jurisdictional  facts  need  not  be 
shown  in  a  proceeding  by  scire  facias  fur  final  judgment  upon  a 
recognizance.    Id.,  72 

SEPARATE  MAINTENANCE. 

1.  Upon  appeal  from  a  decree  allowing  separate  maintenance,  it  is 
held:  That  the  finding  of  the  court  below,  that  the  wife  was  living 
separate  and  apart  from  the  defendant  without  her  fault,  is  sustained 
by  the  evidence,  which  was  conflicting;  and  that  the  allowance  for  ali- 
mony and  solicitor's  fees,  although  '*full  liberal,"  was  not,  in  view  of 
all  the  circumstances,  so  excessive  as  to  require  a  reversal.  Johnson  v. 
Johnson,  80 

SET-OFF— See  ADMiNismATiON,  2. 

1.  The  fifth  exception,  specified  in  Sec.  60,  Chap.  77.  R.  S.,  allowing 
an  attorney's  claim  for  fees  for  services  rendered  and  disbursements  in 
procuring  a  judgment  priority  over  the  set-off  of  a  judgment  in  favor 
of  the  judgment  debtor  agiin<!t  his  client,  is  general  and  not  limited 
in  its  application  to  fees  and  disbursements  for  which  he  has  a  lien  at 
law  or  in  equity.    Brent  v.  Brent,  448 

SHERIFF. 

1.    Although  the  original  possession  of  goods  by  a  Sheriff  may  have 
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been  defective,  third  parties  can  not  complain  if  such  popsesgion  was 
perfected  by  a  legal  and  complete  levy  bjfore  thsfir  rights  attach o<l. 
Gardiner  v.  Bunn,  627 

SPECIAL  ASSESSMENTS— See  Municipal  Cobporations,  16. 

STATUTES. 

1.  Where  two  acts  can  stand  toj^ether,  the  doctrine  of  repeal  by  im- 
plication has  no  application.     Neatherh/  v.  People,  273 

2.  In  the  construction  of  a  statute,  effect  will  be  given,  if  possible. 
to  every  word  and  sentence  contained  therein.     Root  v.  Sinnock,    537 

3.  The  repeal  of  a  statute  by  imp  ication  is  not  favored  and  will  not 
be  easily  presumed.     Quincy  v.  O'Brien,  691 

4.  Where  a  proceeding  under  a  statute  is  defective  in  some  particu- 
lar which  the  Legislature  might  have  dispensed  with,  it  may  be  dis- 
pensed with  by  a  subsequent  act  oi>erating  retrospectively.  Doyle  v. 
Bavghtnan,  614 

STATUTE  OF  FRAUDS. 

1.  A  parol  agreement  for  a  right  to  flow  water  through  a  ditch  on 
another's  land  is  void,  such  right  being  an  interest  in  lands  within  the 
Statute  of  Frauds.     Deyo  v.  Ferris,  416 

STATUTE  OF  LIMITATIONS— See  Administration,  2;  Mortgages,  1,2. 

1.  Where  suit  is  brought  against  A  by  the  name  of  B,  and  beappear;* 
and  defends,  and  pending  the  suit  the  mistake  in  the  name  of  the  de- 
fendant is  discovered  and  corrected  by  in«ertiner  in  the  record  his  proper 
name,  such  amendment  does  not  constitute  the  bringing  ot  a  new  suit 
against  A.  This  rule  applies  where  the  defendant  is  a  corporation. 
Pennsylrania  Co.  v.  Slonn^  48 

2.  In  an  action  to  recover  damages  f  >r  a  personal  injury,  brought 
against  the  **  Pittsburg,  Ft  Wayne  &  Chicago  Riiilroad  Company,*'  in- 
stead of  the  *'  Pennsylvania  Company,"  by  the  negligence  of  whose  serv- 
ants the  plaintiff  was  injured,  it  is  held:  That  the  Pennsylvania  Com- 
pany was  the  real  defendant  in  the  original  summons;  that  the  evidence 
was  sufficient  to  warrant  the  jury  in  finding  that  the  plaintiff,  in  suing 
out  the  original  summons,  intended  to  brinsr  suit  and  in  fact  brought 
suit  against  said  Pennsylvania  Company;  that  the  amendment  of  the 
record  by  inserting  the  proper  name  of  the  defendant  was  not  the  com- 
mencement of  a  new  suit;  and  that  the  action  is  not,  therefore,  barred 
by  the  Statute  of  Limitations.    Id  48 

TAXES — See  Special  Assessments. 

1.  When  it  clearly  appears  that  there  has  been  an  excessive  levy, 
such  excess  becomes  a  legal  defense,  pro  tanfo,  which  may  be  interposed 
before  the  confirmation  of  the  assessment,  or  when  the  collector  applies 
for  judgment  against  the  property  assessed.  Bloomington  v.  Blod- 
pett,  650 

2.  All  proper  objections  and  defences  arising  subsequently  to  the  con- 
firmation of  an  assessment  may  be  set  up  when  the  collector  seeks  judg- 
ment.   Id' ,  650 
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3.  A  bill  in  equity  does  not  lie  to  enjoin  the  collection  of  an  excessive 
levy  for  a  special  improvement,  there  being  an  adequate  remedy  at  law- 
Id.,  650 

TORTS— See  Lunatics,  1,  2. 

TRESPASS— See  Assault  and  Baitery,  1;  Drainage,  5. 

TRIAL — See  Contk actors,  2;  Practice;  Schools,  4. 

1.  A  trial  court  may,  in  its  discretion,  require  a  case  to  be  cIos(>d 
within  a  particular  time.     IVinsIow  v.  Bloomington,  647 

TROVER. 

1.  Where  an  officer  levies  on  the  poods  of  one  person  under  an  exe- 
cution against  another,  and  sells  them,  he  is  liable  in  an  action  of 
trover.  Proof  of  the  sale  makes  out  the  conversion,  no  demand  being 
necessary.    Hanchett  v.  Williams,  66 

TRUSTS — See  Accounting.  1;  Insurance,  1;  Mistake,  1, 

1.  Upon  a  bill  filed  by  heirs  of  the  owner  of  certain  government 
bonds,  to  recover  an  interest  therein,  it  is  held:  That  by  a  written 
direction  to  the  bank  where  the  bonds  were  on  deposit  for  safe  keeping, 
the  deceased  placed  the  bonds  in  trust,  first,  for  himself,  during  life, 
next,  to  his  wife,  to  have  the  interest  during  life  and  then  the  princi- 
pal to  revert  to  his  heirs;  that  by  an  agreement  between  the  widow  and 
one  of  the  heirs,  the  former  recognized  the  trust  created  by  her  husband; 
that  proof  of  the  execution  of  the  original  instrument  was  unnecessary, 
the  execution  of  the  other,  to  which  the  first  was  attached  as  an  exhibit, 
being  proved;  and  that  the  custodian  of  an  agreement  between  two  of 
the  heirs  was  not  their  agent  in  any  such  sense  as  would  make  the  sur- 
vivor a  competent  witness  to  facts  testified  to  by  him,  within  the  mean- 
ing of  the  second  exception  to  Sec.  2,  Chap.  51,  R.  S.     Comer  v.  Comer, 

626 

TRUST  DEEDS. 

1.  Upon  a  bill  to  foreclose  a  trust  deed  this  court  affirms  the  decree 
of  the  court  below  for  the  complainant,  the  defense  that  the  notes  se- 
cured were  extended  without  a  reservation  of  the  right  to  declare  the 
whole  principal  due  for  default,  not  being  sustained  by  the  evidence. 
Stein  v.  Ahelh  126 

2.  Upon  a  bill  filed  by  the  owner  of  a  portion  of  a  tract  of  land  sub- 
ject to  a  trust  deed,  securing  a  note,  a  balance  on  which  he  ha<l  been 
required  to  pay,  against  the  owners  of  other  portions  for  contribution,  it 
is  held:  That  the  lien  of  the  trust  deed  was  not  affected  by  certain  par- 
tition proceedings,  wherein  a  certain  part  of  the  premises  was  set  apart 
on  account  of  the  debt  secured  by  the  trust  deed:  that  the  acceptance  by 
the  holder  of  the  note  of  the  proceeds  of  the  part  so  set  apart  did  not  ex- 
tinguish the  trust  deed;  that  the  sale  by  the  trustee  of  the  complainant's 
pori  )n  of  the  premises  was  le:^al;  and  that  he  thereby  became  entitled 
to  contribution  from  certain  of  the  defendants.     Brown  v.  Shurtle/T, 

670 
ULTRA  VIRES -See  Insurance,  9. 
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USURY  -See  Mortoages,  6. 

1.  Upon  the  renewal  of  a  note  the  parties  may  contract  to  give  and 
receive  interest  on  yearly  interest  already  dnd  without  renderiogr  tiie 
transaction  usurious.     Gilmore  v.  Bisaell,  4^1 

VARIANCE— See  Master  and  Servant,  2;  Personal  Injuries,  6,  7. 

VERDICT. 

L  Where  the  declaration  states  a  canse  of  action,  though  ambig'- 
uously  and  improperly,  a  f^eneral  verdict  will  cure  the  defect  therein. 
MoUne  Plow  Co.  v.  Anderson,  364 

WAIVER — See  Mechanic's  Lien,  1;  Personal  lNjtrRiRs,2. 

WILLS. 

1.  Real  property  devised  to  a  daughter,  **  to  hold  as  long  as  she 
lives,  without  the  privilege  of  selling  it  to  any  person,  and  at  her  death 
*  *  to  go  to  her  children,  if  any,**  is  not  subject  to  sale  on  execution 
against  her.     Ettterson  v.  Marks,  042 

WITNESSES — See  Administration,  2;  Contractors.  2;  Municipal  (Cor- 
porations, 3;  Negotiable  Instruments.  7,  15;  Trusts,  1. 

1.  Where  a  witness  had  no  acquaintance  with  the  handwriting  of  a 
party  until  a  particular  signature,  purporting  to  be  his,  was  disputed, 
the  sutisequent  examination,  by  him,  of  the  signature  to  an  answer  in 
chancery  and  to  certain  other  papers  that  he  heard  the  party  state  under 
oath  were  signed  by  him,  did  not  render  him  competent  to  testify  as  to 
the  genuineness  of  the  disputed  signature.    First  Nat,  Bank  v.  HoreJJ, 
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